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of  numerous  provisions  scattered  through  the  statutes  relative  to 
infants,  lunatics,  and  habitual  drunkards,  and  to  the  disposition 
of  their  real  estate  when  either  held  in  trust  for  others  or  con- 
tracted to  be  sold  by  an  ancestor,  as  well  as  proceedings  for  the 
purpose  of  sale  for  the  immediate  benefit  of  the  persons  inter- 
ested. 

The  codifiers  say  in  their  note  upon  this  title  when  first  pre- 
sented to  the  legislature  that  they  have  consolidated  these 
various  enactments  so  as  to  provide,  so  far  as  practicable,  uniform 
rules  and  a  uniform  mode  of  proceeding  for  the  disposition  of 
the  real  property  of  those  different  classes  of  persons  who  are 
under  an  incapacity  to  dispose  of  their  property  without  the  aid 
of  the  court.  In  a  very  few  instances  the  difference  in  the  char- 
acter, and  particularly  in  the  duration  of  the  incapacity  of  an 
infant,  and  that  of  a  lunatic,  etc.,  or  in  the  mode  by  which  the 
guardian  of  the  former  and  the  committee  of  the  latter  are  ap- 
pointed, has  required  the  retention  of  a  special  provision  appli- 
cable exclusively  to  one  class  of  cases. 

ARTICLE  II. 

ACTION  TO  Compel  Conveyance.    §§  2345,  2346,  2347. 

§  2345.  Action  to  compel  conveyance. 

In  either  of  the  following  cases,  an  action  may  be  maintained  against  an  infant,  or 
a  person  incompetent  to  manage  his  affairs  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  to  procure  a  judgment,  directing  a  conveyance  of  real  property,  or  of 
an  interest  in  real  property : 

1.  Where  the  infant  or  incompetent  person  is  seized  or  possessed  of  the  real  prop- 
erty, or  interest  in  real  property,  by  way  of  mortgage,  or  only  in  trust  for  another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of  the  real  property,  or  interest 
in  real  property,  has  been  made ;  but  a  conveyance  thereof  cannot  be  made,  by  reason 
of  the  infancy  or  incompetency  of  the  person  in  whom  the  title  is  vested. 

2  R.  S.  55,  §§  20,  22  (2  Edm.  56) ;  L.  1874,  ch.  446,  §§  9,  23-26  (9  Edm.  931-933), 
am'd;  L.  1875,  ch.  574,  §§  7  and  8;  2  R.  S.  194,  ch.  i,  §§  1^7,  169  (2  Edra.  202). 

§  2346.    [Am'd,  1882.]    Who  may  maintain  action. 

An  action  may  be  maintained,  in  a  case  specified  in  the  last  section,  by  a  person 
entitled  to  the  conveyance ;  and,  also,  in  a  case  specified  in  subdivision  second  of 
that  section,  by  the  executor  or  administrator  of  the  person  who  made  the  contract, 
or  of  a  person  who  died  seized  or  possessed  of  the  real  property,  or  interest  in  real 
property,  or  by  an  heir  or  devisee  of  either  of  those  persons,  to  whom  the  real  prop- 
erty has  descended,  or  was  devised.  The  action  mav  be  maintained  by  the  committee 
of  the  lunatic  or  other  incompetent  person ;  bui  in  that  case  the  court  must  appoint  a 
special  guardian  for  the  incompetent  person  as  prescribed  by  law,  where  an  infant  is 
defendant,  and  the  proceedings  are  the  same  as  in  a  like  action  against  an  infant. 

Id.  R.  S.,  and  laws  as  above. 
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§  2347.  Judgment;  effect  thereof. 

A  judgment,  directing  such  conveyance,  shall  not  be  rendered  unless  the  court, 
after  hearing  the  parties,  is  satisfied  that  the  conveyance  ought  to  be  made.  Upon 
rendering  final  judgment  to  that  effect,  the  court  has  power  to  direct  the  guardian  of 
the  infant's  property,  or  the  committee  of  the  property  of  the  lunatic  or  other  incom- 
petent person,  or  a  special  guardian  appointed  in  the  action,  to  execute  any  convey- 
ance, or  to  do  any  other  act,  which  is  necessary,  in  order  to  carry  the  judgment  into 
effect. 

2  R.  S.  194,  §  169,  and  2  R.  S.  55,  ch.  5,  §  19  (2  Edm.  56). 

It  will  be  noted  that  these  sections  do  not  relate  to  a  special 
proceeding  in  any  sense  in  which  the  term  is  used,  but  expressly 
authorize  an  action  to  be  brought  and  a  judgment  rendered. 

Where  a  contract  was  made  for  the  sale  of  lands  by  a  party 
who  died  before  its  performance,  leaving  an  only  child  as  his 
heir  at  law,  who  was  a  lunatic,  it  was  held  that  a  court  of  equity 
might  decree  a  specific  performance  of  the  contract,  and  direct 
the  committee  of  the  lunatic  to  execute  all  necessary  convey- 
ances for  the  purpose.  Sivartoiit  v.  Burr,  i  Barb.  495.  Heirs  of 
a  vendor  are  bound  to  fulfil  his  contracts  to  convey  to  the  ex- 
tent of  the  estate  that  descends  to  them,  and  an  infant  heir  is 
bound  to  convey,  and  the  statute  expressly  gave  power  to  com- 
pel a  conveyance,  and  its  authority  was  full  and  express.  Hill 
v.  Ressegieu,  ly  Barb.  162.  Specific  performance  will  be  com- 
pelled between  an  infant  and  the  surviving  party  to  a  contract 
for  sale  of  lands  in  cases  where  it  would  have  been  decreed  be- 
tween the  original  parties,  unless  there  are  some  intervening 
equities  controlling  the  case.  Willard's  Eq.  269,  cited,  i  Crary, 
462.  The  court  may  decree  a  specific  performance  by  the  infant 
of  the  contract  of  his  ancestor  where  the  infant  is  a  resident  of 
this  State,  although  the  lands  contracted  to  be  conveyed  are 
in  another  State.  SiitpJien  v.  Fowler,  9  Paige,  280.  Where  the 
order  of  the  court  directs  the  infants  merely  to  convey  their 
interest  in  property  for  the  purpose  of  fulfilling  the  contract  of 
the  ancestor,  personal  covenants  inserted  in  a  deed  executed  on 
their  behalf  are  void.  Whether,  if  the  ancestor  contracts  to 
convey  with  covenants  as  to  title,  the  court  has  power,  under  an 
application  under  the  statute  for  specific  performance,  to  require 
the  heir  to  convey  by  deed  containing  covenants,  qucerc.  Neither 
infants  or  guardians  appointed  for  that  purpose  can  convey  land 
except  pursuant  to  the  order  of  the  court,  and  a  deed  executed 
"without  such  order  or  beyond  its  terms  is  void.     Hyatt  v.  Srcliy, 
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I  Kern.  52.  Tiic  chancellor  refused  to  grant  an  order  that  the 
infants  convey  with  covenants,  in  Matter  of  Ellison,  5  Johns.  Ch. 
261,  but  protected  the  purchaser  by  requirini^  the  money  to  be 
invested  until  the  infant  became  of  age,  that  he  might  be  in- 
demnified if  the  title  should  fail. 

The  guardian  should  execute  the  deed  by  subscribing  the 
name  of  the  infant  by  him,  adding  his  own  name  as  guardian  ;  if 
only  subscribed  by  the  guardian  as  such,  it  is  defective.  Hyatt 
V.  Sec  ley,  i  Kern.  52. 

The  equitable  power  of  the  court  to  compel  a  vendor  to  exe- 
cute a  new  conveyance  in  order  to  clothe  the  purchaser  with  a 
record  title,  where  the  former  deed  has  been  lost,  is  independent 
of  §  2345  ;  such  power  is  within  the  general  jurisdiction  of  a  court 
of  equity.  Kent  v.  Church  of  St.  Michael,  136  N.  Y.  17,  49  St. 
Rep.  22.  Section  2345  does  not  mean  that  only  such  actions  as 
there  are  mentioned  may  be  maintained  against  an  infant  or  a 
lunatic  or  a  habitual  drunkard  :  therefore  an  action  for  a  separa- 
tion on  the  ground  of  cruel  and  inhuman  treatment  may  be 
begun  against  a  habitual  drunkard,  although  a  committee  has 
been  appointed.  Gregg  v.  Gregg,  48  Hun,  452,  i  Supp.  453. 
Proceedings  for  the  sale  of  an  infant's  interest  in  land  are  abso- 
lutely void  if  not  instituted  in  good  faith  to  sell  to  a  real  pur- 
chaser, as  where  they  were  instituted  to  transfer  the  title  unen- 
cumbered by  the  infant's  interest  to  his  father,  even  though  full 
value  be  paid  for  the  infant's  interest  and  no  wrong  was  in  fact 
intended.  The  court  says  the  statute  is  intended  for  the  benefit 
of  the  infant  and  cannot  be  resorted  to  for  the  purpose  of  divest- 
ing the  infant  of  title  or  curing  a  defect  therein.  Weinstock  v. 
Levison,  14  Supp.  65.  Therefore  the  purchaser  of  property  from 
a  father  who  has  thus  obtained  the  title  may  refuse  to  close  the 
sale  and  have  an  action  for  the  earnest  money.  Weinstock  v. 
Levison,  14  Supp.  65,  supra. 

The  finding  of  a  referee  that  certain  claims  are  valid  against 
the  estate  of  an  incompetent  in  proceedings  by  his  committee 
for  leave  to  sell  his  real  estate,  is  not  a  judgment  within  the 
meaning  of  §  376,  Code  Civil  Procedure;  and  therefore  in  an 
action  against  the  committee  on  such  claim  the  finding  of 
the  referee  is  not  conclusive,  and  the  plaintiff  must  prove  such 
claim  by  proper  evidence.  Sheldon  v.  Mirick,  144  N.  Y.  502,  64 
St.  Rep.  67,  reversing   70  Hun,  41,    53    St.    Rep.    500.      It   seems 
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that  a  specific  performance  against  infant  heirs  may  \)c  liad  on 
an  equitable  title  taken  under  an  agreement  to  convey.  /\r/c  v. 
Kirtz,  1 5  St.  Rep.  600. 

ARTICLE  III. 

Application  to  Dispose  of  Real  Property  and  Petition. 

§§  2357,  2348,  2349,  2350.     Rule  55. 

§  2357.  Certain  sales,  etc.,  prohibited. 

Real  property,  or  an  interest  in  real  property,  shall  not  be  sold,  leased,  or  mortgaged, 
as  prescribed  in  this  title,  contrary  to  the  provisions  of  a  will,  by  which  it  was  devised, 
or  a  conveyance  or  other  instrument,  by  which  it  was  transferred,  to  the  infant,  or 
incompetent  person. 

§2348.  [Am'd,  1893.]  Application  to  dispose  of  real  property ; 
in  what  cases. 

In  either  of  the  following  cases  real  property,  or  a  term,  estate,  or  other  interest  in 
real  property,  or  an  inchoate  right  of  dower  in  real  property,  belonging  to  an  infant  or 
a  person  incompetent  to  manage  his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  may  be  sold,  conveyed,  mortgaged,  released,  or  leased,  as  prescribed  in 
the  following  sections  of  this  title  : 

1.  Where  the  personal  property,  and  the  income  of  the  real  property,  of  the  infant 
or  incompetent  person,  are,  together,  insutificient  for  the  payment  of  his  debts,  or  for 
the  maintenance  and  necessary  education  of  himself  and  his  family. 

2.  Where  the  interests  of  the  infant  or  incompetent  person  require,  or  will  be  sub- 
stantially promoted  by  such  disposition,  on  account  of  the  real  property,  or  term, 
estate,  or  other  interest  in  real  property,  being  exposed  to  waste  or  dilapidation ;  or 
being  wholly  unproductive ;  or  for  the  purpose  of  raising  funds  to  preserve  or  improve 
the  same ;  or  for  other  peculiar  reasons,  or  on  account  of  other  peculiar  circum- 
stances. 

3.  Where  an  action  might  be  maintained,  against  the  infant  or  incompetent  person, 
to  procure  a  judgment,  directing  the  conveyance  of  the  real  property,  or  interest  in 
real  property,  as  prescribed  in  §§  2345  and  2346  of  this  act, 

§  2349.  Id.;  by  whom. 

An  application,  in  either  of  the  cases  prescribed,  in  the  last  section,  must  be  made 
by  the  petition  of  the  general  guardian,  or  the  guardian  of  the  property  of  the  infant ; 
or  by  the  committee  of  the  property  of  the  lunatic  or  other  incompetent  person  ;  or  by 
any  relative,  or  other  person,  in  behalf  of  either.  Where  the  application  is  in  behaljf 
of  an  infant  of  the  age  of  fourteen  years  or  upwards,  the  infant  must  join  therein. 
Where  the  application  is  made  to  the  Supreme  Court,  the  petition  must  be  presented 
at  a  term  held  within  the  judicial  district,  in  which  the  property,  or  a  part  thereof,  is 
situated. 

§2350.    [Am'd,  1893.]    Contents  of  petition. 

The  petition  must  be  verified  in  like  manner  as  a  verified  pleading  in  an  action  in 
the  Supreme  Court.  It  must  set  forth  the  grounds  of  the  application ;  and  in  a  case 
specified  in  subdivisions  first  and  second  of  the  last  section  but  one,  other  than  a  case 
where  the  application  is  made  for  the  sale  of  an  undivided  interest  of  the  infant  or 
incompetent  person  in  one  or  more  parcels  of  land  in  order  to  avoid  an  action  of  par- 
tition on  the  part  of  his  co-tenants,  it  must  also  state  the  particulars  and  value  of  the 
real  and  personal  property,  and  the  amount  of  the  income  of  the  infant  or  incom- 
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petent  person ;  the  disposition  which  has  been  made  of  his  personal  property,  and  an 
account  of  the  debts  or  demands,  if  any,  existing  against  his  estate.  In  the  case 
above  specified  where  the  application  is  made  for  the  sale  of  an  undivided  interest  of 
the  infant  or  incompetent  person,  the  petition  must  state  the  particulars  and  value  of 
the  real  property  in  respect  to  which  a  sale  is  desired. 

L.  1893,  ch.  311. 

Rui.K  55.  The  petition  in  proceedings  to  sell,  mortgage,  or  lease  real  estate  belong- 
ing to  an  infant  or  lunatic,  idiot,  or  habitual  drunkard,  shall  state,  besides  the  par- 
ticular grounds  for  sale,  mortgage,  or  lease  of  the  property,  and  the  other  matters 
required  by  the  Code,  the  age  and  residence  of  the  infant,  lunatic,  idiot,  or  habitual 
drunkard,  and  the  name  and  residence  of  the  person  proposed  as  a  special  guardian 
or  committee,  the  relationship,  if  any,  which  he  bears  to  the  infant,  lunatic,  idiot,  or 
habitual  drunkard,  and  the  security  proposed  to  be  given ;  and  also,  whether  any  pre- 
vious application  has  been  made,  and  if  so,  the  time  thereof,  and  what  disposition 
was  made  of  the  same. 

In  Hiiirhcs  V.  J071CS,  116  N.  Y,  Gy,  the  history  of  the  statutory 
procedure  with  regard  to  sale  of  real  estate  of  lunatics  and  in- 
competents is  fully  discussed  in  the  opinion,  Vann,  J.,  page  74, 
etc.,  in  which  he  says,  that  by  an  early  statute  in  England,  the 
king  had  the  custody  of  the  lands  of  idiots.  Subsequently, 
authority  was  given  to  the  Lord  Chancellor  to  issue  a  writ 
or  commission  to  inquire  as  to  idiocy  or  lunacy,  stating  the 
nature  of  the  inquisition.  He  says,  further,  "  Thus  the  law  came 
to  us  from  England,  and  after  the  revolution  the  care  and  custody 
of  persons  of  unsound  mind,  and  the  possession  of  their  estates, 
which  had  belonged  to  the  king  as  a  part  of  his  prerogative,  be- 
came vested  in  the  people,  who  by  an  early  act  confided  it  to  the 
Chancellor,  and  afterwards  to  the  courts."  The  Supreme  Court 
has  no  power  to  direct  the  sale  of  an  infant's  real  estate,  con- 
trary to  terms  of  the  will  by  which  he  derives  title,  Mullen  v. 
Shipman,  6  Abb.  N.  C.  343.  Under  the  Revised  Statutes,  a  con- 
tingent estate  of  an  infant  could  not  be  sold  by  order  of  the 
court.  Matter  of  Dodge,  40  Hun,  443.  Infants  unborn  are  not 
seized,  hence  courts  cannot  sell  their  interests,  because  such  in- 
terests do  not  exist;  they  can  sell  only  interests  existing.  If  a 
child  should  be  born,  it  will  be  vested  with  the  interest  in  the 
share  substituted  for  real  estate  and  held  by  its  co-heirs.  Bow- 
man V.  Tallman,  28  How.  482.  A  sale  contrary  to  a  will  or  con- 
veyance by  which  an  infant  acquires  title  is  void.  Matter  of 
Turner,  10  Barb.  552  ;  Forman  v.  March,  ii  N.  Y.  544.  But  the 
provisions  of  the  statute  did  not  apply  to  a  trust  estate  held  by 
an  infant.      Wood  v.  Mather,  38  Barb.  473,  affirmed,  44  N.  Y.  249. 

The  court  has  no  right  to  order  the  sale  of  the  real  estate  of  an 
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idiot,  lunatic,  or  habitual  drunkard,  independent  of  the  provisions 
of  the  statute,  even  for  the  payment  of  debts,  and  with  the  con- 
sent of  tile  heir  at  law  and  next  of  kin.  Matter  of  Pctitt,  2  Paige, 
596. 

The  same  rule  is  applicable  to  sales  of  real  estate  of  infants. 
Baker  v.  Lorillard,  4   N.  Y.  257;  Norton  v.  McCoy,  47   id.  21  ; 
Rogers  v.  Dill,  6  Hill,  416 ;  Matter  of  Turner,  10  Barb.  552  ;  On- 
dcrdonk  v.  Matt,  34  id.  106.     It  has  in  a  later  case  been  said  that 
a  court  of  equity  has  jurisdiction  independent  of  the   statutory 
provisions.      Wood  v.  Mather,    38   Barb.  473,  affirmed,  44   N.  Y. 
249.     A  private  statute   authorizing  such   sale  was  held  valid  in 
Cochran  v.  Van  Siir/ey,  20  Wend.  365  ;  Brevoortv.  Grace,  53  N.  Y. 
245.     Prior  to  the  statute  of  1864,  the  court  would  not  direct   the 
sale  of  real  estate  of  a  lunatic,  idiot,  or  habitual  drunkard,  so  long 
as  there  was  personal  estate  applicable  to  the  purpose.    Matter  of 
Kellet,   3  Paige,  199;  Matter  of  Hoag,  7  id.  312.     The  same  rule 
is   now  embodied   in   subdivision   i   of  this   section.     Before  the 
estate  of  a  lunatic  can  be  sold  the  court  must  acquire   jurisdiction 
of  the  person  and  estate  of  the  lunatic  by  issuing  a  commission 
and  the  return  thereon.     Matter  of  Paige,  8    How.  220.     Such 
jurisdiction  must  be  acquired  in  proceedings  in  this  State.     Mat- 
ter of  Perkins,  2  Johns.  Ch.  4  ;  Matter  of  Neally,  26  How.  402. 
The  jurisdiction  given  to  the  court  in  case  of  a  lunatic  can  only  be 
exercised  in  the  manner  the  statute  directs;  it  being  a  special  pro- 
ceeding, an  omission  of  a  substantial  requirement  renders  proceed- 
ing invalid.     Matter  of  Valentine,  72  N.  Y.  184.     In  proceedings 
to  sell  real  estate  of  infants,  the  rule  applies  that  in  proceedings 
in  derogation  of  common  law  by  which  the  title  of  one  is  to  be 
divested  and  transferred  to  another,  every  requisite  of  the  statute 
having  the  semblance  of  benefit  to  the  infant  must  be  complied 
with,   or  the  title  will  not  pass.     Battell  v.  Torrey,  65  N.  Y.  294. 
It  was  held  in  Brasher  v.  Van  Court  la  ndt,  2  Johns.  Ch.  400  ;  S.  C. 
id.  242,  that  the  real  estate  of  a  lunatic  might  be  sold  for  the  pay- 
ment of  his  debts  upon  an  action   by  a  creditor  for  that  purpose 
without  a  petition  by  the  committee,  but  the  sale  must  be  con- 
ducted under  the  direction  of  the  court  in  substantially  the  same 
manner  as  if  sold  on  such  petition.     The  sale  of  the  real  estate  of 
infants  under  the  statute  was  intended   for  the  better  education 
and  maintenance  of  the  infants,  and  for  their  special  and  substan- 
tial benefit.     Matter  of  IVhitaker,  4  Johns.  Ch.  378.     It  was  held, 
47 


738    DISPOSITION   OF   REAL    PROPERTY   OF   AN   INFANT,    ETC. 
Art.  3.     Application  to  Di.spose  of  Real  Property  and  Petition. 

Matter  of  Mason,  i  Hopk.  Ch.  122,  that  whenever  it  appeared 
satisfactorily  to  the  court  that  the  situation  of  the  infants  as  re- 
gards maintenance  and  education  would  be  improved,  the  order 
would  be  made  as  in  case  of  property  exposed  to  waste  and  dilap- 
idation, or  an  unproductive  village  lot.  It  is  good  ground  for 
sale  that  expense  of  a  suit  in  partition  may  be  avoided  thereby. 
Matter  of  Corydon,  2  Paige,  566.  But  the  fact  that  a  sale  would 
increase  the  income  of  an  adult  tenant  in  common  is  not  sufficient 
ground,  flatter  of  Jones,  2  Barb.  Ch.  22.  A  sale  contrary  to  the 
provisions  of  a  devise  is  void.  Matter  of  Turner,  10  Barb.  553  ; 
Rogers  v.  Di/I,  6  Hill,  415.  In  order  to  authorize  a  sale,  the  in- 
fants must  have  title  to  the  property  ;  a  vested  remainder  may  be 
sold.  Baker  v.  Lorillard,  4  N.  Y.  257.  But  the  future  estate  of 
an  infant  in  lands  will  not  be  ordered  to  be  sold  except  under  very 
special  circumstances.  Matter  of  Jones,  2  Barb.  Ch.  22.  The 
term  "  real  estate  "  includes  every  freehold  estate  and  interest  in 
lands,  and  where  there  is  a  vested  remainder  in  fee  there  is  a  seizin 
in  law  within  the  statute,  and  the  court  has  jurisdiction  to  order 
a  sale.  Jenkins  v.  Fahey,  73  N.  Y.  355  ;  Matter  of  Haight,  14  Hun, 
176.  The  contingent  interest  of  an  infant  under  a  devise  condi- 
tioned upon  the  remarriage  of  the  mother,  to  whom  the  primary 
estate  is  devised,  is  not  an  estate  which  can  be  sold  under  the 
statute.  Matter  of  Dodge,  40  Hun,  443.  The  court  cannot  order 
or  direct  the  guardian  of  an  infant  to  consent  to  the  abandonment 
of  a  strip  of  land  left  after  the  apportionment  of  the  remainder 
for  the  purposes  of  a  street,  and  the  execution  of  a  release  or  quit- 
claim therefor,  without  compliance  with  the  provisions  of  the- 
statute  ;  and  a  quit-claim  executed  without  such  compliance  will 
convey  no  title.  Battell  v.  Biirrill,  10  Abb.  (N.  S.)  97,  affirmed, 
50  N.  Y.  13.  The  provisions  of  section  2355,  since  enacted,  how- 
ever, authorize  the  final  order  to  contain  such  directions  respect- 
ing the  time,  manner,  and  conditions  of  a  sale  or  conveyance  di- 
rected thereby,  as  the  court  thinks  proper  to  insert  therein. 

Where  an  infant  plaintiff  in  an  action  against  a  railway  com- 
pany for  maintaining  their  railroad  in  front  of  his  premises  ob- 
tains a  judgment  which  provides  that  the  railroad  company  shall 
pay  the  value  of  the  easement,  a  release  given  by  the  infant  upon 
such  payment  is  a  valid  instrument  and  capable  of  passing  title. 
Germer  v.  Metropolitan  R.  Co.,  3  Misc.  429,  23  Supp.  167,  52  St^ 
Rep.  445. 
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The  committee  of  a  lunatic  joining  with  the  husband  and  con- 
veying a  lunatic's  inchoate  right  of  dower,  will  not  convey  a  good 
title  free  of  dower  to  the  mortgagee,  as  a  release  of  such  inchoate 
right  is  neither  expressly  nor  impliedly  authorized  by  this  title. 
Matter  of  Diinu,  64  Hun,  20,  45  St.  Rep.  831,  18  Supp.  723. 
The  force  of  this  case  is  annulled  by  the  amendment  to  this  sec- 
tion by  Laws  of  1893,  which  adds  among  other  interests  in  real 
property  which  may  be  disposed  of,  an  inchoate  right  of  dower. 
The  opinion,  however,  may  still  be  available  on  the  point  of  the 
strict  construction  of  the  statute  relative  to  disposal  of  the  prop- 
erty of  incompetents.  The  power  of  a  court  of  equity  to  dis- 
pose of  the  real  property  of  infants  is  not  inherent  but  strictly 
statutory,  but  it  is  said  by  the  court  that  the  provision  of  section 
2348  et  seq.  are  ample  to  empower  the  court  on  application  by  or 
on  behalf  of  infants  whose  property  is  in  danger  of  any  loss  by 
the  failure  of  duty  of  a  life  tenant  to  pay  taxes  or  make  improve- 
ments, or  for  other  reason  to  interfere  for  their  protection. 
The  court  says  further:  "  But  proceedings  under  this  section  are 
hedged  about  by  safeguards  preventing  inconsiderate  action  by 
courts  and  by  requiring  security,  protecting  infants  against  the 
dishonesty  of  those  who  undertake  to  represent  them.  The  court 
has  on  repeated  occasions  declared  proceedings  instituted  under 
these  provisions  to  be  void,  when  not  taken  in  conformity  to  stat- 
ute. Loscy  V.  Stanley,  147  N.  Y.  560,  citing  Elhvood  v.  NortJirnp, 
106  N.  Y.  172;  In  re  Valentine,  72  N.  Y.  184;  Battellv.  Torrey, 
65  N.  Y.  294.  Thus  in  an  action  brought  to  foreclose  a  mortgage 
an  order  for  the  mortgage  of  infants'  real  property  may  be 
attacked  collaterally,  when  such  an  order  was  made  without 
jurisdiction  in  a  proceeding  by  the  trustee  of  a  life  estate,  which 
did  not  include  the  interests  of  the  infants  in  remainder,  even 
though  the  guardian  ad  litem  consented  to  the  order.  Losey  v. 
Stanley,  147  N.  Y.  573,  reversing  83  Hun,  420.  By  virtue  of  this 
title  an  infant  having  no  personal  estate  or  income  from  real 
estate  may  have  an  application  to  the  court  for  the  sale  of  the 
real  estate  for  the  infant's  support  and  maintenance,  and  upon 
such  sale  the  court  should  allow  the  infant's  guardian  for 
sums  expended  by  him  for  the  infant's  support,  if  such  guardian 
does  not  intend  to  donate  the  cost  of  living  provided  by  him, 
for  the  infant's  estate  is  liable  for  the  moneys  advanced  for  the 
necessities    of   life.     Novell  v.  Noll,   10  Misc.   547,  64  St.  Rep. 
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123,  31  Sup}).  439.  Under  this  title  of  the  Code  the  court  has 
power  to  authorize  the  mortgaging  of  the  real  property,  estate, 
or  other  interest  in  real  estate  belonging  to  an  infant,  and  a 
mortgage  so  authorized  will  cover  whatever  interest  the  infants 
have,  whether  that  interest  or  estate  is  one  in  possession,  or  is 
a  vested  future  estate.  And  this  is  true  although  the  income 
and  profits  of  the  land  are  given  to  the  executors  in  trust. 
Cravcr  v.  Gcrviain,  17  Misc.  252.  No  jurisdiction  is  given  over 
the  real  estate  of  infants  except  that  conferred  by  statute.  The 
statute  only  gives  the  power  to  sell  or  mortgage,  and  thus  the 
courts  cannot  authorize  an  exchange  of  infants'  real  estate. 
Hloran  \\  James,  20  Misc.  235,  afifirmed  Morcxn  v.  James,  21  App. 
Div.  184  ;  which  case  holds  in  addition  that  an  infant  cannot  give 
a  bond  and  mortgage  to  equalize  the  values  of  such  exchanged 
property.  See  this  case  for  the  form  of  judgment  or  fore- 
closure of  mortgage  thus  attempted  to  be  given.  Where  a 
statement  of  facts  was  agreed  upon  on  appeal,  and  from  statement 
it  appeared  that  an  infant  owned  no  personal  estate,  and  had  no 
means  of  support,  and  that  his  real  estate  was  unproductive  and 
that  an  application  had  been  made  for  the  sale  of  his  real  prop- 
erty and  the  application  granted,  it  cannot  be  objected  by  the 
defendant  refusing  to  take  the  title  offered,  that  the  reason  for 
the  application  was  not  fully  set  out  in  the  petition  as  required 
by  §  2350.  Ryder  v.  Wood^  29  St.  Rep.  63,  8  Supp.  422.  In  a 
proceeding  instituted  by  a  general  guardian  to  lease  the  real 
estate  of  an  infant,  the  relatives  of  the  infant  may  be  made  a 
party  to  the  proceeding,  and  thereupon  they  have  a  right  to 
appear  and  except  to  the  report.  The  court  will  not  direct  a 
general  guardian  against  his  objection  to  lease  an  infant's  prop- 
erty for  saloon  purposes  in  order  to  obtain  a  better  rent,  as  a 
personal  liability  might  devolve  upon  such  guardian  under  the 
Civil  Damage  Act.  Matter  of  Stafford,  3  Misc.  107,  51  St.  Rep. 
833,  22  Supp.  707.  The  mother,  the  uncle,  and  the  general 
guardian  have  been  held  proper  parties  to  present  the  petition. 
Matter  of  Lansing,  2)  Paige,  265  ;  Matter  of  Whitloek,  32  Barb. 
48  ;  O' Reilly  v.  King,  28  How.  408.  It  is  said  in  the  last  case 
that  the  fact  that  the  petitioner  is  a  creditor  of  the  infant  does 
not  disqualify  him  from  making  the  application.  It  will  be  noted 
that  Cole  v.  Goulay,  79  N.  Y.  527,  was  decided  previous  to  the 
Code,  and  that  there  was  at  that  time  no  statutory  provision  re- 
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quiring  an  infant  over  fourteen  to  join  in  the  petition,  as  is  now- 
provided  for  in  this  section.  The  application  is  ex  parte,  and 
should  be  made  to  the  court  at  Special  Term.  Matter  of  Book- 
hoiit,  31  Barb.  348.  The  county  court  is  open,  however,  at  all 
times  for  such  applications.  Section  355,  Code  Civil  Procedure; 
see  Brozvn  v.  Snell,  57  N.  Y.  286. 

Precedent  for  Petition  by  Committee  of  Lunatic. 

IN  ULSTER  COUNTY  COURT. 

To  the  County  Court  0/  Ulster  County  : 

The  petition  of  Thomas  Snyder,  of  Marbletown,  Ulster  County, 
New  York,  as  the  committee  of  the  person  and  property  of  Cornelia 
DuBois,  an  idiot,  respectfully  shows  : 

That  the  said  Cornelia  DuBois,  who  resides  in  the  said  town  of 
Marbletown,  with  the  family  of  John  H.  DuBois,  her  deceased 
brother,  was,  on  the  14th  day  of  May,  1887,  duly  adjudged  an  idiot 
by  virtue  of  an  inquisition  theretofore  duly  ordered  by  the  county 
court  of  Ulster  County,  and  your  petitioner  was  duly  appointed  the 
committee  of  her  person  and  property  by  an  order  of  said  court 
made  on  the  25th  day  of  June,  1887  ;  and  your  petitioner  thereupon 
duly  qualified  as  such  committee  and  entered  upon  his  duties  as 
such. 

That  the  said  Cornelia  has  no  personal  property  except  her  cloth- 
ing, which  does  not  exceed  the  sum  of  $200  in  value.  That  she  is 
incapable,  because  of  her  mental  condition,  of  earning  anything 
toward  her  support.  That  the  only  real  estate  owned  by  said  idiot 
is  an  undivided  one-third  of  a  certain  farm  in  said  town  of  Marble- 
town, which  was  purchased  by  Wessel  DuBois,  her  father,  from 
Henry  O.  Lawrence,  and  containing  about  one  hundred  and  seventy 
acres.  That  the  said  idiot  now  is  living  on  said  farm,  in  the  family 
of  her  deceased  brother,  John  H.  DuBois.  That  the  other  undivided 
two-thirds  of  said  farm  is  owned,  as  tenants  in  common,  by  the  in- 
fant children  of  the  said  John  H.  DuBois,  deceased,  who  are  named 
as  follows  :  Huldah,  Rachel  M.,  Benjamin,  Salina,  Mary  C,  Dewitt, 
Charles,  and  Catherine  DuBois,  and  subject  to  the  dower  right  of  their 
mother,  Hannah  DuBois,  in  said  two-thirds.  That  the  value  of  the 
real  estate  owned  by  the  said  idiot  would  not  exceed  the  sum  of 
about  $7,500.  That  the  said  idiot  personally  has  never  received  any 
income  from  her  interest  in  said  farm,  she  having  made  her  home 
with  her  said  brother  and  his  family,  and  they  having  had  the  bene- 
fit of  the  use  of  her  part  of  said  farm.  That  the  fair  rental  value 
of  the  interest  in  said  farm,  after  paying  taxes,  insurance,  and  ordi- 
nary repairs,  would  be  the  sum  of  not  exceeding  $350  annually. 

That  the  sale  of  the  real  estate  of  the  idiot,  or  of  a  portion  thereof, 
is  necessary  to  procure  funds  for  her  support,  and  also  to  pay  any 
claims  which  may  be  established  against  said  idiot  for  her  support 
in  the  past. 

That  there  is  an  opportunity  of  selling  a  portion  of  such  real 
estate,   and  the  portion  to   be  sold   is    hereinafter   particularly  de- 
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scribed,  to  one  George  Wood,  for  the  sum  of  $6,000,  for  the  interest 
of  the  said  idiot  therein.  That  the  widow  and  children  of  the  said 
John  H.  DuBois  have  agreed  to  sell  their  undivided  two-thirds  of 
said  premises  to  said  George  Wood  at  the  price  of  $12,000,  and  an 
order  of  this  court  has  been  granted  directing  a  sale  of  the  interest 
of  said  infants  in  said  property  to  the  said  Wood  at  that  price.  That 
the  said  idiot  has  a  title  in  fee-simple  in  such  one-third,  and  it  is  im- 
portant to  complete  said  sale  to  said  Wood,  as  sales  of  real  estate 
are  not  of  frequent  occurrence,  and  if  this  sale  is  not  completed  it 
may  be  a  long  time  before  another  opportunity  may  present  itself. 
That  the  premises  proposed  to  be  sold  to  said  Wood  are  the  undi- 
vided one-third  of  the  following  described  premises.  (Here  insert 
description.) 

That  your  petitioner  is  informed  and  believes  that  the  estate  of 
John  H.  DuBois,  deceased,  and  Hannah  DuBeis,  have  claims  against 
the  said  idiot  for  her  clothing  and  support,  but  the  exact  amount  of 
such  claims  this  petitioner  is  not  able  to  state. 

Your  petitioner,  therefore,  prays  that  the  said  real  estate  of  said 
idiot,  hereinbefore  particularly  described,  may  be  sold  by  and  under 
the  direction  of  this  court ;  that  Thomas  Snyder,  of  said  town  of 
Marbletown,  who  is  not  related  to  said  idiot,  but  who  is  the  com- 
mittee of  her  person  and  estate,  duly  appointed,  may  be  appointed 
her  special  guardian  with  respect  to  this  proceeding,  and  that  all 
such  proceedings  may  be  had  in  the  premises  as  may  be  proper  and 
necessary  for  that  purpose,  and  Jacob  L.  Snyder  and  Silas  Snyder, 
each  of  said  county,  are  proposed  as  sureties  for  the  said  Thomas 
Snyder  as  such  special  guardian,  to  join  with  him  in  such  penalty 
and  upon  such  conditions  as  may  be  required 

Dated  June  28,  1887.  THOMAS  SNYDER. 

{^Add  verification  as  to   pleadifig.) 

I  hereby  consent  to  be  appointed  the  special  guardian  for  the  above 
idiot,  with  respect  to  the  proceedings  and  for  the  purposes  mentioned 
in  the  above  petition. 

{Add  acknowledgment.)  THOMAS  SNYDER. 

Ulster  County,  ss.  : 

Daniel  Coddington,  of  Marbletown,  said  county,  and  Silas  Sheely, 
of  said  town,  being  each  severally  sworn,  doth  each  for  himself  de- 
pose and  say,  that  he  is  acquainted  with  the  above-named  idiot  and 
her  i)ecuniary  circumstances,  and  that  the  material  facts  and  circum- 
stances alleged  in  the  foregoing  petition  are  true,  and  that  they  are 
each  of  them  disinterested. 

{Jurat.)  (Signatures.) 

Precedent  for  Bond.     (See  §  2351, /^j'^.) 

Know  all  men  by  these  presents,  that  we,  Thomas  Snyder,  Jacob 
L.  Snyder,  and  Silas  Snyder,  all  of  Marbletown,  said  county,  are  held 
and  firmly  bound  unto  Cornelia  DuBois,  of  said  town,  who  was,  by 
the  county  court  of  Ulster  County,  duly  declared  an  idiot,  by  an 
order  of  date  of  June  i,  1887,  in  the  sum  of  $15,000,  to  be  paid  to 
the  said  Cornelia  DuBois,  her  heirs,  executors,  administrators  or  as- 
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signs,  for  which  payment  well  and  truly  to  be  made  we  bind  our- 
selves and  our  heirs,  executors,  and  administrators,  jointly  and  sever- 
ally, firmly  by  these  presents.  Sealed  with  our  seals,  and  dated  the 
1 2th  day  of  July,  1887. 

Whereas,  On  the  25th  day  of  June,  1887,  the  above-bounden 
Thomas  Snyder,  by  order  of  the  Ulster  County  court,  was  appointed 
the  committee  of  the  person  and  property  of  said  lunatic,  and  was 
this  day  by  said  court  duly  appointed  the  guardian  of  said  idiot  in 
this  proceeding  :  Now,  therefore,  the  condition  of  this  obligation  is 
such  that  if  the  above-bounden  Thomas  Snyder  shall  faithfully  dis- 
charge his  said  trust  as  a  guardian  of  the  above-named  idiot  for  the 
purjiose  of  selHng  and  disposing  of  certain  real  estate  belonging  to 
said  idiot,  and  shall  pay  over,  invest,  and  account  for  all  moneys  re- 
ceived by  him  as  such  guardian  in  the  special  proceedings,  accord- 
ing to  the  directions  of  any  court  having  authority  to  give  directions 
in  the  premises,  and  shall  observe  the  directions  of  the  court  in  re- 
lation to  the  said  trust,  then  this  obligation  to  be  void  ;  otherwise  to 
remain  in  full  force  and  virtue.  (Signatures.)     [l.  s. J 

[Add  jiisiification  and  ackn envied grnent.') 

Precedent  for  Petition  for  Sale  of  Infant's  Real  Estate  for 
Payment  of  Debts. 

IN  THE  ULSTER  COUNTY  COURT. 

To  the  County  Court  of  the  County  of  Ulster  : 

The  petition  of  Claude  Snyder,  an  infant  under  the  age  of  fourteen 
years,  by  JMary  A.  Snyder,  his  mother  and  next  friend,  respectfully 
shows  to  this  court  that  your  petitioner,  Claude  Snyder,  is  an  infant, 
who  became  four  years  of  age  on  December  6,  1884,  and  that  he 
resides  with  his  said  mother  in  the  town  of  Rosendale,  said  county 
and  State  of  New  York  ;  that  said  infant  has  no  father  and  no  general 
guardian  ;  that  said  infant  is  the  only  child  and  heir  at  law  of  William 
Snyder,  deceased,  late  of  said  town  of  Rosendale,  who  died  intestate, 
March  I  7,  1 8S3  ;  that  the  only  property  belonging  to  said  infant  is  the 
property  which  he  inherited  from  his  said  father  ;  that  such  property, 
so  inherited  by  said  infant,  consisted  of  real  estate  as  follows  :  A 
dwelling-house  and  about  three  acres  of  land  connected  with  it  of  the 
value  of  about  $2, 500  ;  also  a  wood  lot  in  said  town  containing  about 
seven  acres,  of  the  value  of  about  $200,  and  a  lot  of  thirty  acres 
in  said  town,  hereinafter  particularly  described,  which  is  of  the  value 
of  about  $1,500  ;  that  neither  of  said  lots  are  incumbered,  and  now 
belong  to  said  infant,  subject  to  the  dower  right  therein  of  ]Mary  A. 
Snyder,  the  mother  of  said  infant  :  the  thirty-acre  lot  and  the  wood 
lot  are  unoccupied,  and  the  dwelling-house  lot  is  occupied  by  the  said 
Mary  A.  Snyder  andsaid  infant  ;  that  the  household  furniture  of  the 
deceased  was  not  sufficient  in  value  to  make  up  the  $150  which  the 
widow  was  entitled  to  out  of  the  household  furniture  ;  that  on  May 
29,  1883,  the  said  widow  and  her  brother,  Stephen  S.  Mowle,  were 
appointed  administratrix  and  administrator  of  William  Snyder, 
deceased,  and  have  collected  in  and  converted  into  money  all  the 
personal  property  of  the   deceased,  except  the  household  furniture 
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claimed  by  the  widow,  and  the  same  amount  to  tlie  sum  of  $296.32  ; 
that  the  administrators  make  no  claim  for  commissions  or  personal 
expenses  ;  that  the  said  administrators  have  duly  advertised  for  the 
presentment  of  claims  against  the  estate  of  the  deceased  to  be  made 
to  them,  such  advertisements  being  made  under  the  order  of  the 
surrogate  of  Ulster  County, 

That  the  following  claims  have  been  presented,  and  which,  as 
your  petitioner  verily  believes,  constitute  all  the  debts  and  liabili- 
ties of  the  deceased. 

That  said  amounts  are  stated  without  interest  being  added. 

Benjamin  F.   Snyder,  Brooklyn,  N.  V S      50  00 

Lillie  Snyder,  Brooklyn,  N.  Y 325  00 

D.   D.  Addis  &  Son,  East  Kingston    ."  30  40 

Robert  Ilerdman,    Eddyville 20   15 

Anthony  D.  Relyea,  Creek  Locks 62    12 

Newton  Davis,  Eddyville 14   30 

Geo.  C.  Smith,  Rondout 29  50 

A.  E.  Porter,  Creek  Locks   946 

George  Milham,  Creek  Locks 9  00 

Van  Wagonen  &  Schwarman,  Creek   Locks 8   84 

Stephen  S.  INIowle,  Creek  Locks 2   50 

Bills  paid  by  the  administrator  for  doctors'  bills,    funeral 

expenses,  and  expenses  in  settling  the  estate 231   61 

$1,040  38 

That  of  the  personal  property,  $296.32,  the  widow  claims  as 
follows,  by  law,  the  sum  of  $150.  That  the  motlier  of  the  said 
infant  is  of  the  age  of  twenty-eight  years,  and  is  willing  to  take  the 
present  value  of  her  dower  interest  in  the  real  estate,  the  sale  of 
virhich  is  hereby  applied  for.  to  be  computed  by  the  usual  tables 
fixing  such  present  value. 

That  the  said  dwelling-house  produces  an  income  of  about  $48  per 
year,  a  sum  not  more  than  sufiticient  to  pay  taxes,  insurance,  and 
repairs.      That  said  wood  lot  does  not  produce  any  income. 

That  the  said  thirty-acre  lot  produces  an  income  of  about  $40 
a  year. 

That  to  pay  the  debts  of  the  said  deceased,  and  to  discharge  the  real 
estate  of  the  said  infant  from  the  lien  of  said  debts,  authority  is 
hereby  asked  to  sell  the  following  real  estate  of  said  infant,  being 
the  said  thirty-acre  lot,  and  which  lot  is  described  as  follows  : 

All  that  certain  lot  or  piece  of  land  situate  and  lying  in  the  said  town 
of  Rosendale,  and  bounded  and  described  as  follows  :  On  the  north 
by  lands  of  John  i\Ic.\voy  ;  on  the  west  by  lands  of  Connelly  & 
Shaffer,  the  Hudson  River  Cement  Company,  and  George  Freslon  ; 
on  the  south  by  lands  of  Peter  C.  Lefever  and  David  L  Gue,  and 
on  the  east  by  lands  of  Peter  C.  Lefever,  John  Freston,  and 
Patrick  Lowrey,  containing  about  thirty  acres,  subject,  however, 
to  whatever  right  the  Hudson  Ri^er  Cement  Company  may  have 
in  said  lot.  That  the  interest  of  the  infant  in  said  lot  is  an  estate 
in  fee  subject  to  the  dower  of  his  mother. 
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That  an  opportunity  is  now  offered  to  sell  such  real  estate  for 
the  sum  of  $1,500,  which  is  supposed  to  be  a  fair  price  therefor,  and 
the  mother  of  said  infant  is  willing-  to  convey  her  dower  interest  in 
said  real  estate  at  that  valuation. 

That  this  proceeding  is  taken  to  avoid  the  expense  and  delay  of 
an  application  to  the  surrogate's  court  to  sell  such  real  estate 
to  pay  the  debts  of  said  William  Snyder,  deceased. 

Your  petitioner,  therefore,  prays  that  the  real  estate  above  described 
may  be  sold  by  and  under  the  direction  of  this  court  ;  that  Stephen 
S.  Mowle,  an  uncle  of  said  infant,  of  said  town  of  Rosendale,  may 
be  appointed  the  special  guardian  of  the  said  infant  with  respect  to 
this  proceeding,  and  that  all  such  proceedings  may  be  had  in  the 
premises  as  may  be  proper  and  necessary  for  that  purpose,  and  that 
Peter  C.  Lefever  and  Jacob  A.  Van  Wagonen,  both  of  said  town  of 
Rosendale,  are  proposed  as  sureties  for  the  said  Stephen  S.  Mowle,  as 
such  special  guardian,  to  join  with  him  in  a  bond  in  such  penalty 
and  upon  such  conditions  as  may  be  required. 

Dated  the  30th  day  of  April,  1885.  MARY  A.  SNYDER. 

County  of  Ulster,  ss.  : 

Mary  A.  Snyder,  of  said  county,  named  in  the  above  petition,  being 
duly  sworn,  says  that  she  has  heard  the  foregoing  petition  read  and 
knows  the  contents  thereof  ;  that  the  same  is  true  to  her  knowledge, 
except  as  to  the  matters  therein  stated  to  be  alleged  on  information 
and  belief,  and  that  as  to  those  matters  she  believes  it  to  be  true. 
Subscribed  and  sworn  to  before  me,  [  MARY  A.  SNYDER, 

this  30th  day  of  April.  1885.         [ 

A.   VAN  BRAMER, 

Notary  Public. 

I  hereby  consent  to  be  appointed  the  special  guardian  for  the 
above-named  infant,  with  respect  to  the  proceedings  and  for  the 
purposes  mentioned  in  the  above  petition, 

STEPHEN  S.    MOWLE. 

County  of  Ulster,  ss.  .• 

On  this  3otli  day  of  April,  1885,  before  me  personally  came  Stephen 
S.  Mowle,  to  me  known,  and  known  to  me  to  be  the  person  who 
signed  the  foregoing  consent,  and  acknowledged  that  he  executed  the 
same.  A.  VAN  BRAMER, 

Notary  Public. 

ARTICLE  IV. 

Appointment  of  Guardian  and  Bond.     §§  2351,  2352,  2353. 

Rule  57. 

§  2351.    [Am'd,  1863.]    Bond  of  committee  of  lunatic,  etc. 

An  application  to  sell,  mortgage,  or  lease  real  property,  or  an  interest  in  real  prop- 
erty, of  a  lunatic,  idiot,  or  habitual  drunkard,  cannot  be  granted,  unless  a  committee 
of  his  property  has  been  appointed.  Upon  such  an  application,  if  it  is  mad-i  by  the 
committee,  the  court  must  make  an  order,  directing  him  to  file  with  the  clerk,  a  bond, 
in  such  a  form,  in  such  an  amount,  and  with  such  sureties,  as  it  directs,   conditioned 
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for  the  faithful  discharge  of  his  trust ;  for  the  paying  over  and  investing  of,  and  ac- 
counting for,  all  money  received  by  him  in  the  special  proceeding,  according  to  the 
direction  of  any  court  having  authority  to  give  directions  in  the  premises ;  and  for  the 
observance  of  the  directions  of  the  court,  in  relation  to  the  trust.  If  the  application 
is  made  by  any  other  person,  an  order  must  be  made  thereupon,  requiring  the  com- 
mittee to  show  cause  why  he  should  not  file  such  a  bond.  If,  after  hearing  the  com- 
mittee, the  court  is  of  opinion,  that  there  is  probable  cause  for  granting  the  applica- 
tion, it  may  make  an  order,  requiring  the  committee  to  file  such  a  bond ;  or,  if  the 
committee  so  elects,  or  fails  to  file  the  bond  as  directed  in  the  order,  it  may  appoint  a 
suitable  person  to  be  the  special  guardian  of  the  incompetent  person,  with  respect  to 
the  proceedings ;  who  must  thereupon  file  such  a  bond.  Where  an  application  is 
made  to  release  an  inchoate  right  of  dower,  application  must  be  made  by  the  husband 
of  the  lunatic,  idiot,  or  habitual  drundard  and  may  be  made  before  or  after  a  committee 
has  been  appointed.  The  court  may  appoint  the  husband  special  guardian,  and  he 
must  file  a  bond  as  herein  provided. 
L.  1893,  ch.  239. 

§  2352.    [Am'd,  1893.]    Id. ;  of  guardian  of  infant. 

Upon  an  application  to  sell,  mortgage,  or  lease  real  property  or  an  interest  in  real 
property  of  an  infant,  the  court  must  appoint  a  suitable  person  to  be  the  special  guar- 
dian of  the  infant  with  respect  to  the  proceedings,  who  must  thereupon  file  with  the 
clerk  a  bond  as  prescribed  in  the  last  section.  Any  trust  company  authorized  by  the 
laws  of  this  State  to  act  as  general  guardian  of  the  estate  of  an  infant  without  giving 
security  may  be  appointed  such  special  guardian,  and  in  such  case  the  court  in  the 
order  of  appointment  may  dispense  with  the  giving  and  filing  of  any  such  bond. 

L.  1893,  ch.  26S  ;  see  §  475. 

§2353.  Bond;  how  prosecuted. 

Upon  a  l)reach  of  the  condition  of  a  bond,  given  as  prescribed  in  either  of  the  last 
two  sections,  the  court  must  direct  it  to  be  prosecuted  for  the  benefit  of  the  person 
injured. 

Rule  57.  Unless  the  court  otherwise  specially  directs,  the  security  required  on  a 
sale  of  the  real  estate  of  an  infant  shall  be  a  bond  of  the  guardian,  with  two  sufiicient 
sureties,  in  a  penalty  of  double  the  value  of  the  premises,  including  the  interest  on  such 
value  during  the  minority  of  the  infant,  each  of  which  sureties  shall  be  worth  the 
penalty  of  the  bond  over  and  above  all  debts,  which  bond  shall  be  duly  acknowledged 
and  accompanied  with  affidavits  of  justification  made  by  the  sureties,  or  a  similar  bond 
of  the  guardian  only,  secured  by  a  mortgage  on  improved  and  unincumbered  real 
estate  within  the  State,  of  the  value  of  the  penalty  of  the  bond. 

Sections  2351  and  2353  substantially  re-enact  the  rule  of 
chancery  (Laws  1815,  chap.  106,  §  2),  which  provides  that  an  ac- 
tion cannot  be  maintained  upon  the  bond  of  a  guardian  against 
his  sureties  until  after  an  accounting  in  equity  by  the  guardian, 
but  this  has  no  application  in  a  case  where  an  infant  sues  a 
guardian  personally  for  a  specific  fraud.  Such  action  is  an  action 
for  damages  for  fraud  and  conspiracy,  and  it  is  not  an  action 
either  against  the  principal  or  sureties  of  the  bond.  KocJi  v. 
Lefrois,  61  Hun,  207,  40  St.  Rep.  563,   15  Supp.  930.     The  sure- 
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ties  on  the  bond  of  a  committee  of  a  lunatic  given  under  §§  2337 
and  2830  of  the  Code  are  not  Hablc  for  the  failure  of  such  com- 
mittee to  pay  over  moneys  illegally  received  on  the  sale  of  the 
real  estate  of  a  lunatic.  Had  such  proceedings  been  irregular,  a 
bond  would  have  been  required  under  §  2351  and  on  this  the 
sureties  would  have  been  liable.  Johnson  v.  Ayres,  18  App.  Div. 
500. 

It  is  no  defence  by  one  refusing  to  take  title  to  an  infant's 
real  estate  that  the  bond  of  the  special  guardian  was  directed  to 
be  filed  in  the  county  clerk's  of^ce  if  such  bond  was  filed  in  the 
proper  place,  according  to  §  2352.  Ryder  v.  Wood,  29  St.  Rep. 
64,  8  Supp.  423.  The  general  guardian  of  the  infant  is  the 
proper  person  to  be  appointed  special  guardian  for  sale  of  his 
real  estate.  Matter  of  Wilson,  2  Paige,  412  ;  Matter  of  Lansing, 
3  id.  265.  It  was  said  in  Matter  of  Tillotsons,  2  Edw.  113,  that  a 
part  owner  with  the  infant  of  land,  and  who  has  a  claim  against 
the  latter's  share,  is  hardly  a  proper  person  to  be  appointed 
special  guardian,  but  the  fact  that  the  relative  petitioning  for  his 
own  appointment  as  special  guardian  was  a  creditor  of  the  in- 
fant, and  that  his  claim  grew  out  of  a  volunteer  expense  so  in- 
curred, does  not  raise  a  jurisdictional  question.  Any  error  of 
the  court  in  this  respect  is  to  be  corrected  by  appeal  or  direct 
proceeding  to  vacate.  Battellv.  Torrey,  65  N.  Y.  294.  A  special 
guardian  appointed  to  sell  infant's  real  estate  cannot  convey  such 
property  to  himself;  where  he  has  done  so  in  good  faith,  the  de- 
fect may  be  cured  by  opening  the  proceeding  and  conveying  to  a 
third  person.  Bnderns  v.  Imnien,  20  Week.  Dig.  88.  Where  real 
estate  was  ordered  sold  for  the  benefit  of  five  infants,  the 
guardian  giving  eaeh  infant  a  separate  bond,  it  was  held  that  the 
sureties  should  qualify  in  the  aggregate  penalties  of  the  several 
bonds.  Anonymous,  4  How.  414.  The  security  cannot  be  dis- 
pensed with,  although  the  petition  sets  forth  the  inability  of  the 
infants  to  procure  such  security.  Matter  of  Thorne,  i  Edw.  Ch. 
507.  The  rule  held  that  if  the  bond  is  not  given  and  filed  at  the 
time  of  applying  for  leave  to  mortgage,  it  cannot  subsequently 
be  given  in  pursuance  of  an  order  of  the  court,  a  mortgage  so 
given  is  void,  in  Agricultural  Ins.  Co.  v.  Barnard,  26  Hun,  302  ;  is 
reversed,  s.  c.  96  N.  Y.  525.  A  bond  of  a  guardian  is  not  void 
because  given  before  application  is  made  to  the  court  in  the 
matter,  especially  where  the  approval  and  filing  were  subsequent 
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to  the  appliciition.  Center  v.  Sproat,  22  Hun,  146.  An  infant 
may  sue  his  guardian  for  a  pcsitive  specific  fraud  without  suing 
upon  the  bond  given  pursuant  to  §§  2351  and  2353,  which  latter 
could  not  be  done  until  after  an  accounting  by  the  guardian. 
Koch  V.  L€frois,6\  Hun,  205,  40  St.  Rep.  563,   15  Supp.  930. 

It  is  a  breach  of  the  condition  of  a  bond  where  the  special 
guardian  fails  to  make  and  file  a  report  of  the  actual  disposition 
of  the  remainder  of  the  moneys  after  paying  out  the  sums  di- 
rected by  the  court.  There  is  no  warrant  for  the  application  of 
such  moneys  except  the  express  authority  of  the  court.  Hunt  v. 
Hunt,  58  N.  Y.  666.  Before  an  action  can  be  maintained  at  law 
against  the  sureties  upon  a  bond  given  upon  the  appointment  of 
a  special  guardian,  the  guardian  must  be  called  to  account  and 
ordered  to  pay  over  by  a  court  of  competent  jurisdiction,  but 
the  sureties  are  not  necessary  parties  to  the  proceedings  in 
which  the  order  for  payment  is  made.  Brozvn  v.  Balde,  3  Lans. 
283,  affirmed  as  Brozvn  v.  Snell,  57  N.  Y.  286.  Where  the 
guardian  is  cited  and  fails  to  appear,  and  an  order  is  made  fixing 
a  sum  in  his  hands,  an  action  can  be  maintained  against  his  sure- 
ties. Colter  V.  Sproat,  22  Hun,  146.  Where  an  order  is  made  re- 
quiring the  special  guardian  of  an  infant  to  mortgage  its  real 
estate  and  apply  the  proceeds  thereof  to  the  payment  of  certain 
specified  debts,  he  cannot,  after  having  received  the  money,  re- 
fuse to  pay  any  of  the  debts,  on  the  ground  that  the  infant  is 
not  liable  for  it.  When  the  guardian  renders  an  account  of  his 
proceedings,  and  procures  an  order  confirming  the  report  with- 
out notice  to  the  creditor  whose  claim  he  has  refused  and 
neglected  to  pay,  such  order  furnishes  him  no  protection,  and 
the  same  will,  on  application  of  the  creditor,  be  vacated  and  the 
guardian  directed  to  pay  him  the  amount  in  his  hands,  applicable 
to  the  payment  of  his  claim,  with  interest  from  date  of  order  of 
confirmation.     Matter  of  Lanipnian,  22  Hun,  237. 

ARTICLE  V. 

Referee  to  Inquire  into  Application  and  Order 
Thereon.    §§  2354,  2355.     Rule  56. 

§2354.    [Am'd,  1893.]    Reference  to  inquire  into  the  application. 

Upon  the  presentation  of  the  petition,  and  tlie  fihng  of  the  l)ond  where  the  fihng 
of  such  a  bond  shall  be  necessary,  the  court  must  make  an  order  ajjpointing  a  suitable 
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person  a  referee  to  inquire  into  the  merits  of  the  appUcation.  The  referee  must 
examme  into  the  truth  of  the  allegations  of  the  petition  ;  hear  the  allegations  and 
proofs  of  all  persons  interested  in  the  property,  or  otherwise  interested  in  the  appli- 
cation, and  report  his  opinion  thereupon,  together  with  the  testimony,  with  all  con- 
venient speed. 
L.  1S93,  ch.  268. 

Rule  56.  The  referee  appointed  on  such  petition  must  report  as  to  whether  a  sale. 
mortgage,  or  lease  of  the  premises  (or  any  portion,  and  what  portion  thereof)  would  be 
beneficial  to  the  infant,  lunatic,  idiot,  or  habitual  drunkard,  and  the  particular  reason 
therefor,  and  whether  the  infant,  lunatic,  idiot,  or  habitual  drunkard  is  in  absolute 
need  of  having  some,  and  what  portion  of  the  proceeds  of  such  sale,  mortgage,  or 
lease,  for  the  purpose  provided  in  section  two  thousand  three  hundred  and  forty-eight 
of  the  Code,  in  addition  to  what  he  might  earn  by  his  own  exertions  ;  and  such  referee 
shall  also  ascertain  and  report  the  value  of  the  property  or  interest  to  be  disposed  of, 
specifically  as  to  each  separate  lot  or  parcel,  and  whether  there  is  any  person  entitled 
to  dower  or  life  estate,  or  estate  for  years  in  the  premises,  and  the  terms  and  condi- 
tions on  which  it  should  be  sold. 

And  the  referee's  report  shall  give  such  further  facis  as  are  necessary  or  proper  on 
the  application. 

The  facts  shall  be  proved  on  such  reference  by  evidence  of  at  least  two  disinterested 
persons,  in  addition  to  that  of  the  petitioner,  and  the  report  shall  not  refer  to  the  peti- 
tion or  any  other  paper  for  a  statement  of  fact. 

g  2355.     [Am'd,  1893.]    Pinal  order. 

Upon  the  filing  of  the  referee's  report,  and  after  examining  into  the  matter,  the 
court  must  make  a  final  order  upon  the  application.  In  a  proper  case  a  final  order, 
confirming  the  referee's  report,  must  direct  that  the  real  property  or  term,  estate,  or 
other  interest  in  real  property,  or  a  part  thereof,  or  an  inchoate  right  or  dower  therein, 
as  is  necessary,  or  as  justice  requires,  be  mortgaged,  let  for  a  term  of  years,  sold, 
released,  or  conveyed  by  the  special  guardian,  appointed  as  prescribed  in  this  title,  or 
by  the  committee  of  the  property  of  the  lunatic  or  other  incompetent  person.  The 
final  order  must  also  contain  such  directions  respecting  the  time,  manner,  and  condi- 
tions of  the  sale,  release,  or  conveyance  directed  thereby,  as  the  court  thinks  proper 
to  insert  therein. 

L.  1893,  ch.  639. 

It  was  held  in  Matter  of  Mclhaine,  15  Abb.  91,  that  the 
court  could  ill  a  clear  case  dispense  with  the  order  of  reference 
in  proceedings  to  sell  infants'  real  estate,  but  in  the  Matter  of 
Valentine,  a  Lunatie,  72  N.  Y.  184,  it  was  held,  concurring  with 
views  expressed  \n  Battellv.  Torrey,  65  id.  294,  and  reversing  10 
Hun,  83,  as  to  infants'  real  estate,  that  the  requirement  of  the 
statute  as  to  reference  is  substantial,  and  cannot  be  dispensed 
with.  An  omission  to  refer  constitutes  a  fatal  defect  in  pro- 
ceedings under  the  statute.  A  purchaser  under  such  defective 
proceedings  may  move  to  have  his  title  perfected  by  new 
or  amended  proceedings,  or  to  have  the  purchase  money  re- 
funded. 
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Order  Appointing  Special  Guardian  and  Referee. 

At  a  term   of  the  Ulster  County   court,    held   at   the  judi^e's    cham- 
bers, in  the  city  of  Kingston,  on    the  12th  (hiy  of  July,    1887  : 
Present: — Hon.  William  S.  Kenyon,  Coimty Judge. 


In  the    Matter   of  the    Petition   of   Cornelia 
Dubois,  an  Idiot,  for  the  sale  of  lands. 


On  reading  and  filing  the  petition  of  Cornelia  DuBois,  of  Marble- 
town,  said  county,  an  idiot,  by  Thomas  Snyder,  the  committee 
duly  appointed  of  her  person  and  estate  duly  executed,  praying  for 
the  sale  of  certam  premises  therein  described,  and  setting  forth, 
among  other  things,  that  said  premises  produce  only  a  small  income  ; 
that  the  idiot  needs  the  proceeds  of  said  sale  for  her  support  and  to 
pay  bills  against  her  for  her  support  in  the  past  :  that  the  interest  of 
said  idiot  in  said  premises  is  an  undivided  interest,  and  the  other 
owners  wish  to  sell  ;  and  that  a  sale  of  such  premises  would  be  more 
for  the  interests  of  such  idiot  and  all  concerned,  which  said  petition 
is  duly  verified  and  supported,  as  to  its  material  facts  and  circum- 
stances, by  the  affidavits  of  two  disinterested  persons,  and  praying 
for  the  appointment  of  Thomas  Snyder,  of  the  town  of  Marbletown, 
county  of  Ulster,  and  State  of  New  York,  as  special  guardian  of  said 
idiot,  for  the  purpose  of  selling  and  conveying  such  premises  ;  and, 
on  motion  of  William  T.  Holt,  attorney  for  said  petitioner. 

It  is  ordered,  that  the  said  Thomas  Snyder,  on  his  executing  the 
bond  required  by  law  in  the  penal  sum  of  $12,000,  with  two  suffi- 
cient sureties,  approved  as  to  its  form,  sufficiency,  and  execution  by 
a  justice  of  this  court,  or  the  county  judge  of  the  county  of  Ulster, 
by  his  approbation  indorsed  thereon,  and  filing  the  same  with  the 
clerk  of  the  county  of  Ulster,  be  and  he  is  hereby  appointed,  on 
such  conditions,  special  guardian  of  the  said  idiot,  with  respect  to 
the  proceedings. 

And  it  is  further  ordered,  that  it  be  referred  to  Walter  S.  Freden- 
burgh,  who  is  hereby  appointed  a  referee  to  inquire  into  the  merits 
of  the  application,  to  examine  the  said  petition,  hear  the  allegations 
and  proof  of  all  persons  interested  in  the  property,  or  otherwise 
interested  in  the  application,  and  report  his  opinion  thereon,  together 
with  the  testimony,  with  all  convenient  speed. 

And  it  IS  further  ordered,  that  no  proceedmgs  shall  be  had  upon 
such  reference  until  the  guardian  produces  a  certificate  of  the  said 
clerk,  that  the  requisite  security  has  been  duly  proved  or  acknowl- 
edged, and  filed  agreeably  to  the  order  of  the  court,  and  showing 
the  name  of  the  officer  by  whom  the  same  was  approved,  and  that 
said  certificate  be  annexed  to  the  report. 

WM.   S.   KENYON, 

Ulster  County  Judge. 
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Referee's  Report. 

ULSTER  COUNTY  COURT 


In  the  Matter  of  the  Petition  of  CorneUa  Du- 
Bois,  an  Idiot,  for  leave  to  sell  real  estate. 


County  Clerk's  Office, 
County  of  Ulster, 


I  do  hereby  certify  that  the  security  required  by  the  order  of  this 
court  made  on  the  12th  day  of  July,  1887,  in  the  above  matter,  to  be 
o-iven  by  Thomas  Snyder,  named  as  special  guardian  therein,  has  been 
acknovvledged  and  duly  approved  by  William  S.  Kenyon,  county  judge 
and  filed  in  my  office,  agreeably  to  the  order  of  this  court. 

Dated  the  i8th  day  of  July,   1887. 

[l.  s.]  ISRAEL  SNYDER, 


'Clerk. 


ULSTER  COUNTY  COURT. 


In  the  Matter  of  the   Petition  of   Cornelia  Du-  I 
Bois,  an  Idiot,  for  leave  to  sell  real  estate 


In  pursuance  of  an  order  of  this  court,  made  in  the  above  matter, 
on  the  1 2th  day  of  July,  1887,  by  which  it  was  referred  to  me,  the 
subscriber,  as  referee,  to  inquire  into  the  merits  of  the  application  ;  to 
examine  into  the  truth  of  the  allegations  of  the  petition  ;  hear  the 
allegations  and  proofs  of  all  persons  interested  in  the  property ,_  or 
otherwise  interested  in  the  application,  and  report  my  opinion 
thereon,  together  with  the  testimony,  with  all  convenient  speed,— 
After  being  duly  sworn  as  such  referee,  I  do  report,  that  the  said 
special  guardian  has  produced  before  me  the  certificate  required  by 
said  order,  that  the  requisite  security  has  been  duly  ackno\yledged 
and  approved  and  filed,  and  that  I  have  proceeded  to  examine  inta 
the  truth  of  the  allegations  of  the  petition  ;  have  heard  the  allega- 
tions and  proofs  of  all  persons  interested  in  the  property,  or  other- 
wise interested  in  the"  application,  and  I  do  report  that  the  same 
have  all  been  sutificiently  proved,  and  that  I  am  satisfied  that  all  the 
material  facts  stated  in  the  said  petition  are  true,  and  that  a  sale  of 
the  real  estate  belonging  to  the  said  idiot  would  be  for  the  benefit  of 
said  idiot,  and  that  the  reasons  for  my  opinion  are  : 

That  the  interest  of  said  idiot  in  the  premises  is  an  undivided  in- 
terest ;  that  the  other  tenants  in  common  wish  to  sell  and  have  entered 
into  a  contract  to  sell  their  interest  in  said  premises. 

That  the  idiot  has  no  income  or  means  of  support,  and  needs  the 
proceeds  of  the  sale  of  the  premises  for  her  support,  and  to  pay  bills 
for  her  support  in  the  past  ;  that  the  premises  yield  only  a  small 
income,  and  insufficient  to  furnish  a  support  for  said  idiot. 

W.  S.  FREDENBURGH, 

Referee. 
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Indorsed  : — "Ulster  County  Court — In  the  Matter  of  the   Petition 
of  Corneha  DuBois,  an  idiot,  for  the  sale  of  lands." 

1887,  July  18,  Read  on  motion.  WM.  S.  KENYON, 

Ulster  County  Judge. 

Precedent  for  Referee's  Report ;  Sale  of  Infant's  Real  Estate 
for  Payment  of  Debts. 

ULSTER  COUNTY  COURT. 


In  the  Matter  of  the  Petition  of  Claud  Snyder, 
an  Infant,  for  the  sale  of  land.s. 


County  Clerk's    Office, 
County  of  Ulster, 

I  do  hereby  certify  that  the  security  required  by  the  order  of  this 
court,  made  on  the  2d  day  of  May,  1885,  in  the  above  matter,  to  be 
given  by  .Stephen  S.  Mowle,  named  as  special  guardian  therein,  has 
been  acknowledged  and  duly  approved  by  William  S.  Kenyon,  judge 
of  Ulster  County,  and  filed  in  my  office,  agreeably  to  the  order  of  this 
court. 

Dated  the  4th  day  of  Mav,   1885. 

[l.  s.]  .  M.  S.  DECKER,  Deputy  Clerk. 

ULSTER  COUNTY  COURT. 


In  the  Matter  of  the  Petition  of  Claud  Snyder, 
an  Infant,  for  the  sale  of  lands. 


J 


In  pursuance  of  an  order  of  this  court,  made  in  the  above  matter, 
on  the  2d  day  of  May,  1885,  by  which  it  was  referred  to  me,  the  sub- 
scriber, as  referee,  to  inquire  into  the  merits  of  the  application  ;  to 
examine  into  the  truth  of  the  allegations  of  the  petition  ;  hear  the 
allegations  and  proofs  of  all  persons  interested  in  the  property,  or 
otherwise  interested  in  the  application,  and  report  my  opinion  thereon, 
together  with  the  testimony,  with  all  convenient  speed, — x\fter  being 
duly  sworn  as  such  referee,  I  do  report  that  the  said  special  guardian 
has  produced  before  me  the  certificate  required  by  said  order  ;  that 
the  requisite  security  has  been  duly  acknowledged  and  approved  and 
fdcd,  and  that  I  have  proceeded  to  examine  into  the  truth  of  the  alle- 
gations of  the  petition  ;  have  heard  the  allegations  and  proofs  of  all 
persons  interested  in  the  property,  or  otherwise  interested  in  the  ap- 
plication, and  1  do  report  that  the  same  have  all  been  sufficiently 
proved,  and  that  I  am  satisfied  that  all  the  material  facts  stated  in  the 
said  petition  are  true,  and  that  a  sale  of  the  real  estate  belonging  to 
the  said  infant  would  be  for  the  benefit  of  said  infant,  and  that  the 
reasons  for  my  opinion  are  : 

That  William  .Snyder,  father  of  said  infant,  died  intestate  at  Creek 
Locks,  Ulster  County,  N.  Y.,  on  or  about  March  17,  1883,  seized  in 
fee  of  about  three  acres  of  land  at  Creek  Locks,  with  dwelling-house 
thereon  in  which  he  lived  at  the  time  of  his  death,  also  a  wood  lot 
of  about  seven  acres,  situated  in  the  town  of  Rosendale,  Ulster  County, 
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N.  Y.  ;  also  a  lot  of  land  comprising  about  thirty  acres,  situate  in  the 
town  of  Rosendale  aforesaid,  and  leaving  Mary  A.  Snyder,  widows 
and  Claud  Snyder,  then  of  the  age  of  two  years,  and  Frank  Snyder, 
of  the  age  of  six  months,  sole  heirs  at  law  him  surviving. 

That  letters  of  administration  were  thereafter  issued  upon  his  estate 
to  his  widow,  Mary  A.  Snyder,  and  Stephen  S.  Mowle,  and  that  they 
have  converted  all  the  personal  property  of  their  said  intestate  into 
money,  except  the  household  furniture,  which  does  not  exceed  in 
value  $150,  and  that  the  proceeds  of  such  personal  property,  in  the 
aggregate,  amounts  to  $296.32. 

That  the  said  widow,  Mary  A.  Snyder,  claims  and  will  take  the 
$150  allowed  her  by  law  out  of  the  said  sum  of  $296,32,  and  that  the 
administrators  have  agreed  and  will  release  their  claims  for  fees  and 
charges  against  the  said  estate,  which  will  leave  in  their  hands  the 
sum  of  $146.32  for  the  payment  of  debts  and  the  expenses  of  admin- 
istration. That  said  administrators  have  advertised  for  creditors  to 
present  their  claims  against  the  estate  of  said  William  Snyder,  in- 
testate, and  that  the  time  for  the  presentation  of  such  claims  has 
expired,  and  that  the  following  claims  have  been  presented  and  are 
valid  and  subsisting  debts  against  said  decedent's  estate,  and  are  just 
demands  and  owing: 

Benjamin  F.  Snyder,  Brooklyn,  N.  Y $50  00 

Lillie  Snyder,  Brooklyn,  N.  Y 325  00 

D.  D.  Addis  &  Sons,  East  Kingston,  N.  Y 30  40 

Anthony  D.  Relyea,  Creek  Locks,  N.  Y 62   12 

George  C.  Smith,  M,  D.,  Rondout,  N.    Y 29  50 

A.  E.  Porter,  Creek  Locks,  N.  Y 9  46 

George  Milham,  Creek  Locks,  N.  Y 9  00 

Van  Wagoner  &  Schawarman,  Creek  Locks,  N.  Y 8  84 

Stephen  S.  Mowle,  Creek  Locks,  N.  Y 250  00 

Robert  D.  Herdman,  Eddyville,  N.  Y 661 

Newton  Davis = 14  30 

$795  23 

That  besides  the  above  claims  of  I795.23,  the  administrators  have 
advanced  out  their  own  funds  and  paid  valid  and  subsisting  debts 
against  said  decedent's  estate  as  follows  : 

Kingston  Daily    Leader,  for  publishing    notice    to   present 

claims  ... $13   25 

Deed  for  cemetery  lot 15  00 

John  Newkirk,  Wm.  Snyder's  funeral 37  00 

George  L.  Wachmyer,  Frank  Snyder's  funeral 27  00 

Town  tax  on  real  estate,  1883 33  76 

Town  tax  on  real  estate,  1884 20   10 

School  tax,  1883 7  00 

Louis  Wooster,  carriages  for  funeral 15  00 

Insurance  on  property 10  50 

Tombstone,  Osterhoudt  &  Dart 53  00 

$231  61 
48 
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That  the  funeral  charges  are  just  and  reasonable,  and  that  the 
above  amount  of  $231.61  is  now  justly  due  and  owing  to  .'^tephen  S. 
Mowle,  of  Creek  Locks,  Ulster  County,  N.  Y. ,  who  has  advanced  the 
money  out  of  his  own  funds  to  take  up  said  claims,  and  that  he  holds 
them  ag-ainst  the  estate  of  said  decedent. 

That  the  debts  against  said  estate  amount,  in  the  aggregate,  exclu- 
sive of  interest,  to  the  sum  of  $1,026.84,  and  that  none  of  them  are 
secured  by  any  judgment  or  mortgage  which  is  a  lien  upon  decedent's 
real  property. 

That  the  net  proceeds  of  the  personal  property  of  said  decedent's 
estate  will  pay  $146.32  of  said  debts,  leaving  $880.52  unpaid  and  un- 
provided for.  That  the  said  sum  of  $880.52  is  chargeable  upon  said, 
decedent's  real  estate,  the  real  estate  of  said  infant. 

That  since  the  death  of  the  said  William  Snyder,  intestate,  his  son, 
Frank  Snyder,  has  died,  leaving  the  infant,  Claud  Snyder,  sole  heir 
at  law  of  his  estate,  subject  to  the  right  of  dower  and  life  estate  of 
said  Mary  A.  Snyder  therein.  That  the  annual  income  of  all  the 
above  real  estate  is  less  than  $100  annually,  against  which  there  are 
charges  of  taxes  and  insurance,  and  that  the  estate  has  no  funds,  nor 
has  said  infant  wherewith  to  pay  said  debts,  nor  is  there  any  way  to 
pay  and  discharge  said  debts  except  the  sale  of  a  part  of  said  dece- 
dent's real  estate,  or  so  much  thereof  as  may  be  necessary  to  pay- 
ment of  debts. 

That  Stephens.  Mowle,  special  guardian  of  said  infant,  has  been 
offered  $1,500  for  the  thirty-acre  lot  above  mentioned,  $800  thereof 
to  be  paid  in  cash  at  the  signing  of  the  contract,  and  the  balance  of 
$700  to  be  paid  October  i,  1885,  upon  the  delivery  of  the  deed,  and 
that  Mary  A.  Snyder,  the  mother  of  said  infant,  who  is  twenty-eight 
years  of  age,  is  willing  to  unite  in  the  deed  at  that  valuation,  and 
take  a  gross  sum  in  lieu  of  her  dower  and  life  estate  therein.  And  I 
do  further  report  that  it  will  be  to  the  best  interest  of  the  said  Claud 
Snyder  to  sell  the  said  thirty-acre  lot  for  the  said  sum  of  $1,500,  and 
that  said  sum  is  a  fair  and  good  price  for  saitl  lot,  and  that  to  sell 
said  lot  in  these  proceedings  will  avoid  the  expense  and  delay  of  an 
application  to  the  surrogate's  court  for  leave  to  sell  such  real  estate 
to  pay  the  debts  of  said  William  Snyder,  deceased,  together  with  the 
expenses  of  administration. 

I  do  further  report  that  $331.95  is  the  purchasing  or  gross  value  of 
the  right  of  dower  of  Mary  A.  Snyder  in  the  said  premises,  or  the 
proceeds  thereof  at  the  valuation  of  $1,500. 

I  do  further  report  that  the  said  sum  of  $880.52  is  the  aggregate  of 
amount  of  the  claims  against  said  estate  (exclusive  of  interest),  and 
that  the  same  should  be  paid  from  the  proceeds  of  said  sale  after 
the  payment  of  the  dower  interest  of  the  said  Mary  A.  Snyder,  afore- 
said. 

And  I  do  further  re])ort  that  S95.-14  is  the  purchasing  or  gross  value 
of  the  life  interest  of  Mary  .\.  Snyder,  aforesaid,  as  the  mother  of 
Frank  Snyder,  deceased,  in  the  said  premises,  or  the  proceeds  thereof 
at  the  valuation  of  $1,500,  after  deducting  the  dower  interest  afore- 
said, and  the  payment  of  the  debt  aforesaid.  And  I  do  further  report 
the  balance  of  the  proceeds  of  said  sale  is  the  money  of,  and  belongs 
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to    said    infant,   Claud   Snyder.      All  of  which  is    respectfully  sub- 
mitted. DE  WITT  ROOSA, 
Dated  May  13,   1885.  Referee. 

The  referee's  report  shall  give  such  further  facts  as  are  neces- 
sary or  proper  on  the  application.  The  facts  shall  be  proved  on 
such  reference  by  evidence  of  at  least  two  disinterested  per- 
sons, in  addition  to  that  of  the  petitioner,  and  the  report  shall  not 
refer  to  the  petition  or  any  other  paper  for  a  statement  of  fact. 
Under  the  Chancery  practice,  it  was  sufficient  for  the  referee  to 
briefly  state  the  facts,  and  state  that  he  found  the  allegations  of 
the  petition  to  be  true.  Matter  of  Morrill,  4  Paige,  44.  But  under 
the  rule  as  it  now  stands,  an  order  directing  the  real  estate  of  an 
infant  to  be  mortgaged  for  the  payment  of  its  debts  should  con- 
tain a  statement  of  the  objects  to  which  the  avails  are  to  be 
applied,  and  should  not  refer  to  any  other  paper  for  a  specifica- 
tion of  such  object.  The  report  of  the  referee  in  such  proceedings 
should  also  specify  such  objects  and  should  not  refer  to  the  evi- 
dence for  a  statement  thereof.     Matter  of  Lainpman,  22  Hun,  241. 

A  deed  reciting  the  appointment  of  a  guardian  for  infants,  in 
which  they  were  named  as  parties  of  the  first  part  without  the 
guardian's  name  being  mentioned,  and  which  was  executed  and 
acknowledged  by  infants  and  by  guardian  without  the  addition  of 
his  title  to  his  signature,  indicating  the  character  in  which  he  was 
acting,  is  not  such  a  conveyance  as  the  purchaser  is  bound  to 
accept.  ATatter  of  Hyatt,  11  N.  Y.  52.  But  where  an  order  of 
Chancery  adjudged  that  the  special  guardian  who  signed  the  peti- 
tion should  execute  a  sufflcient  conveyance  of  the  interest  of  the 
infants  and  a  deed  was  executed  by  him  in  his  own  name,  as 
special  guardian,  the  names  of  the  infants  appearing  in  the  deed, 
it  was  held  to  be  in  proper  form,  and  that  it  was  not  necessary  to 
have  it  executed  in  the  names  of  the  infants.  Cole  v.  Gourlay,  79 
N.  Y.  527. 

The  codifiers,  in  explaining  g  2355,  call  attention  to  the  pro- 
visions made  for  disposing  of  the  property  of  an  infant  by  four 
different  methods.  "  The  first  two  by  mortgage  or  lease  call  for 
no  particular  remarks  ;  with  respect  to  the  remaining  methods  by 
sale  or  conveyance,  the  former  includes  the  latter,  but  the  con- 
verse of  the  proposition  is  not  true,  and  the  word  '  or '  has,  there- 
fore, been  interposed  between  '  sold  '  and  '  conve}'ed,'  because, 
where  a  sale  is  ordered,  for  instance,  to  pay  debts,  the  court  does 
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not  order  a  conveyance  until  after  the  sale  is  reported,  and  where 
property  held  in  trust  is  to  be  conveyed,  or  a  contract  of  sale  is  to 
be  specifically  performed,  the  only  thing  remaining  to  be  done  by 
the  court  is  to  order  a  conveyance  and  determine  the  conditions, 
if  any,  upon  the  performance  of  which  it  is  to  be  made." 

Order  for  Guardian  to  Contract. 

At  a  term  of  the  Ulster  County  court,  held  at  the  judge's  chambers 
in  the  city  of  Kingston,  on  the  i8th  day  of  July,    1887  : 

Present  : — Hon.  William  S.  Kenyon,  Comity  Judge. 


In  the  Matter  of  the  Petition   of  Cornelia   Du-  i 
Bois,  an  Idiot,  for  leave  to  sell  real  estate.         ( 

J 


On  reading  and  filing  the  report  of  Walter  S.  Fredenburgh,  referee 
appointed  in  the  above  matter  by  this  court,  bearing  date  the  i8th 
day  of  July,  1887,  from  which  it  appears  satisfactory  to  this  court, 
that  a  sale  of  the  estate,  right,  and  interest  of  said  idiot  in  the 
premises  referred  to,  and  the  sale  of  which  is  asked  for  in  the  peti- 
tion in  this  proceeding,  is  required  by  the  interest  of  such  idiot, 
and  for  reasons  and  circumstances  in  such  report  stated,  and  that 
the  interests  of  all  concerned  will  be  promoted  thereby  ;  on  motion 
of  William  T.  Holt,  attorney  for  said  petitioner,  it  is 

Ordered,  that  the  said  report  be  and  the  same  is  hereby  con- 
firmed. 

And  it  is  further  ordered,  that  Thomas  Snyder,  the  special  guar- 
dian for  said  idiot,  be  and  he  is  hereby  authorized  and  empowered  to 
contract  for  the  sale  and  conveyance  of  all  the  right,  title,  and  in- 
terest of  the  said  idiot  in  and  to  such  real  estate,  subject  to  the  ap- 
probation of  this  court,  but  not  for  a  sum  less  than  the  sum  specified 
by  said  referee  in  his  report  as  the  value  thereof,  and  upon  the  terms 
and  conditions  in  said  report  specified. 

And  it  is  further  ordered,  that  before  executing  any  deed  or  instru- 
ment of  conveyance  of  the  said  premises  to  the  purchaser  tliereof, 
the  said  guardian  report  to  this  court,  upon  oath,  the  terms  and 
conditions  of  the  agreement  made  by  him  for  the  sale  of  such  prem- 
ises, and  the  name  of  the  purchaser. 

WILLIAM  S.  KENYON, 
Ulster  County  Judge. 

The  form  of  a  release  of  an  easement  in  an  infant's  real  estate 
should  be  discus.sed  and  settled  at  the  time  the  judgment  is  signed, 
or  brought  before  the  court  below  on  a  motion  for  resettlement. 
Garbcr  v.  Metropolitan  Elevated  R.  Co.,i  Misc.  429,  23  Supp.  167, 
52  St.  Rep.  445. 
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ARTICLE  VI. 

Agreement  for  Conveyance  ;  Conveyance  and  its  Effec  r. 

§§  2356,  2358. 

§2356.    [Am'd,    1893.]    Report  of  sale,  etc. 

Before  a  sale,  mortgage,  release,  or  lease  can  be  made  pursuant  to  the  final  order, 
the  special  guardian  or  the  committee  must  enter  into  an  agreement  therefor,  sub- 
ject to  the  approval  of  the  court  ;  and  must  report  the  agreement  to  the  court  under 
oath.  Upon  the  confirmation  thereof  by  the  order  of  the  court,  he  must  execute,  as 
directed  by  the  court,  a  deed,  mortgage,  release,  or  lease.  Where  the  final  order 
directs  the  execution  of  a  conveyance,  in  the  first  instance,  for  the  purpose  of  ful- 
filling a  contract,  or  because  the  property  is  held  by  way  of  mortgage  or  trust  only, 
the  guardian  or  committee,  executing  the  conveyance,  must  report  the  conveyance 
to   the  court,   under  oath. 

L.  1893,  ch.  639. 

§  2358.     [Am'd,  1893.]    Effect  of  conveyance,   etc. 

A  deed,  mortgage,  release  from  inchoate  right  of  dower,  or  lease,  made  in  good 
faith,  as  prescribed  in  this  title,  either  upon  an  application  in  behalf  of  the  in- 
fant or  an  incompetent  person,  or  pursuant  to  the  directions  contained  in  a  judg- 
ment rendered  against  him,  has  the  same  validity  and  effect,  as  if  executed  by  the 
person,  in  whose  behalf  it  was  executed,  and  as  if  the  infant  was  of  full  age,  or  the 
lunatic,  idiot,  or  habitual  drunkard  was  of  sound  mind  and  competent  to  manage  his 
or  her  affairs ;  and  a  release  of  an  inchoate  right  of  dower,  as  authorized  by  this 
title,  shall  have  the  same  effect  as  if  the  wife  had  joined  with  the  husband  in  a  deed 
or  conveyance  of  the  property  affected  thereby  and  had  duly  acknowledged  the  same 
in  the  manner  required  by  law  to  pass  the  estate  of  married  women. 

L.  1893,  ch.  639. 

It  is  requisite  that  the  special  guardian  of  an  infant  enter  into 
an  agreement  in  writing,  with  the  purchaser  of  real  estate,  stating 
the  terms  of  sale.  Matter  of  Hazard,  9  Paige,  365.  In  Agricul- 
tural Insurance  Company  v.  Bernard,  26  Hun,  302,  it  was  held 
that  a  mortgage  given  by  order  of  the  court  was  void,  because  no 
report  of  agreement  to  mortgage  was  made  by  the  court  before 
the  execution  of  the  mortgage,  citing  Stilhvell  v.  Szvarthout,  8r 
N.  Y.  \og,  2ind  Battell  y.  Torrey,  6^,  id.  294,  both  of  which  de- 
cisions should  be  examined  by  the  practitioner  in  this  connection, 
in  view  of  the  fact  that  the  case  first  cited  was  reversed,  96  N. 
Y.  525.  The  syllabus  on  reversal  states  the  decision  as  holding 
that  the  requirement  that,  in  case  of  .sale,  the  .sale  shall  be  reported 
to  the  court  on  oath  of  the  committee,  and  confirmed  by  the  court 
before  a  conveyance  is  executed,  does  not  apply  to  a  mortgage, 
but  the  opinion  scarcely  goes  to  that  point.  That  decision  holds, 
among  other  things,  that  the  filing  of  a  petition  which  shows  the 
valid  debt  of  a  lunatic  requiring  the  disposition  of  his  property  to 
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enable  his  committee  to  pay,  vests  the  court  with  jurisdiction  of 
the  subiect-niattcr  under  the  act,  and  such  jurisdiction  would  not 
be  divested  by  subsequent  irregularities  in  the  proceeding  unless 
they  were  taken  in  violation  of  some  express  provision  of  statute. 
It  is  also  held  a  failure  to  file  a  bond  is  not  a  jurisdictional  defect. 
In  Battcll  V.  Torrcy,  65  N.  Y.  294,  it  was  held  that  in  case  of  an 
infant  the  right  to  execute  a  mortgage  is  by  the  statute  regulating 
such  proceedings  made  to  depend  upon  a  confirmation  by  the  court 
of  the  agreement  reported,  and  it  was  held  necessary.  It  is  prob- 
able that  the  different  decisions  are  based  upon  a  difference  in  the 
statutes,  but  as  the  statute  now  says  as  to  the  bond  and  the 
agreement  that  they  must  be  made,  it  would  be  unsafe  to  omit 
either.  The  decisions  were  cited  under  the  Revised  Statutes. 
Other  owners  may  join  with  the  infant  in  the  contract.  O' Rcilly 
V.  King,  28  How.  408.  The  word  "  enter"  in  §  2356  of  the  Code, 
providing  that  a  special  guardian  must  enter  into  an  agreement  to 
sell,  subject  to  the  approval  of  the  court,  means  "  enter  into  a 
written  agreement ;  "  but  before  the  statute,  the  guardian  might 
make  a  profitable  verbal  contract  to  sell.  Hardicv.  Andrews^  13 
Civ.  Pro.  413. 

Report  of  Special  Guardian  of  Agreement  to  Sell. 

This  as^^reement  made  and  entered  into  this  i8th  day  of  July,  1887, 
by  and  between  Thomas  Snyder,  the  special  guardian  of  Cornelia 
DuBois,  an  idiot,  of  INIarbletown,  of  the  first  part  ;  and  (ieorge  T. 
Wood,  of  the  same  place,  of  the  second  part.  The  party  of  the  first 
part  to  sell  and  convey  to  the  party  of  the  second  part,  in  consider- 
ation of  the  sum  of  $600,  tlie  premises  described  in  tlie  petition  in 
this  proceeding-,  and  the  party  of  the  second  part  to  take  said 
])remises,  at  said  price,  as  soon  as  he  is  furnished  a  good  title  to  the 
whole  premises,  of  which  the  premises  in  question  is  an  undivided 
one-third.      Price  to  be  paid  when  deed  delivered. 

In  witness  whereof  the  parties  hereto  have  set  their  hand  and  seal, 
the  day  and  year  first  above  written.  THOMAS  SNYDER. 

In  presence  of  Special  Guardian  for  Cornf.lia  DuBois. 

R.   BERNARD.  GEORGE  T.  WOOD. 

Agreement  to  Sell. 

ULSTER  COUNTY  COURT. 

In  the  Matter  of  the  Petition  of  Cornelia  Du- 
Bois, an  Idiot,  for  leave  to  sell  real  estate. 


In  pursuance  of  an  order  of  this  court  made  in  the  above  matter  on 
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the  1 8th  day  of  July,  1887,  I.  the  subscriber,  the  special  g-uardian 
therein  named,  do  report,  that  I  have  entered  into  an  agreement 
(subject  to  the  approval  of  this  court),  for  the  sale  of  all  the  right, 
title,  and  interest  of  the  above-named  idiot,  in  and  to  the  premises 
mentioned  in  such  order  and  in  the  petition  in  this  matter,  with 
George  T.  Wood,  of  Marbletown,  said  county,  upon  the  following' 
terms  and  conditions  :  the  said  George  T.  Wood  to  pay  therefor  the 
sum  of  $600  cash,  on  obtaining-  a  good  title  to  the  whole  premises, 
of  which  this  is  the  undivided  one-third,  which  agreement  is  hereto 
attached. 

And  I  do  further  report,  that  the  terms  and  conditions  on  which  I 
have  made  such  agreement,  subject  to  the  approbation  of  this  court, 
are  the  best  terms  upon  which  I  could  sell  the  said  property,  and 
that,  in  my  opinion,  the  security  above  mentioned  will  be  ample 
security  for  the  payment  of  the  balance  of  the  purchase  money  not 
paid  down  and  the  interest  thereon. 

Dated  the  i8th  day  of  July,  1887.  THOMAS  SNYDER. 

County  of  Ulster,   ss.  : 

Thomas  Snyder,  the  special  guardian  above  named,  being  duly 
sworn,  says  he  has  heard  read  the  foregoing  report  by  him  subscribed, 
and  knows  the  contents  thereof,  and  that  the  same  is  true  to  his 
knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged  on 
information  and  belief,  and  that  as  to  those  matters  he  believes  it  to 
be  true. 

Subscribed  and  sworn  to  before  me,  }  THOMAS  SNYDER. 

this  1 8th  day  of  July,  1887.  j" 

V.    B.   VAN  WAGONEN, 

Notary  Public. 

Order  of  Confirmation ;  Sale  of  Idiot's  Real  Estate. 

At  a  term  of  the  Ulster  County  court,  held  at  the  judge's  chambers, 
in  the  city  of  Kingston,  on  the  i8th  day  of  July,  1887  : 

Present: — Hon.  William  S.  Kenyon,  County  Judge. 


In  the   Matter  of  the  Petition  of  Cornelia  Du- 
Bois,  an  Idiot,  for  leave  to  sell  real  estate. 


On  reading  and  filing  the  report  of  Thomas  Snyder,  the  special 
guardian  of  the  idiot  above  named,  made  in  pursuance  of  an  order 
of  this  court,  dated  the  i8th  day  of  July,  1887,  stating  that  in  pursu- 
ance of  such  order  he  had  entered  into  an  agreement,  subject  to 
the  approval  of  this  court,  with  George  T.  Wood,  of  Marbletown, 
said  county,  for  the  sale  of  all  the  right,  title,  and  interest  of  the  said 
idiot  in  and  to  the  real  estate  mentioned  in  said  order,  upon  certain 
terms  and  conditions  in  such  report  stated  :  Now,  on  motion  of 
William  T.  Holt,  attorney  for  said  petitioner,  it  is 

Ordered,  that  the  said  rep(^rt  and  the  agreement  therein  recited  be, 
and  the  same  are,  hereby  ratified  and  confirmed,  and  that  the  real 
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property  described  in  said   petition    be   sold   and   conveyed   by  said 
special  jjuardian. 

And  it  is  further  ordered:  that  the  said  special  guardian,  in  the 
name  of  and  for  the  said  idiot,  execute,  acknowledge,  and  deliver  to 
the  said  George  T.  Wood  a  good  and  suf^cicnt  deed  and  conveyance 
of  all  the  estate,  right,  title,  and  interest  of  the  said  idiot  in  and  to 
the  said  premises  aforesaid,  upon  his  complying  with  the  terms  and 
conditions  upon  which,  by  the  said  agreement,  the  deed  was  to  be 
delivered. 

And  it  is  further  ordered,  that  out  of  the  said  purchase  money  the 
said  special  guardian  pay  to  the  attorney  for  the  petitioner  the  sum 
of  $25  for  costs  of  this  proceeding,  and  that  he  pay  to  W.  S.  Freden- 
burgh,  the  referee  herein,  the  sum  of  $5,  and  that  he  retain  the  bal- 
ance of  said  purchase  money  as  the  committee  of  the  person  and 
estate  of  the  said  Cornelia  DuBois,  subject  to  the  direction  of  this 
court  on  giving  the  security  required  by  law. 

WM.   S.   KEN  YON, 

Ulster  Cuunly  Judge. 

Order  of  Confirmation  ;  Sale  of  Infant's  Real  Estate. 

At  a  term  of  the  Ulster  County  court,  held  at  the  judge's  chambers, 

in  the  city  of  Kingston,  on  the  [8th  of  May,  1885  : 
Present  : — Hon.  William  S.  Kenyon,  County  Judge. 


In  the  Matter  of  the  Petition  of  Claud  Snyder, 
an  Infant,  for  the  sale  of  lands. 


On  reading  and  hearing  the  report  of  Stephen  S.  Mowle,  the 
special  guardian  of  the  infant  above  named,  made  in  pursuance  of 
an  order  of  this  court,  dated  the  13th  day  of  May,  1885,  stating  that  in 
pursuance  of  such  order  he  had  entered  into  an  agreement,  subject 
to  the  approval  of  this  court,  with  the  Hudson  River  Cement 
Company,  of  the  town  of  Ulster,  Ulster  County,  N.  Y.,  for  the  sale 
of  all  the  right,  title,  and  interest  of  the  said  infant  in  and  to  the  real 
estate  mentioned  in  said  order,  upon  certain  terms  and  conditions  in 
such  report  stated  :  Now,  on  motion  of  V.  B.  Van  Wagonen, 
attorney  for  said  petitioner,  it  is 

Ordered,  that  the  said  report  and  the  agreement  therein  recited 
be,  and  the  same  are,  hereby  ratified  and  confirmed,  and  that  the 
real  property  described  in  said  petition  be  sold  and  conveyed  by 
said  special  guardian. 

And  it  is  further  ordered,  that  the  said  special  guardian,  in  the 
name  of  and  for  the  said  infant,  execute,  acknowledge,  and  deliver 
to  the  said  Hudson  River  Cement  Company  a  good  and  sufticient 
deed  and  conveyance  of  all  the  estate,  right,  title,  and  interest  of  the 
said  infant  in  and  to  the  said  premises  aforesaid,  upon  its  complying 
with  the  terms  and  conditions  upon  which,  by  the  said  agreement, 
the  deed  was  to  be  delivered. 

And  it  is  further  ordered,  that  out  of  the  said  purchase  money  the 
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said  special  guardian  pay  to  the  attorney  for  the  petitioner  the  sum 
of  $90,  including  $15,  the  fees  of  DeWitt  Roosa,  the  referee  herein, 
for  costs  of  this  proceeding,  and  that  he  pay  to  Mary  A.  Snyder,  as 
payment  of  the  present  value  of  her  doM^er  interest  in  said  premises, 
the  sum  of  $331.95. 

That  he  pay  to  said  Mary  A.  Snyder  the  present  value  of  her  life 
interest  in  said  premises,  as  mother  of  her  deceased  son,  $95.44. 

That  he  pay  the  debts  and  funeral  expenses  of  William  Snyder, 
deceased,  w^hich,  without  interest,  and  after  the  application  of  the 
personal  property  of  the  said  deceased,  amounts  to  $880.52,  accord- 
ing to  the  report  of  the  referee  herein. 

That  the  balance  remaining  after  the  said  payment  be  paid  in  court 
for  the  benefit  of  said  Claud  Snyder,  by  paying  the  same  to  thp 
treasurer  of  Ulster  County.  WM.    S.   KENYON, 

V.  B.  VAN  WAGONEN,  County  Judge  of  Ulster  County. 

Attorney  for  Petitioner. 

Guardian's  Deed. 

This  indenture,  made  the  15th  day  of  July,  in  the  year  of  our 
Lord  1887,  between  Cornelia  DuBois,  an  idiot,  by  Thomas  Snyder, 
her  special  guardian,  of  the  first  part,  and  George  T.  Wood,  of 
Marbletown,  Ulster  County,  New  York,  of  the  second  part,  wit- 
nesseth  : 

Whereas,  the  above-named  idiot,  by  Thomas  Snyder,  her  com- 
mittee, heretofore  presented  to  the  county  court  of  Ulster  County  a 
petition  praying  for  a  sale  of  the  right,  title,  and  interest  of  the  said 
idiot  in  the  premises  in  said  petition  mentioned  and  hereinafter  de- 
scribed. Upon  which  petition,  an  order  of  the  said  court  was  made 
at  a  term  thereof  held  at  judge's  chambers,  in  the  city  of  Kingston, 
county  of  Ulster,  bearing  date  the  i8th  day  of  June,  1887,  appoint- 
ing Thomas  Snyder,  above  named,  the  special  guardian  of  such  in- 
fant for  the  purposes  of  the  said  application,  and  directing  that  it  be 
referred  to  Walter  S.  Fredenburgh,  a  referee,  to  ascertain  the  truth 
of  the  facts  in  svich  petition  alleged  ;  and  thereupon,  after  the  said 
special  guardian  had  given  the  security  by  law  required,  and  the 
same  had  been  duly  approved  and  filed,  such  proceedings  were  after- 
ward had,  that  by  an  order  of  the  said  county  court,  made  at  a 
term  thereof  held  at  judge's  chambers,  in  the  county  of  Ulster,  bear- 
ing date  the  i8th  day  of  July,  in  the  year  1887,  it  was,  among  other 
things,  in  substance  ordered,  that  the  above-named  Thomas  Snyder, 
as  special  guardian  of  such  idiot,  be  authorized  to  contract  for  the 
sale  and  conveyance  of  the  right,  title,  and  interest  of  the  said  idiot 
in  such  real  estate,  for  a  sum  not  less  than  that  specified  in  the  ref- 
eree's report  in  said  order  mentioned  ;  and  that  such  sale,  with  the 
name  of  the  purchaser,  and  the  terms  thereof,  be  reported  to  the 
said  court  before  the  conveyance  of  such  premises  should  be  exe- 
cuted ;  and 

Whereas,  The  said  special  guardian,  upon  terms  and  in  the  man- 
ner authorized  by  the  said  last  mentioned  order,  contracted  for  the 
sale  of  the  said  premises  with  George  T.  Wood,  for  the  sum  of  |i,200, 
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thnt  being  the  highest  sum  offered  for  the  same  ;  and  thereupon  the 
said  guardian  made  his  report  on  oath  of  such  agreement  to  this 
court,  pursuant  to  the  requisitions  of  the  hist  recited  order,  upon 
which  an  order  was  made,  at  a  term  of  said  court,  held  at  the  judge's 
chambers,  in  the  county  of  Ulster,  bearing  date  the  i8th  day  of  July, 
1887,  confirming  such  report,  approving  and  confirming  such  sale, 
and  directing  the  same  to  be  carried  into  effect,  and  ordering  the 
said  guardian  to  execute,  acknowledge,  and  deliver  a  deed  of  said 
premises  to  the  said  party  of  the  second  part  on  his  complying  with 
the  terms  on  which  by  said  agreement  the  same  was  to  be  delivered  ; 
and 

Whereas,  The  said  party  of  the  second  part  has  complied  with  the 
said  terms  :  Now,  therefore,  this  indenture  witnesseth,  that  the  said 
party  of  the  first  part,  by  Thomas  Snyder,  her  special  guardian,  for 
and  in  consideration  of  $1,200,  to  him  in  hand  paid,  before  the  en- 
sealing and  delivery  of  these  presents,  has  bargained,  sold,  granted, 
released,  and  conveyed,  and  by  these  presents  does  bargain,  sell, 
grant,  release,  and  convey  unto  the  said  party  of  the  second  part, 
his  heirs  and  assigns  forever  (insert  description),  with  the  possession 
and  claim  of  the  party  of  the  first  part,  of,  in  and  to  the  same,  and 
every  part  and  parcel  thereof,  with  the  appurtenances,  to  have  and 
to  hold  the  same  unto  the  said  party  of  the  second  ]Kirt,  his  heirs 
and  assigns,  to  them  and  their  only  benefit  and  behoof  forever. 

In  witness  whereof,  the  said  party  of  the  first  part,  by  her  guar- 
dian aforesaid,  has  hereunto  set  her  hand  and  seal  the  day  and  year 
first  above  written.  CORNELIA  DU  BOIS,    Idiot, 

By  THOMAS  SNYDER, 

Her  Special  Guardian. 
State  of  New  York,  ] 

County  of  Ulster,     ( 

I  certify  that  on  the  24th  day  of  July,  1887,  before  me  appeared 
Thomas  Snyder,  to  me  personally  known  to  be  the  person  described 
in  and  who  executed  the  within  deed,  and  acknowledged  the  execu- 
tion thereof.  (Signature.) 

An  order  directing  the  sale  of  real  estate  of  infants,  though 
binding  on  them  so  as  to  protect  the  purchaser,  does  not  .settle 
the  rights  of  the  infants  among  themselves.  Davis  v.  DcFrccst,  3 
Sandf.  Ch.  456.  Where  an  order  appointing  a  special  guardian 
was  fraudulently  obtained,  it  and  all  subsequent  orders  and  pro- 
ceedings founded  thereon  were  set  aside,  annulled,  and  vacated, 
and  the  proceedings  declared  void.  Clark  w.  Undcrivood,  \J  Barb. 
202.  In  proceedings  for  sale  of  infants'  real  estate  under  the 
statute,  where  the  referee  reported  that  the  infant  owned  an  un- 
divided one-half  of  the  premises,  and  that  was  the  belief  of  parties 
during  the  proceedings,  and  a  sale  was  ordered,  made,  and  con- 
firmed, and  it  was  determined  on  ejectment  that  the  infant  owned 
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only  one-third  of  the  premises,  the  special  guardian  was  required 
to  refund  a  proper  proportion  of  the  purchase  money.  Matter  of 
Price,  6-j  N.  Y.  231,  affirming  6  Hun,  513.  In  Cole  v.  Gour/ay,  79 
N.  Y.  527,  the  effect  of  proceedings  of  this  character  are  discussed 
in  connection  with  an  action  of  ejectment  prosecuted  by  reason 
of  discovery  of  a  lost  will,  and  the  validity  of  the  proceedings  are 
passed  upon.  The  purchaser  under  such  proceedings  has  a  right 
to  a  determination  of  their  invalidity  in  case  of  a  statutory  omis- 
sion, and  the  proceedings  should  be  amended,  or  new  proceedings 
taken,  or  the  money  paid  should  be  refunded.  Matter  of  Valen- 
tine, 72  N.  Y.  184. 

ARTICLE  VII. 

Proceeds  of  Sale;  How  Distributed.     §§  2359,  2360,  2361, 
2362,  2363,  2364.    Rules  58,  59. 

§  2359.    [Am'd,  1892.]      Proceeds  of  sale  deemed,  real  property. 

A  sale  of  real  property,  or  of  an  interest  in  real  property,  of  an  infant  or  incom- 
petent person,  made  as  prescribed  in  this  title,  does  not  give  to  the  infant  or  incom- 
petent person,  any  other  or  greater  interest  in  the  proceeds  of  the  sale,  than  he  or 
she  had  in  the  property  or  interest  sold.  Those  proceeds  are  deemed  property  of 
the  same  nature,  as  the  estate  or  interest  sold,  until  the  infant  arrives  at  full  age,  or 
the  incompetency  is  removed.  If  the  infant  should  die  before  arriving  at  full  age, 
or  the  incompetent  person  should  die  before  the  incompetency  is  removed  not  leav- 
ing any  personal  property  or  not  leaving  sufficient  personal  property  to  pay  funeral 
expenses  and  expenses  that  may  be  necessary  or  necessarily  incurred,  then  in  either 
or  each  case  the  proceeds  are  to  be  deemed  personal  property  so  far  as  may  be  nec- 
essary to  pay  the  funeral  and  other  necessary  expenses.  The  proceeds  are  to  be 
paid  upon  order  of  the  surrogate's  court  or  court  having  jurisdiction  of  the  estate  of 
the  deceased,  to  an  administrator  appointed  by  the  surrogate  to  administer  upon 
decedent's  estate,  and  after  paying  all  funeral  expenses  and  expenses  of  administra- 
tion and  any  indebtedness,  the  remainder,  if  any  there  be,  shall,  upon  the  order  of 
the  surrogate,  be  paid  into  the  hands  of  the  trustee  who  held  the  same,  to  be  distrib- 
uted as  the  law  directs.  This  act  is  to  include  the  said  proceeds  of  any  infant  or 
incompetent  person  that  has  died  prior  to  this  amendment,  the  proceeds  now  re- 
maining in  the  hands  of  a  trustee. 

L.  1892,  ch.  523. 

§  2360.  Infant  deemed  a  ward  of  court. 

From  the  time  of  the  filing  of  a  petition,  by  or  in  behalf  of  an  infant,  praying  for 
an  order  directing  a  conveyance,  or  a  sale,  mortgage,  or  lease  of  his  real  property, 
or  of  an  interest  in  real  property,  the  infant  is  considered  a  ward  of  the  court,  with 
respect  to  that  real  property  or  interest,  and  the  income  and  proceeds  thereof. 

^  2361.   [Am'd,  1893.]    Disposition  of  proceeds;  accounting. 

The  court  must,  by  order,  direct  the  disposition  of  the  proceeds  of  such  a  sale, 
mortgage,  or  lease.  It  must  direct  the  investment  of  any  portion  thereof  belonging 
to  the  infant  or  incompetent  person,  which  is  not  needed  for  the  payment  of  debts, 
or  the  safekeeping,  or  the  immediate  maintenance  and  education  of  himself  or  his 
family,  or  for  the  preservation  or  improvement  of  his  real  property  or  his  interest  in 
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real  property.  It  must  require  a  report,  under  oath,  of  the  disposition  and  invest- 
ment thereof,  to  be  made  as  soon  as  practicable,  and  must  compel  periodical  ac- 
counts to  be  rendered  thereafter,  by  each  person,  who  is  mtrusted  with  the  proceeds, 
or  any  part  thereof.  Where  an  inchoate  right  of  dower  is  released  as  prescribed  in 
this  title,  the  court  shall  make  an  order  requiring  one-third  of  the  amount  realized 
on  the  sale  of  the  property  to  which  the  inchoate  right  of  dower  attached  to  be  in- 
vested by  the  special  guardian,  or  paid  into  the  court  to  be  held  for  the  benefit  of  the 
husband  during  his  life  and  upon  his  death  for  the  benefit  of  the  wife  during  her 
life,  or  the  court  may  direct  said  amount  to  be  paid  to  the  husband  upon  his  giving 
a  bond  in  the  penalty  of  at  least  double  the  amount  so  received  for  such  release,  with 
at  least  two  sureties,  who  shall  justify  in  double  the  amount  of  such  penalty,  condi- 
tioned for  the  repayment  as  the  court  shall  direct  by  his  executors  or  administrators 
of  such  amount  upon  the  death  of  the  husband. 

L.  1893,  ch.  639. 

§  2362.  Particular  estates;  when  included  in  sale. 

Where  the  real  property,  or  the  estate,  term,  or  other  interest  in  real  property, 
directed  to  be  sold,  is  subject,  absolutely  or  contingently,  to  a  right  of  dower,  or  an 
estate  for  life,  or  is  subject  to  an  estate  for  years,  in  the  whole  or  any  part  thereof, 
the  person,  having  the  prior  right  or  estate,  may  manifest  in  writing  his  consent, 
either  to  receive,  from  the  proceeds  of  the  sale,  a  gross  sum,  to  be  fixed  according  to 
the  principles  of  law  applicable  to  annuities,  in  satisfaction  of  his  right  or  estate  ;  or 
to  have  a  proportionate  share  of  the  proceeds  of  the  sale  invested,  and  the  interest 
thereof  paid  to  him,  from  the  time  of  the  investment,  or  of  the  commencement  of  his 
right  or  estate,  as  justice  requires,  until  the  determination  of  his  right  or  estate. 
Upon  filing  the  consent  with  the  clerk,  the  final  order  may,  in  the  discretion  of  the 
court,  direct  a  sale  of  the  entire  property,  to  which  the  right  or  estate  attaches.  In 
such  a  case,  the  court  must,  after  the  sale,  ascertain  the  value  of  the  right  or  interest 
of  the  person  so  consenting  ;  and  the  final  order  must  either  direct  the  payment 
from  the  proceeds  of  the  sale,  of  the  gross  sum  so  ascertained  as  the  value,  or  the 
investment  of  a  just  proportion  of  the  proceeds,  and  the  payment  to  him  of  the  in- 
terest thereof.  But  such  a  gross  sum  shall  not  be  paid,  nor  shall  such  an  investment, 
be  made,  until  an  effectual  release  of  the  right  or  estate  of  the  person  so  consenting, 
executed  to  the  satisfaction  of  the  court,  and  duly  acknowledged  or  proved,  and  cer- 
tified, in  like  manner  as  a  deed  to  be  recorded  in  the  county,  has  been  filed  with  the 

2  R.  S.  196,  §§  181,  182  (2  Edm.  204)  ;  L.  1864,  ch.  417  (6  Edm.  292,  293)  ;  L.  1874,  ch. 
446,  §§  13,  15,  16  (9  Edm.  932). 

§  2363.  Id. ;  when  belonging  to  infant,  etc. 

Where  the  interest  of  the  infant,  or  of  the  lunatic  or  other  incompetent  person, 
consists  of  a  right  of  dower,  or  an  estate  for  life,  or  for  years,  the  final  order  may 
authorize  the  special  guardian  or  committee  to  join,  with  the  person  or  persons  hold- 
ing the  reversionary  estate,  in  a  conveyaace  of  the  property  to  which  the  interest 
attliches,  so  as  to  release  the  right  of  dower,  or  fully  convey  the  particular  estate,  on 
receiving  from  the  proceeds  of  the  sale,  a  gross  sum,  in  satisfaction  of  that  interest, 
or  a  proportionate  part  of  the  proceeds,  to  be  invested  until  the  determination  of  the 
particular  estate  ;  and,  in  either  case,  to  be  ascertained  as  prescribed  in  the  last  sec- 
tion. Where  a  proportion  of  the  proceeds  is  so  received  by  the  guardian  or  com- 
mittee, for  investment,  the  final  order  must  provide  for  the  investment  thereof,  until 
the  determination  of  the  particular  estate  ;  and  then  for  the  payment  thereof  to  the 
person  entitled  thereto. 

§  2364.  Debts  of  infant,  etc.,  to  be  paid  equally. 

In  the  application  of  money,  arising  from  a  sale,  mortgage,  or  lease,  made  for  the 
purpose  of  paying  debts,  as  prescribed  in  this  title,  the  special  guardian  of  the  infant, 


DISPOSITION   OF    REAL   PROPERTY    OF   AN    INFANT,  ETC.    765 


Art.   7.     Proceeds  of  Sale  ;  How  Distributed. 


or  the  committee  of  the  property  of  the  iucompelent  person,  must  pay  all  debts,  in 
equal  proportion,  without  giving  a  preference  to  a  debt  louiRlcd  upon  a  specialty,  or 
upon  which  judgment  has  been  taken. 

2  R.  S.  54,  §  15  (2  Edm.  55)  ;  L.  1874,   ch.  446,  §  21  19  Edm.  933). 

Rule  58.  If  the  proceeds  of  the  sale  exceed  five  hundred  dollars,  and  the  guar- 
dian has  not  given  security,  by  mortgage  upon  real  estate,  he  shall  bring  the  proceeds 
into  court,  or  invest  the  same  under  the  direction  of  the  court,  for  the  use  of  the 
infant;  and  the  guardian  shall  only  be  entitled  to  receive  so  much  of  the  interest  or 
income  thereof,  from  time  to  time,  as  may  be  necessary  for  the  support  and  main- 
tenance of  the  infant,  without  the  order  of  the  court.  If  the  infant's  interest  in  the 
property  does  not  exceed  one  thousand  dollars,  the  whole  costs,  including  disburse- 
ments, shall  not  exceed  twenty-five  dollars,  and  referee's  fees  not  exceeding  ten  dollars. 
Where  several  infants  are  interested  in  the  same  premises,  as  tenants  in  common,  the 
application  in  behalf  of  all  shall  be  joined  in  the  same  petition,  although  they  may 
have  several  general  guardians;  and  there  shall  be  but  one  reference  to  ascertain  the 
propriety  of  a  sale  as  to  all,  and  but  one  bill  of  costs  shall  be  allowed. 

Rule  59.  No  moneys  arising  from  the  sale  of  the  real  estate  of  an  infant  shall  be 
paid  over  to  his  general  guardian,  except  so  much  thereof,  or  of  the  interest  or  income, 
from  time  to  time,  as  may  be  necessary  for  his  support  or  maintenance,  unless  such  guar- 
dian has  previously  given  sufficient  security  on  improved  and  unincumbered  real  estate, 
to  account  to  the  infant  for  the  same,  in  the  usual  form.  No  order  shall  be  made  for  the 
payment  of  any  such  moneys  to  any  person  claiming  the  same,  except  upon  petition 
accompanied  by  a  certified  copy  of  the  order,  in  pursuance  of  which  the  money  was 
brought  into  court,  together  with  a  statement  of  the  county  treasurer,  city  chamber- 
lain, or  other  depository  of  the  money,  showing  the  present  state  and  amount  of  the 
fund,  separating  the  principal  and  interest,  and  showing  the  amount  of  each  ;  and  the 
court  may  take  such  proof  of  the  truth  of  the  matters  stated  in  the  petition,  as  shall 
be  deemed  proper,  or  may  refer  the  same  to  a  suitable  referee  to  take  proof  and  report 
thereon. 

It  seems  that  the  Revised  Statutes  empowered  a  court  of 
equity  to  convert  a  lunatic's  property  from  realty  to  personalty 
and  vice  versa,  and  it  seeiTis  that  there  was  never  in  this  State 
any  statute  forbidding  or  limiting  the  use  or  conversion  of  a 
lunatic's  personalty.  The  provision  as  to  the  sale  of  lunatic  s 
realty,  §  2359,  binds  only  the  committee  and  not  the  court. 
Adams  v.  Smith,  20  Abb.  N.  C.  60.  If  the  interest  of  infants' 
real  estate  has  been  alienated  by  proceedings  under  this  title, 
the  proceeds  of  which  by  virtue  of  §  2359  are  still  deemed  real 
property,  the  court  has  power  to  follow  such  proceeds  in  the 
hands  of  a  depositor  in  trust  for  heirs.  Hentzv.  Philips,  23  Abb. 
N.  C.  15,  6  Supp.  19.  Section  2359,  providing  for  the  payment 
of  the  proceeds  of  the  real  property  of  an  infant  after  his  death 
to  an  administratrix,  does  not  apply  to  the  proceeds  of  an  infant's 
real  property  sold  under  a  judgment  of  partition.  This  section 
applies  only  to  a  case  where  property  is  sold  because  the  income 
is  not  sufficient  for  the  payment  of  the  infant's  debts   or  main- 
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tcnaiice.  Flynn  v.  Lynch,  23  Civ.  Pro.  369.  By  virtue  of  § 
2359  moneys  received  by  the  committee  of  a  lunatic  from  a  rail- 
road company  for  the  deed  of  an  casement  in  the  lunatic's  prop- 
erty retains  its  character  of  real  estate,  and  the  lunatic's  heirs 
are  entitled  thereto.  Ford  v.  Livingston,  140  N.  Y,  162,  55  St. 
Rep.  254.  Under  §  2359  the  proceeds  of  the  sale  of  a  lunatic's 
real  estate  retain  the  nature  of  real  estate  until  the  recovery  of 
the  insane  person,  and  consequently  if  the  lunatic  die,  it  passes 
to  his  heirs.  Walratk  v.  Abbott,  75  Hun,  445,  59  St.  Rep.  641, 
27  Supp.  529.  Where  it  was  objected  that  the  avails  of  the  prop- 
erty  of  a  lunatic  mortgaged  by  the  committee  upon  order  of  the 
court  must  be  disposed  of  pursuant  to  §  2361,  it  was  held,  in  a 
cause  of  action  for  money  loaned,  and  for  the  enforcement  of  a 
Hen  upon  these  avails,  that  the  judgment  of  the  court  in  the 
action  would  be  as  authoritative  as  an  order  under  §  2361,  and 
that  if  the  plaintiff's  views  were  sustained,  the  avails  of  the  mort- 
gage were  not  strictly  the  property  of  the  lunatic,  although  in 
the  hands  of  his  committee.  Parmcntcr  v.  Baker,  24  Abb.  N.  C. 
109,  8  Supp.  70.  A  committee  of  a  lunatic  has  no  power  to 
change  the  manner  of  payment  of  the  purchase  price  of  real 
estate  sold  for  a  lunatic,  except  upon  order  of  the  court.  Wal- 
rath  v.  Abbott,  75  Hun,  445,  59  St.  Rep.  641. 

The  doctrine  that  the  sale  of  an  infant's  real  estate  gives  him 
no  greater  interest  in  the  proceeds  than  he  had  in  the  property, 
is  a  general  principle  of  equity  jurisprudence,  and  will  be  enforced. 
If  the  infant  die  under  age,  the  proceeds  will  be  subject  to  the 
same  law  of  succession  as  the  property  which  produced  them. 
Szveczy  v.  Thayer,  i  Duer,  286.  Where  the  shares  of  several 
infants  were  determinable  fees,  with  executory  devises  to  the 
survivors,  and  the  whole  estate  in  the  land  was  sold,  it  was  held, 
on  the  death  of  one  of  the  infants,  by  which  the  devise  over  of 
her  share  would  have  taken  effect  if  the  land  had  not  been  con- 
verted, that  her  share  of  the  proceeds  must  be  paid  to  the  ex- 
ecutory devisees,  and  that  her  personal  representatives  had  no 
right  to  such  share.  Davison  v.  DeFreest,  3  Sandf.  Ch.  456.  The 
object  of  the  statute  was  to  preserve,  during  the  infant's  minority, 
the  character  of  the  property  in  reference  to  the  statutes  regulat- 
ing descents  and  distribution.  But  the  character  thus  impressed 
upon  the  proceeds  ceases  when  the  infant  arrives  at  his  majority 
and  obtains  possession  of  the  fund.     Forjnan  v.  Marsh,  11  N.  Y. 
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544.  Same  rule  is  held,  Matter  of  Finch,  Clarke's  Ch.  538.  This 
is  true  where  lands  have  been  partitioned.  Matter  of  Thomas,  I 
Hun,  473,  As  also  in  case  of  real  estate  of  a  lunatic.  Cutting 
V.  Lincoln,  9  Abb.  (N.  S.)  436. 

The  Supreme  Court,  like  the  Court  of  Chancery,  exercises 
general  supervision  and  control  over  the  estates  of  infants.  Le- 
Fever  V.  Laraway,  22  Barb.  167;  People  v.  Erbert,  17  Abb.  395. 
The  county  court,  in  exercising  the  power  conferred  on  it  by 
law,  to  order  the  sale  of  an  infant's  real  estate  within  the  county, 
has  the  same  general  powers  as  the  old  Court  of  Chancery,  and 
the  general  rules  of  equity  jurisprudence  are  applicable.  Brown 
v.  Snell,  57  N.  Y.  286.  It  is  said,  however,  in  Stiles  v.  Stiles,  I 
Lans.  90,  that  the  sale  of  infants'  real  estate  by  county  court 
does  not  constitute  them  wards  of  the  court. 

The  same  rule  as  held  in  Brown  v.  Snell,  supra,  is  held  in  Mat- 
ter of  Price,  6y  N.  Y.  231,  and  it  is  said  that  from  the  time  of  the 
application  the  infant  is  to  be  considered  the  ward  of  the  court 
so  far  as  relates  to  the  property  affected,  its  proceeds,  or  income. 
The  special  guardian  is  an  ofificer  of  the  court,  and  so  long  as  the 
proceeds  remain  in  his  hands,  and  until  the  infant  arrives  at 
majority  and  receives  it,  the  court  has  control  over  it  and  over 
the  proceeding.  It  may  correct  any  irregularities  or  errors  on 
the  part  of  its  officers  in  the  proceedings  so  as  to  protect  a  party 
likely  to  suffer  thereby.  See,  also.  Matter  of  Mathezos,  27  Hun 
254.  Where  a  special  guardian  took  a  mortgage  on  the  premises 
to  secure  a  part  of  the  purchase  money,  and  afterward  foreclosed 
the  mortgage,  bid  off  the  property,  and  took  a  deed  of  it  to  him- 
self personally,  it  was  held  that  he  took  title  as  trustee  for  his 
ward.  Dodge  V.  Thompson,  13  Week.  Dig.  104;  same  principle, 
Valentine  v.  Belden,  20  Hun,  537.  The  Supreme  Court  had 
jurisdiction  under  Revised  Statutes  to  compel  a  guardian,  who' 
was  appointed  by  the  county  court  to  sell  real  estate,  to  pay 
over  money  in  discharge  of  his  trust.  Spelinan  v.  Terry,  74  N. 
Y.  448,  affirming  8  Hun,  205. 

When  the  income  of  an  infant  is  insufficient  for  its  support,  the 
court  will  sanction  application  of  principal  if  the  proceedings  seem 
to  be  wise  and  for  the  infant's  welfare.  Matter  of  Bostivick,  4 
Johns.  Ch.  160;  Voessing  V.  Voessing,  4  Redf.  360.  A  special 
guardian  is  not  prohibited  from  taking  securities  in  his  own  name, 
but  if  the  fund  is  to  be  invested  until  the  majority  of  the  infantSj, 
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he  cannot  receive  the  principal  meanwhile  without  the  order  of  the 
court,  nor  can  he  receive  the  interest,  except  so  much  as  may  be 
necessary  for  the  infant's  support,  etc.  SivartJiout  v.  Oaks,  52 
Barb.  622.  Where  a  special  guardian  applied  the  proceeds  of  real 
estate  of  his  ward  to  payment  of  debts  of  the  father  of  the  ward,  of 
whom  the  j^uiardian  was  the  administrator,  and  from  whom  the 
land  came  to  the  infant,  the  act  was  held  to  be  unwarranted  in  the 
absence  of  authority  from  the  court.     Hunt  v.  //'//;//.  58  N.  Y.  666. 

Precedent  for  Certificate  of  Officer  of  Court  to  be  Attached  to 

Petition. 

ULSTER  COUNTY  COURT. 
_■) 

In  the  Matter  of  the  Petition  of  William  N. 
Schwab,  an  Infant,  for  leave  to  sell  real 
estate. 


I  hereby  certify  that  there  is  now  on  deposit  in  this  office,  to  the 
credit  of  William  N.  Schwab,  in  the  above  matter,  the  sum  of  $457, 
and  that  if  the  amount  is  allowed  to  remain  in  this  office  until  after 
January  i,  1884,  it  will  be  entitled  to  interest  from  July  i,  1883,  at 
the  rate  of  three  ]:>er  cent,  per  annum. 

December  27,  1883.  JOHN  DERRENBACHER, 

County  Treasurer  0/  Ulster  County. 

Precedent  for  Petition  to  Draw  Money  out  of  Court. 

ULSTER  COUNTY  COURT. 


In  the  Matter  of  the  Application  of  William 
N.  Schwab,  an  Infant,  for  leave  to  draw 
money  out  of  court. 

To  the  County  Court  of  Ulster  County  : 

The  petition  of  George  N.  Schwab,  by  Gertrude  Schwab,  the 
mother  and  general  guardian  of  said  infant,  and  the  said  Gertrude 
Schwab,  iu  her  own  behalf,  respectfully  shows  to  this  court  : 

That  said  petitioners  are  resident  of  the  city  of  Kingston,  said 
county.  That  the  said  William  N.  Schwab  became  of  the  age  of 
eighteen  years  on  the  22d  day  of  March,  1882.  That  the  said  Ger- 
trude Schwab  has  been,  by  the  surrogate  of  Ulster  County,  duly  ap- 
pointed the  general  guardian  of  the  person  and  estate  of  said  Wil- 
liam N.  Schwab. 

That  on  or  about  the  22d  day  of  April,  1882,  in  proceedings  in  this 
court  entitled  "In  the  Matter  of  the  Petition  of  William  N.  Scliwab, 
an  Infant,  for  leave  to  sell  real  estate,"  an  order  was  granted  direct- 
ing a  sale  of  the  interest  of  the  said  infant  in  certain  real  property  on 
Union  Avenue  in  said  city,  and  directing  that  of  the  proceeds  of  the 
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sale  of  the  interest  of  said  infant  in  said  real  estate,  the  sum  of  $2,050 
be  paid  into  court  to  the  credit  of  said  infant,  and  interest  to  be  paid 
to  his  general  guardian  during  his  infancy,  and  the  principal  to  be 
paid  to  him  when  he  should  have  become  twenty-one  years  of  age. 
That  in  pursuance  of  such  order  said  sum  was  so  deposited  in  said 
court,  by  paying  the  same  to  the  county  treasury  of  said  county. 
That  some  of  said  money  has  since  been  drawn  out,  by  order  of  the 
court,  and  that  there  is  now  in  the  hands  of  said  treasurer,  to  the 
credit  of  William  N.  Schawab,  the  sum  of  $457,  and  interest,  as  will 
be  seen  by  the  certificate  of  said  treasurer,  which  is  hereto  annexed. 

That  of  said  money  paid  into  court,  there  has  been  drawn  out  the 
sum  of  $1,593,  ^i^d  expended  in  the  purchase  of  a  house  in  the  said 
city  of  Kingston,  the  title  to  which  is  in  the  said  William  N.  Schwab. 

That  the  petitioner,  Gertrude  Schwab,  expended  of  her  own 
money  in  the  repairs  of  said  house,  more  than  the  sum  of  $450,  and 
that  the  property  of  the  said  William  N.  Schwab  has  been  benefited 
by  such  expenditure  to  the  amount  of  more  than  $450.  That  such 
expenditure  was  made  at  the  request  of  the  said  William  N.  Schwab, 
and  for  his  benefit.  That  the  said  Gertrude  Schwab  has  need  of  the 
sum  of  $457,  and  prays  that  that  amount  of  the  money  she  has  ex- 
pended from  her  private  funds  in  the  improvement  of  the  real  estate 
of  the  said  William  be  repaid  to  her. 

These  petitioners,  therefore,  pray  for  an  order  of  this  court  direct- 
ing the  county  treasurer  of  Ulster  County  to  pay  the  funds  in  his 
hands  to  the  credit  of  the  said  William  N.  Schwab,  and  the  interest 
due  thereon,  when  the  same  may  be  drawn,  to  the  said  Gertrude 
Schwab,  or  to  her  attorney,  Ashley  W.  Cooper,  and  your  petitioners 
will  ever  pray. 

Dated  December  27.   1883.  WILLIAM  N.  SCHWAB, 

{Add  verification  as  to  pleading.)  GERTRUDE  SCHWAB. 

Precedent  for  Order  to  Draw  Money,  etc. 

At  a  term  of  the  county  court  of  Ulster  County,  held  at  the  cham- 
bers of  the  judge  thereof,  in  the  city  of  Kingston,  said  county, 
on  the  4th  day  of  August,  1884  : 

Present  : — Hon.  William  S.  Kenyon,  County  Judge  of  Ulster  County. 

In  the  Matter  of  the  Petition  of  William  N. 
Schwab,  an  Infant,  for  leave  to  draw  money 
out  of  court. 


On  reading  and  filing  the  petition  in  the  above  matter,  verified  this 
day  by  William  N.  Schwab  and  Gertrude  Schwab,  his  general  guar- 
dian, praying  that  money  now  on  deposit  in  court  to  the  credit  of  the 
said  William  N.  Schwab,  in  the  matter  of  the  petition  of  Julius  G. 
Schwab  and  William  N.  Schwab,  infants,  for  leave  to  sell  real  estate, 
be  paid  to  said  general  guardian  for  the  maintenance  and  support  of 
said  infant  : 

Now,  on  motion  of  Ashley  W.  Cooper,  the  attorney  of  said  peti- 
49 
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tioner,  on  proofs  of  the  facts  and  matters  stated  in  the  petition,  it  is 
hereby 

Ordered,  that  the  treasurer  of  Ulster  County  pay  the  balance  of  the 
money  on  deposit  to  the  credit  of  the  proceedings  herein  named  to 
sell  real  estate,  as  follows  : 

To  Ashley  W.  Cooper,  the  sum  of  $25,  as  his  costs  and  disburse- 
ments in  this  proceeding,  and  the  balance  thereof  to  Gertrude  Schwab, 
as  such  general  guardian,  to  be  applied  to  the  support  and  mainte- 
nance of  the  said  William  N.   Schwal). 

WILLIAM  S.   KEN  YON, 

County  Judge  0/  Ulster  County. 

It  was  held  in  Matter  of  Morrcll,  4  Paige,  44,  that  if  several 
infants  were  interested  in  several  parcels  of  land,  sold  at  different 
times,  an  allowance  might  be  made  for  the  extra  expense  beyond 
the  $25  fixed  by  the  rule.  In  Spcllman  v.  Teray,  74  N.  Y.  448, 
an  allowance  of  $60  as  referee's  fees  was  affirmed.  There  is  no 
statute  providing  for  commissions  to  be  paid  to  special  guardians 
in  such  proceedings,  nor  is  there  any  fixing  the  costs  and  expenses 
which  may  be  allowed  in  conducting  the  same,  and  no  provision 
is  made  for  attorney's  fees,  or  the  expenses  of  a  reference  ;  all  the 
costs  and  allowances  which  can  be  charged  on  the  fund  are  in  the 
discretion  of  the  court,  and  are  fixed  and  provided  in  the  standing 
rules.  Matter  of  Mathews,  27  Hun,  255.  The  filing  of  inven- 
tories and  accounts  by  the  special  guardians  will  be  specially  en- 
forced.    Matter  of  Seaman,  2  Paige,  409. 

After  the  sale  has  been  consummated  by  the  payment  of  the 
purchase  money  and  the  delivery  of  the  deed  to  the  purchaser, 
the  guardian  should  make  a  final  report  of  his  proceedings  to  the 
court,  stating  what  deduction  has  been  made  from  the  proceeds 
for  co.sts,  whether  an  effectual  release  of  the  widow's  dower  right 
has  been  obtained,  and  the  disposition  that  has  been  made  of  the 
balance  of  the  proceeds.  An  order  should  then  be  obtained  con- 
firming the  report,  and  the  sale  and  conveyance  and  disposition 
of  the  proceeds,  and  also  requiring  the  guardian  to  render  period- 
ical accounts.     Bennett  w.  Byrne,  2  Barb.  Ch.  217. 

Final  Report  of  Special  Guardian. 

ULSTER  COUNTY  COURT. 


In  the  Matter  of  the  Petition  of  Cornelia  Du- 
Bois,  an  Idiot,  for  leave  to  sell  real  estate. 


To  the  County  Court  of  the  County  of  Ulster: 

I,  Thomas  Snyder,  special  guardian  in  the  above  matter,  having. 
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by  an  order  of  this  court,  made  on  the  i8th  day  of  July,  1887,  been 
authorized  and  empowered  to  execute,  acknowledge,  and  deliver  to 
the  purchaser  of  the  interest  of  said  idiot  in  the  real  estate  mentioned 
and  described  in  the  petition  in  these  proceedings,  a  conveyance,  for 
a  sum  not  less  than  $3,600,  do  hereby  certify  and  report,  that  I  have 
executed  such  conveyance  as  in  and  by  said  order  directed,  and  that 
I  have  received  therefor  $3,600,  as  follows  :  Amount  paid  in  full  in 
cash.  That  out  of  said  sum  of  $3,600  I  have  paid  the  sum  of  $200 
for  the  costs  and  expenses  of  these  proceedings,  and  $200  to  John 
Churchwell  to  satisfy  his  interest  in  said  premises  ;  and  that  I  have 
taken  from  the  said  John  Curchwell  a  discharge  in  full  of  his  interest ; 
and  that  I  have  disposed  of  the  residue  of  said  sum  in  the  manner 
directed  by  this  court,  as  follows,  to  wit  :  (Here  insert  manner  of 
disposition  of  same.)  THOMAS  SNYDER. 

Dated  July  25, 1887.  '   Special  Guardian. 

County  of  Ulster,   ss.  : 

Thomas  Snyder,  the  special  guardian  above  named,  being  duly 
sworn,  says  he  has  heard  read  the  foregoing  report  by  him  subscribed, 
and  knows  the  contents  thereof,  and  that  the  same  is  true  to  his 
knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged  on 
information  and  belief,  and  that  as  to  those  matters  he  believes  it  to 
be  true.  THOMAS  SNYDER. 

Subscribed  and  sworn  to  before  me, 
this  25th  day  of  July,  1887. 

JOHN  HAMMOND, 

Notary  Public. 

Final  Order  Confirmation  Sale  Infant's  Real  Estate. 

At  a  term  of  the  Ulster  County  Court,  held  at  the  judge's  chambers, 
in  the  city  of  Kingston,  in  the  county  of  Ulster,  on  the  12  th  day  of 
August,  1887  : 

Present: — Hon.  William  S.  Kenyon,  County  Judge. 


In  the  Matter  of  the  Application    of   Cornelia 
DuBois,  for  leave  to  sell  real  estate. 


On  reading  and  filing  the  report  of  Thomas  Snyder,  special  guardian 
of  Cornelia  DuBois,  the  above-named  idiot,  bearing  date  the  25th 
day  of  July,  1887,  on  motion  of  V.  B.  Van  Wagonen,  attorney  for 
said  guardian,  it  is  ordered  that  the  said  report  be  and  the  same  hereby 
is,  in  all  things,  ratified  and  confirmed. 

WILLIAM  S.   KENYON, 

Ulster  County  Judge. 
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ARTICLE  I. 

Scope  and  Effect  of  the    Provisions  on  this  Subject. 

§  2386. 

§  2386.    Application  of  this  title. 

This  title  does  not  affect  any  right  of  action  in  affirmance,  disaffirmance,  or  for  the 
modification  of  a  submission,  made  either  as  prescribed  in   this  title  or  otherwise,  or 
772 
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upon  an  instrument  collateral  thereto,  or  upon  an  award  made  or  purporting  to  be 
made  in  pursuance  thereof.  And,  except  as  otherwise  expressly  prescribed  therein, 
this  title  does  not  affect  a  submission,  made  otherwise  than  as  prescribed  therem,  or 
any  proceedings  taken  pursuant  to  such  a  submission,  or  any  instrument  collateral 
thereto. 

Arbitration  existed  at  common  law  and  was  early  recognized  by 
the  statutes  of  this  State.  Under  the  Revised  Statutes  a  complete 
system  was  introduced  providing  for  the  conduct  of  arbitrations 
and  the  enforcement  of  awards  by  the  entry  of  judgment  thereon, 
saving  the  necessity  of  an  action  on  the  bond.  It  was  also  pro- 
vided that  appeals  might  be  taken  from  the  award,  and  the  manner 
of  vacating,  modifying,  and  correcting  them  was  prescribed.  The 
present  codification  has  made  but  slight  changes.  The  question 
as  to  how  far  the  statutes  have  affected  the  common-law  right  to 
submit  to  arbitration  is  discussed.  Cutter  v.  Cutter,  48  N.  Y. 
Super.  470.  The  weight  of  authority  seems  to  be  in  favor  of  the 
proposition  that  the  common-law  right  exists  to  submit  matters 
to  arbitration  by  parol.  That  other  arbitrations  are  controlled 
by  the  statute,  at  least  in  part.  Wells  v.  Lain,  15  Wend.  99; 
Diedrickv.  Richley,  2  Hill,  273;  Cope  v.  Gilbert,  4  Denio,  347; 
Bloomer  V.  Sherman,  5  Paige,  575;  Ross  v.  Luther,  4  Cow.  159. 
But  all  the  provisions  of  the  statute  apply  only  to  those  cases 
where  the  submission  is  in  writing  and  authorizes  a  judgment  to 
be  entered  on  the  award.  French  v.  Neiv,  20  Barb.  482.  Where 
the  submission  is  by  parol,  the  statute  has  no  application.  Cope 
v.  Gilbert,  4  Denio,  348 ;  Valentine  v.  Valentine,  2  Barb.  Ch.  430. 
A  parol  agreement  to  submit  matters  which  cannot  be  deter- 
mined by  a  parol  arbitration  is  void.  FreneJi  v.  Neiv,  2  Abb.  Ct. 
App.  209  ;  S.  C.  28  N.  Y.  147.  Arbitration  relates  only  to  the 
submission  of  matters  for  final  determination,  not  to  the  decision 
of  a  collateral  fact.  Elmendorfv.  LLarris,  5  Wend.  516  ;  Garrv. 
Gomez,  9  id.  649.  In  Elmendorf  v.  Harris,  arbitration  is  defined 
as  "  a  submission  by  parties  of  matters  in  controversy  to  the 
judgment  of  two  or  more  individuals  who  are  substituted  in  place 
of  a  judicatory  established  by  law,  and  who  are  to  decide  the 
controversy.  It  is  called  a  domestic  tribunal,  and  the  arbitrators 
judges  of  the  parties  choosing."  The  act  by  which  parties  sub- 
mit their  grievances  to  the  tribunal  is  called  a  "submission,"  the 
persons  selected  as  judges  are  termed  "  arbitrators,"  and  their 
decision  is  an  "  award." 

Common-law  arbitrations  are  preserved   and  the   common-law 
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principles  and  rules  governing  the  same  are  preserved  by  §  2386. 
N.  Y.  L.  &  W.  IV.  Co.  V.  Schneider,  1 19  N.  Y.  478  ;  see,  however, 
Lorenzo  V.  Decry,  26  Hun,  447,  cited  in  Van  Beiiren  v.  Wother- 
spoon,  12  App.  Div.  427. 

A  court  of  equity  will  not  compel  specific  performance  of  an 
agreement  to  arbitrate.  Sinclair  v.  Tabnadgc,  35  Barb.  602 ; 
Dunnell  V.  Keteltas,  16  Abb.  205  ;  S.  C.  affirmed,  26  How.  599; 
Hurst  V.  LitcJifield,  39  N.  Y.  377.  And  a  statute  making  arbitra- 
tion compulsory  is  held  unconstitutional,  as  depriving  a  party  of 
trial  by  jury.  People  v.  Haius,  37  Barb.  440.  In  President,  etc., 
of  the  Delaware  &  Hudson  Canal  Company  v.  Pennsylvania  Coal 
Company,  50  N.  Y.  250,  the  authorities  upon  the  binding  force  of 
agreements  to  arbitrate  are  collated  and  discussed,  and  it  is  said 
that  there  are  two  classes  of  cases  ;  in  one  class  of  cases  the  par- 
ties undertake,  by  an  independent  agreement,  to  provide  for  the 
settlement  of  all  disputes  by  arbitration,  to  the  exclusion  of  the 
courts  ;  such  an  agreement  is  no  bar  to  an  action,  the  agreement 
only  entitling  the  party  to  damages.  In  the  other  class  of 
cases  the  agreement  which  creates  the  liability  qualifies  the  right 
by  providing  that  before  the  right  of  action  accrues,  damages 
shall  be  determined,  or  amounts  and  values  ascertained,  and  this 
is  made  a  condition  precedent ;  this  condition  is  lawful  and  the 
courts  will  give  full  effect  to  it.  It  is  further  held  that  the  rule 
that  an  agreement  to  arbitrate  is  not  sufficient  to  oust  a  court  at 
law  or  equity  of  jurisdiction,  is  a  departure  from  the  general  prin- 
ciple that  effect  should  be  given  to  contracts  when  lawful  in 
themselves  according  to  their  terms  and  the  intent  of  the  parties, 
and  it  will  not  be  extended  or  applied  to  new  cases  not  coming 
within  the  letter  or  spirit  of  the  decisions  already  made.  A  large 
number  of  cases  will  be  found  to  be  cited  and  commented  upon, 
and  the  conclusions  arrived  at  are  reached  after  thorough 
investigation.  It  seems  that  although  the  submission  to  arbi- 
trate is  in  writing,  if  it  be  not  acknowledged  and  proved  or  cer- 
tified as  required  by  §  2366,  it  is  not  a  statutory  arbitration  and 
is  not  governed  by  the  provisions  of  this  title.  Van  Beuren  v^ 
Wothcrspoon,  12  App.  Div.  427.  It  seems  that  an  arbitration 
which  does  not  comply  with  the  requirements  of  this  title,  and 
where  the  method  of  procedure  is  informal  and  the  award  which 
follows  was  never  .confirmed,  and  where  no  judgment  was  entered 
thereon,  that  the  submission  nevertheless  is  good  at  common  law, 
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and  the  award  as  between  the  parties  possesses  the  same  force 
and  effect  as  a  final  judgment  in  regard  to  all  matters  within  the 
scope  of  the  submission.  Burhans  v.  Union  Free  School Districty 
24  App.  Div.  432,  citing  Coleman  v.  Wade,  6  N.  Y.  44  ;  N.  V.  L. 
&  W.  W.  Co.  V.  Schneider,  119  N.  Y.  475. 

As  soon  as  arbitrators  appointed  under  this  title  have  made  and 
delivered  their  award  they  heco\r\Q  fn7tctns  officio  and  their  power 
is  at  an  end.  After  having  fully  exercised  their  judgment  upon 
the  facts  and  reached  a  conclusion  which  they  have  incorporated 
into  an  award,  they  are  not  at  liberty  at  another  and  subsequent 
time  to  exercise  a  fresh  judgment  on  the  case  and  alter  their 
award  ;  and  this,  although  the  award  was  not  acknowledged  or 
proved  as  required  by  §  2372,  Flannery  v.  SaJiagian,  134  N.  Y. 
87  ;  Herbst  v.  Hagenaers,  I'^y  N.  Y.  292.  Where  a  contractor 
furnishing  material  and  doing  work  upon  buildings  agrees  to  sub- 
mit matters  in  dispute  with  the  owner  to  an  arbitration,  such  sub- 
mission and  arbitration  is  a  waiver  by  the  contractor  of  his  right 
to  file  a  mechanic's  lien  for  money  due  under  the  contract.  N.  Y. 
Ltunber  Co.  v.  Schneider,  15  Civ.  Pro.  35.  There  is  a  difference 
between  common-law  arbitrations  and  arbitrations  under  this  title 
of  the  Code,  and  in  common-law  arbitrations  certain  requirements 
of  the  statutory  arbitration  do  not  apply, — for  instance  the  re- 
quirements of  §  2372  in  reference  to  the  filing  or  delivery  of  the 
award.  N.  V.  Lumber  Co.  v.  Schieider,  15  Civ.  Pro.  34.  As  to 
when  submission  to  arbitration,  although  in  writing,  is  not  gov- 
erned by  this  title,  see  Van  Beuren  v.  Wother spoon,  12  App.  Div. 
427.  If  the  arbitration  is  a  common-law  arbitration  the  court 
cannot  set  aside  an  award  therein  authorized  otherwise  than  by 
action.  In  common-law  arbitrations  the  provisions  of  the  Code 
(§  2374)  as  to  motions  in  respect  to  the  award  do  not  apply,  and 
if  any  injustice  has  been  suffered  upon  the  part  of  the  moving 
party,  such  injustice  must  be  redressed  by  action.  In  re  Dicarlo, 
13  Supp.  83. 

ARTICLE    II. 

What  Controversies  Can  be  Submitted  to  Arbitration 
AND  IN  What  Manner.    §§  2365,  2366,  2367. 

£uB.  I.  Who  may  arbitrate  and  what  subject-matter.    §§  2365,  2366. 

2.  The  submission. 

3.  The  arbitrators.    §  2367. 

4.  Effect  of  agreement  to  arbitrate. 
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Art.   2.     What  Controversies  Can  be  Submitted  to  Arbitration. 

Sub.    I.    Who  May  Arbitrate  and  What  Sibject-Matter. 
§§   2365,   2366. 

§  2365.  When  submission  to  arbitration  cannot  be  made. 

A  submission  of  a  controversy  to  arbitration  cannot  be  made,  either  as  prescribed 
in  this  title  or  otherwise,  in  either  of  the  following  cases  : 

1.  Where  one  of  the  parties  to  the  controversy  is  an  infant,  or  a  person  incompetent 
to  manage  his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness. 

2.  Where  the  controversy  arises  respecting  a  claim  to  an  estate  in  real  property  in 
fee  or  for  life. 

But  where  a  person,  capable  of  entering  into  a  submission,  has  knowingly  entered 
into  the  same  with  a  person  incapable  of  so  doing,  as  prescribed  in  subdivision  first  of 
this  section,  the  objection  on  the  ground  of  incapacity  can  be  taken  only  in  behalf  of 
the  person  so  incapacitated.  And  the  second  subdivision  of  this  section  does  not 
prevent  the  submission  of  a  claim  to  an  estate  for  years,  or  other  interest  for  a  term 
of  years,  or  for  one  year  or  less,  in  real  property  ;  or  of  a  controversy  respecting  the 
partition  of  real  property  between  joint  tenants  or  tenants  in  common  ;  or  of  a  con- 
troversy respecting  the  boundaries  of  lands,  or  the  admeasurement  of  do.ver. 

2  R.  S.  641,  §§  I  and  2  (2  Edm.  560). 

§  2366.  "What  controversies  may  be  submitted,  and  how. 

Except  as  otherwise  prescribed  in  the  last  section,  two  or  more  persons  may,  by 
an  instrument  in  writing,  duly  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded,  submit  to  the  arbitration  of  one  or  more  arbitrators,  any 
controversy,  existing  between  them  at  the  time  of  the  submission,  which  might  be 
the  subject  of  an  action.  They  may,  in  the  submission,  agree  that  a  judgment  of  a 
court  of  record,  specified  in  the  instrument,  shall  be  rendered  upon  the  award,  made 
pursuant  to  the  submission.  If  the  Supreme  Court  is  thus  specified,  the  submission 
may  also  specify  the  county  in  which  the  judgment  shall  be  entered.  If  it  does  not 
the  judgment  may  be  entered  in  any  county. 

The  general  principle  is  that  where  there  is  power  to  contract 
with  a  liability  to  pay,  there  is  power  to  arbitrate.  This  includes 
a  married  woman,  a  corporation,  and  a  guardian  on  behalf  of  a 
ward.  Wccdv.  Ellis,  3  Caines,  253  ;  Brady  v.  Mayor  of  Brooklyn, 
I  Barb.  584  ;  Pahner  v.  Davis,  28  N.  Y.  242.  Sec  Jones  v.  PJiocnix 
Batik,  4  Seld.  228.  In  order  to  make  the  decisions  of  a  majority 
of  the  arbitrators  binding  upon  a  question  submitted  to  them  un- 
der §  2366,  the  submission  must  be  in  writing,  acknowledged, 
proved,  or  certified  as  a  deed  is  required  to  be  for  the  purpose  of 
being  recorded  ;  upon  any  other  submission  the  whole  number  of 
arbitrators  must  agree  according  to  the  common-law  rule  ;  the  sec- 
tion, however,  only  applies  to  submissions  made  under  this  title. 
Lorenzo  v.  Deery,  26  Hun,  447.  A  liberal  construction  will  be 
given  to  the  submission  and  award  of  arbitrators,  so  as  to  uphold 
the  award  when  not  attacked  for  corruption  or  misconduct  of  the 
arbitrators.  Curtis  v.  Cokey,  68  N.  Y.  300.  An  agent  entering 
into  a  submission  in  his  own  name  is  personally  bound  by  the 
award.     Smith  v.    Van  O strand,  5  Hill,  489.     But  the  principal 
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may  ratify  the  act  of  his  agent,  and  thus  become  bound  by  the 
award.     Lowenstem  v.  Mcintosh,  37  Barb.  251  ;  SmitJi  v.  Stvccney, 
35  N.  Y.  291.     Where  a  submission  is  made  by  an  attorney,  if  the 
parties  appear  and  proceed  before  the  arbitrators,  they  cannot 
object  that  the  submission  was  unauthorized.     Dicdrick  v.  Richley, 
2  Hill,  271  ;  Hays  v.  Hays,  23  Wend.  363  ;  see  Tillon  v.  U.  S.  L. 
Ins.  Co.,  8  Daly,  84.     But   in  McPherson  v.  Cox,  86  N.  Y.  472,  the 
rule  was  held,  Danforth,  J.,  writing  the  opinion,  and  all  concur- 
ring, except   Earl,  J.,  not  voting,  that  an  attorney  at  law  cannot 
bind  his  client  by  a  submission  to  arbitration,  and  that  an  agent 
would  not  have  this  power,   unless  especially  authorized  by  his 
principal.     A  board  of  supervisors  may  submit  a  claim  to  arbitra- 
tion.    People  w.  Supervisors,  24  Hun,  413.     And  the  assent  of  a 
corporation  to  arbitration  may  be  assumed  from  circumstances,  as 
that  all  the  trustees  attended  before  the  arbitrators.     Isaacs  v. 
Beth  Hamedr ash  Society,  i  Hilt.  469  ;  appeal  dismissed,  19  N.  Y. 
584.     Executors  and  administrators  have  the  right  to  submit  to 
arbitrators  disputed  claims  or  demands  against  the  estate  they 
represent  ;  they  come  within  the  statute.     Riisscllv.  Lane,  i  Barb. 
519  ;    Wood  V.  Tiinnicliff,  74  N.  Y.  38.     Partners  who  sign,  or  as- 
sent, are  bound  ;  those  who  do  not  sign  are  not  bound.    McBride 
V.  Hagan,  i  Wend.  326;  Harrington  v.    Highavi,    15    Barb.    524; 
Harrington  v.  Higham,  13  id.  660.     The  fact  that  a  party  is  under 
arrest  at  time  of  submission  is  not  such  duress   as  to  avoid  his 
agreement  to  arbitrate.     Shcpard  v.   Watrous,  3  Caines,    166. 

The  statute  is  not  intended  to  authorize  the  submission  of 
matters  arising  after  the  agreement.  Matter  of  Vanderveer,  4 
Denio,  249.  The  provision  forbidding  the  submissions  of  claims 
in  fee  or  for  life  to  real  estate  forbids  only  the  submission  of  con- 
troversies relating  to  the  legal  title  in  lands  ;  a  claim  to  an  equi- 
table estate  in  lands  may  be  submitted.  Olcott  v.  Wood,  14  N.  Y. 
32,  affirming  15  Barb.  644.  But  a  submission  to  arbitration  of  a 
claim  to  freehold  estate  is  absolutely  void  and  incapable  of  rati- 
fication. IVi/es  V.  Peck,  26  N.  Y.  42.  A  question  of  boundary 
maybe  submitted  or  a  claim  for  a  term  of  years.  Cox  v./agger^ 
2  Cow.  638  ;  Robertson  v.  McNeil,  12  Wend.  578  ;  Sloat  v.  Wood- 
ivard,  5  Hun,  340,  affirmed,  71  N.  Y.  590.  Disputes  between 
partners  relative  to  the  partnership  property  or  business  may  be 
submitted.  Backer  v.  Fobes,  20  N.  Y.  204.  An  agreement  by 
which  the  members   of  an  association  agree  to   confer  judicial 
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powers  on  a  body  of  men  as  to  all  controversies  which  may  arise 
is  void,  and  the  courts  will  not  aid  in  enforcing  the  judgment  of 
a  tribunal  sought  to  be  created  by  private  compact,  except  in 
case  of  submission  of  specific  matters  in  controversy.  Austin  v. 
Searing,  \6  N.  Y.  112  ;  see  50  id.  250,  supra.  The  question  as  to 
whether  or  not  real  estate  belonging  to  a  religious  corporation 
shall  be  sold  cannot  be  submitted  to  arbitration,  and  it  is  held  by 
the  same  authority  that  the  questions  as  to  who  are  the  legally 
elected  trustees  of  a  corporation  cannot  be  so  submitted.  Wyatt 
V.  Benson,  23  l^arb.  327.  A  cause  of  action  to  set  aside  a  convey- 
ance and  establish  a  lien  on  the  land  cannot  be  submitted  to  ar- 
bitration, it  involves  an  estate  in  fee.  Keep  v.  Keep,  17  Hun,  152. 
A  submission  of  the  question  as  to  how  much  should  be  paid  for 
the  use  of  land  for  a  highway  was  held  valid.  Mitchell  v.  Biish^ 
7  Cow.  185.  A  submission  to  arbitration  of  a  dispute  as  to  the 
line  between  two  lots  of  land  may  be  made  by  parol.  Ryder  v. 
Dodge,  14  Week.  Dig.  84. 

Sub.    2.   The  Submission. 

At  common  law  the  submission  might  be  by  parol.  Valentine 
V.  Valentine,  2  Barb.  Ch.  430;  Diedrick  v.  RicJiley,  2  Hill,  271, 
and  cases  supra.  But  an  executory  agreement  under  seal  cannot 
be  discharged  by  a  parol  arbitration.  French  v.  New,  28  N.  Y. 
147.  It  is  not  important  what  form  the  submission  takes.  It  is 
sufificient  if  it  clearly  shows  intent  to  arbitrate  and  abide  by  the 
award,  but  it  should  be  so  drawn  that  the  arbitrators  acquire 
jurisdiction.  The  powers  conferred  must  be  strictly  followed. 
Pratt  V.  Hackett,  6  Johns.  14;  McBride  v.  Hagan,  i  Wend.  326; 
Butler  V.  Mayor,  etc.,  7  Hill,  329;  Howard  v.  Sexton,  A^dovcvst. 
157.  It  may  be  by  mutual  bonds  so  drawn  as  to  show  the  inten- 
tion of  the  parties.  Isaacs  v.  Beth  Hamedrash  Society,  i  Hilt. 
469;  Brady  v.  Mayor  of  Brooklyn,  i  Barb.  584.  It  is  not  neces- 
sary that  there  should  be  an  express  agreement  to  abide  by  the 
award,  the  submission  implies  such  an  agreement.  Valentine  v. 
Valentine,  2  Barb.  Ch.  430 ;  Efner  v.  Shaw,  2  Wend.  567.  It 
was  held,  in  French  v.  Neiv,  20  Barb.  486,  that  where  a  submission 
was  made  omitting  to  authorize  judgment  to  be  entered  on  the 
award,  that  it  was  not  a  submission  under  the  statute  ;  this  case 
was  reversed,  28  N.  Y.  147  ;  and  Howard  \.  Sexton,  \  Comst.  157, 
expressly  holds  a  submission  valid  notwithstanding  that  it  does  not 
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contain  an  agreement  that  a  judgment  of  a  court  of  record  may 
be  entered  on  the  award.  If  the  submission  is  under  the  statute, 
if  the  parties  intend  to  authorize  the  arbitrators  to  award  the  cost 
and  expenses  of  the  arbitration,  the  submission  should  contain 
such  authority  in  express  terms.  Matter  of  Vajidcrvccr,  4  Dcnio, 
249;  People  V.  Nezvcll,  13  Barb.  86,  reversed,  3  Seld.  i.  But  if  the 
subject  of  the  award  is  a  pending  action,  they  may  determine  as 
to  the  costs  of  that  suit,  and  also  may  award  as  to  fees  and  ex- 
penses of  arbitrators.  Matter  of  Vanderveer,  4  Denio,  249. 
Where  the  submission  is  of  all  demands  it  includes  all  actions  re- 
lating and  demands  which  were  in  existence  at  the  time  of  the 
submission.  Sclleekv.  Adams,  15  Johns.  197;  Fiedler  v.  Cooper, 
19  Wend.  285  ;  Oiven  v.  Boeruin,  23  Barb.  187;  Byers  v.  Van 
Deuseity  5  Wend.  268;  Wheeler  v.  Van  Hoiiten,  12  Johns.  311. 
Parol  evidence  is  not  admissible  to  show  that  any  matter  was  not 
intended  to  be  submitted.  De  Long  v.  Stanton,  9  Johns.  38  ; 
Efner  v.  Shaw,  2  Wend.  567.  Where  the  submission  was  by  two 
parties  on  one  side,  and  one  on  the  other,  it  was  held  it  included 
not  only  the  joint  demands  of  the  two,  but  their  individual  de- 
mands against  the  other  party.  Fiedler  v.  Cooper,  19  Wend.  285. 
See  Dater  v.  Wellington,  i  Hill,  319.  A  submission  specifying 
particular  questions  and  adding  "  divers  and  other  matters,"  is 
deemed  equivalent  to  a  general  submission  of  all  questions. 
Miinrb  v.  Alaire,  2  Caines,  320.  Uncertainty  as  to  what  is  sub- 
mitted is  cured  by  reference  to  an  instrument  attached  to  the 
submission  and  referred  to  in  it.  Winship  v.Jezvett,  i  Barb.  Ch. 
173.  A  clause  submitting  "all  questions  between  the  parties 
connected  with  said  partnership  "  includes  everything  necessary 
to  a  settlement  of  its  affairs,  though  there  is  also  an  enumeration 
of  special  matters.  Loeke  M.Filey,  14  Hun,  139.  The  submission 
of  a  controversy  to  arbitration  is  not  an  action,  and  is  not  within 
the  scope  of  the  authority  of  an  attorney,  and  that  authority  must 
be  shown  in  order  to  bind  the  client  by  the  award  made.  Stiner- 
ville  &  Co.\.  White,  25    Misc.  314. 

Form  of  Submission. 


In  the  Matter  of  the  Arbitration  between  Alex- 
ander Palmer  and  John  Constable. 


Whereas,  Differences  do  now  and  for  a  long^  time  have  existed  be- 
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tvveen  Alexander  Palmer  and  John  Constable,  both  of  the  city  of 
Albany,  in  relation  to  tlivers  subjects  of  controversy  and  dispute,  and 
which  mij^ht  respectively  be  the  subjects  of  an  action  : 

Now,  therefore,  the  undersigned,  said  Alexander  Palmer  and  John 
Constable,  do  hereby  mutually  covenant  and  agree  to  and  with  each 
other  to  submit  all  and  all  manner  of  actions,  cause,  and  causes  of 
action,  suits,  controversies,  claims,  and  demands  whatsoever  now 
pending,  existing,  or  held  by  and  between  the  said  parties,  to  John 
V.  V.  Kenyon,  George  Keeler,  and  John  G.  Gray,  as  arbitrators,  who, 
or  any  two  of  them,  shall  arbitrate,  award,  order,  judge,  and  de- 
termine of  and  concerning  the  same. 

The  said  arbitrators  may  select  or  appoint  an  additional  arbitrator 
or  umpire,  by  appointment  in  writing.  And  we  do  mutually  cove- 
nant and  agree  to  and  with  each  other  that  the  said  award  to  be 
made  by  the  said  arbitrators,  or  any  two  of  them,  shall,  in  all  things, 
by  us  and  each  of  us,  be  well  and  faithfully  kept  and  observed  :  pro- 
vided, however,  that  the  said  award  shall  be  made  in  writing  under 
the  hands  of  the  said  arbitrators,  or  any  two  of  them,  and  duly  ac- 
knowledged or  proved  and  certified,  as  required  by  law,  and  filed  in 
the  county  clerk's  office  of  Albany  County,  or  delivered  to  the  said 
parties  in  difference,  or  either  of  them,  or  his  attorney,  on  the  12th 
day  of  December,  1886. 

And  we  further  agree  that  a  judgment  of  a  court  of  record,  to  wit, 
the  Supreme  Court  in  the  county  of  Albany,  shall  be  rendered  upon 
the  award  made  pursuant  to  this  submission,  as  provided  by  section 
2366  of  the  Code  of  Civil  Procedure. 

Witness  our  hands,  this  15th  day  of  November,  1886. 

(  Wilnessed  and  acknoivledged. )  (Signatures. ) 

Submission.     (134  N.  Y.  88.) 

Whereas,  Patrick  J.  Flannery,  of  the  city  of  Yonkers,  county  of 
Westchester,  and  State  of  New  York,  claims  that  Asian  Sahagian  is 
indebted  to  him  for  work,  labor,  and  services  performed  and  materials 
furnished  to  the  amount  and  in  the  manner  set  forth  in  the  annexed 
bill,  marked  "A";   and 

Whereas,  the  said  Asian  Sahagian  disputes  the  validity  of  said 
claim  and  alleges  that  he  has  sustained  damages  in  consequence  of 
the  negligence  and  unskilful  manner  in  which  the  said  work  was 
performed. 

Now,  therefore,  we,  Patrick  J.  Flannery  and  Asian  Sahagian,  afore- 
said, do  hereby  mutually  covenant  and  agree  to  and  with  each  other 
that  Evert  K.  Baldwin,  James  W.  Prendergast,  Frederick  Durand,  and 
John  C.  Campbell,  Jr.,  (and  in  case  they  cannot  agree  then  that  a 
fifth  man  to  be  named  by  the  said  [insert  names  of  arbitrators]  in 
writing)  shall  arbitrate,  award,  adjudge,  and  determine  of  and  con- 
cerning all  manner  of  claims,  damages,  and  controversies  whatso- 
ever arising  out  of  said  suit  or  now  pending,  existing  or  held  by  and 
between  us,  the  said  parties.  And  we  do  further  mutually  agree  to 
and  with  each  other  that  the  award  to  be  made  by  the  arbitrators 
shall  in  all  things  by  us  and  each  of  us,  and  by  our  respective  heirs. 
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executors,  administrators,  and  assigns,  be  well  and  faithfully  kept 
and  observed,  provided  that  said  award  be  made  in  writing  and 
sio-ned  by  the  said  arbitrators,  and  ready  to  be  delivered  to  the  said 
parties  in  difference,  or  such  of  them  as  shall  desire  the  same,  on  or 
before  the  4th  day  of  January  next  ensuing  the  date  hereof. 

And  it  is  further  mutually  agreed  by  and  between  the  parties  afore- 
said that  judgment  in  the  Supreme  Court  of  the  State  of  New  York 
shall  be  rendered  upon  the  award  to  be  made  pursuant  to  this  sub- 
mission. 

Witness  our  hands  and  seals  this  day  of  December,   1889. 

PATRICK  J.  FLANNERY. 

(Add  acknowledgment.)  ASLAN  SAHAGIAN. 

Precedent  for  Arbitration  Bond. 

Know  all  men  by  these  presents,  that  I,  Alexander  Palmer,  of  the 
town  of  Rosendale,  county  of  Ulster,  N.  Y.,  am  held  and  firmly 
bound  unto  John  Constable,  of  the  town  of  Wawarsing,  said  county, 
in  the  sum  of  $500,  lawful  money  of  the  United  States  of  America,  to 
be  paid  the  said  }ohn  Constable,  his  executors,  administrators,  or  as- 
signs, for  which  payment,  well  and  truly  to  be  made,  I  bind  myself, 
my  heirs,  executors,  and  administrators  tirmly  by  these  presents. 
Sealed  with  my  seal  and  dated  the  20th  day  of  November,  1886. 

The  condition  of  this  obligation  is  such,  that  if  the  above-bounden 
Alexander  Palmer  shall  well  and  truly  submit  to  the  decision  of  John 
V.  V.  Kenyon,  John  G.  Gray,  and  George  B.  Keeler,  named,  selected, 
and  chosen  arbitrators,  as  well  by  and  on  the  part  of  the  said  Alex- 
ander Palmer  as  of  the  said  John  Constable,  between  whom  the  con- 
troversy exists,  to  hear  all  the  proofs  and  allegations  of  the  parties 
of  and  concerning  any  and  all  matters  relating  thereto.  But  before 
proceeding  to  take  any  testimony  therein  the  said  arbitrators  shall  be 
sworn  "  faithfully  and  fairly  to  hear  and  examine  the  matters  in 
controversy  between  the  parties  to  these  presents,  and  to  make  a 
just  award  according  to  the  best  of  their  ability  and  understanding,'' 
so  as  the  award  of  the  said  arbitrators,  be  made  in  writing,  sub- 
scribed by  them,  or  any  two  of  them,  and  attested  by  a  subscribing 
witness,  ready  to  be  delivered  to  the  said  parties  on  or  before  the 
loth  day  of  March,  1887,  then  the  above  obligation  to  be  void. 

And  it  is  hereby  mutually  agreed  by  and  between  the  parties  to 
these  presents,  that  judgment  shall  be  entered  upon  the  award  which 
may  be  made  pursuant  to  the  submission,  in  the  Supreme  Court,  to 
the  end  that  all  matters  in  controversy  in  that  behalf  between  the 
said  parties  shall  be  finally  settled  and  concluded,  pursuant  to  the 
provisions  of  the  statute  for  determining  controversies  by  arbitration. 

{Add  acknoivkdgment,)  (Signatures.)     [l.  s.] 

Sub.  3.   The  Arbitrators.     §   2367. 

§  2367.  Appointment  of  additional  arbitrator,  or  umpire. 

Where  a  submission  is  made  as  prescribed  in  this  title,  an  additional  arbitrator  or 
an  umpire  cannot  be  selected  or  appointed,  unless  the  submission  expressly  so  pro- 
vides. Where  a  submission  made  either  as  prescribed  in  this  title  or  otherwise, 
provides  that  two  or  more  arbitrators,  therein  designated,  may  select  or  appoint  a 
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person  as  an  additional  arbitrator  or  as  an  umpire,  the  selection  or  appointment  must 
be  in  writing.  An  additional  arbitrator  or  umpire  must  sit  with  the  original  arbi- 
trators upon  the  hearing.  If  testimony  has  been  taken  before  his  selection  or  appoint- 
ment, the  matter  must  be  reheard,  unless  a  rehearing  is  waived  in  the  submission,  or 
by  the  subsequent  written  consent  of  the  parties,  or  their  attorneys. 

The  umpire  may  be  appointed  immediately  by  the  arbitra- 
tors without  waiting  until  the  disagreement  has  arisen  be- 
tween them.  Butler  v.  Mayor,  i  Hill,  489;  Mayor  v.  But- 
ler, I  Barb.  325  ;  Van  Cortlandt  v.  Under  hill,  17  Johns.  405  ; 
McKinstry  v.  Solomons,. 2  id.  56,  13  id.  26.  The  appointment 
should  be  in  writing.  lilniendorf  v.  Harris,  23  Wend.  628. 
In  case  the  additional  person  acts  with  the  arbitrators  to  hear 
and  determine  the  matters  in  controversy  (as  is  now  provided  by 
statute,  supra),  the  proceedings  are  henceforth  to  be  conducted 
the  same  in  all  respects  as  if  he  had  been  appointed  in  the  first 
instance  with  the  other  arbitrators.  Lyon  v.  Blossom,  4  Duer, 
318.  The  failure  of  the  umpire  to  take  the  oath  does  not  render 
the  award  void,  but  it  may  be  waived.  In  case  there  is  no  wa'iver 
the  Supreme  Court  may  set  aside  the  award  on  application,  and 
an  action  on  the  award  setting  up  the  irregularity  is  in  the  nature 
of  an  application  to  the  equitable  power  of  the  court  and  is  suf- 
ficient to  present  the  question.  Where,  by  the  terms  of  a  sub- 
mission, two  arbitrators  are  appointed,  with  authority,  in  case  of 
a  disagreement,  to  appoint  a  third,  the  decision  of  any  two  of 
them  to  be  final  in  case  of  such  disagreement  and  appointment, 
a  rehearing  is  necessary,  and  unless  this  right  is  expressly  and 
unequivocally  waived,  a  decision  and  award,  without  a  rehearing, 
upon  notice  to  the  losing  party  at  the  time  appointed  therefor, 
is  not  binding  and  cannot  be  enforced.  Day  v.  Hammond,  57 
N.  Y.  479,  and  cases  cited  under  §  2366.  In  Matter  of  Martin, 
I  How.  (N.  S.)  28,  it  is  held  that  an  agreement  in  writing  between 
the  parties  waiving  the  oath  of  arbitrators  and  of  the  umpire 
is  to  be  construed  with  the  submission,  and  to  supply  the  omis- 
sion from  the  submission  of  any  provision  for  the  appointment  of 
an  umpire ;  and  the  rule  in  Brozvn  v.  Lyddy,  1 1  Hun,  451,  that  a 
waiver  of  the  right  to  adduce  evidence  before  the  arbitrators  is  not 
a  waiver  of  the  right  to  do  so  before  the  umpire,  if  the  appoint- 
ment of  an  umpire  be  thought  necessary,  is  applied.  The  um- 
pire, when  called  upon  to  act,  is  in  general  invested  with  the 
same  power  as  the  arbitrators  and  bound  by  the  same  rules  and 
has  to  perform  the  same  duties. 
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The  requirements  of  §  2367  that  the  additional  arbitrator  must 
sit  with  the  original  arbitrators,  and  that  if  testimony  has  been 
taken  before  his  selection,  the  matter  must  be  reheard  unless  such 
hearing  is  waived,  applies  only  to  arbitrators  under  the  statute 
and  not  to  common-law  arbitrators.  Thus  where  the  agreement 
was  that  a  matter  should  be  submitted  to  arbitrators  "  together 
with  a  third  person  to  be  appointed  by  them  if  necessary,"  and 
where  the  third  person  was  selected  by  the  arbitrators  under  the 
assumption  that  he  should  not  act  unless  they  should  disagree,  and 
the  additional  arbitrator  in  no  way  took  part  in  the  arbitration, 
it  was  held  that  he  was  only  an  umpire  and  that  the  arbitrators 
were  not  deprived  of  authority  to  act  without  him.  Enright  v. 
Montauk  Fire  Insurance  Co.,  15  Supp.  894,  40  St.  Rep.  642.  If  an 
agreement  for  arbitration  authorizes  the  selection  of  an  umpire 
upon  a  contingency,  but  the  method  by  which  he  is  to  be  chosen 
is  not  prescribed,  the  statute  should  be  followed  which  requires 
the  appointment  to  be  in  writing,  and  the  umpire  must  sit  with 
the  original  arbitrators  upon  the  hearing,  and  if  testimony  has  been 
taken  before  his  appointment  the  matter  must  be  reheard,  unless 
the  rehearing  is  waived.  As  to  the  time  when  the  umpire  must  be 
appointed,  there  is  no  statutory  provision  and  no  general  rule 
can  be  laid  down,  for  the  agreement  usually  controls  the  question. 
The  submission  provided  that  if  the  arbitrators  failed  to  make 
an  award  before  a  certain  day,  the  matter  should  be  submitted  be- 
fore the  umpire  then  or  thereafter  to  be  appointed.  After  taking 
testimony  the  arbitrators  chose  an  umpire,  but  it  did  not  appear 
that  the  umpire  sat  with  the  arbitrators  or  heard  the  testimony ; 
held,  that  the  award  without  hearing  the  case  anew  was  invalid. 
If  two  arbitrators,  unable  to  agree,  exercise  a  power  under  the 
agreement  to  appoint  a  third,  the  authority  to  make  an  award  is 
vested  in  them  jointly,  but  even  if  an  award  made  by  the  two  is 
valid  (see  §  2371),  it  must  appear  to  have  been  the  result  of  the 
joint  deliberation  of  all.  He  has  t-he  same  powers  as  the 
arbitrators  and  is  bound  by  the  same  rules  and  is  required  to 
perform  the  same  duties.  Matter  of  Grening,  74  Hun,  63,  26 
Supp.  117,  56  St.  Rep,  198.  See  this  case  for  a  discussion  of 
the  rules  governing  the  appointment  of  an  umpire.  The  parties 
may  select  whomsoever  they  choose  as  arbitrators,  although  if  a 
person  be  selected  who  is  objectionable  for  any  cause,  the  court 
will  relieve  the  party  in  case  he  acts  promptly  so  soon  as  he 
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becomes  aware  of  the  incompetency.  jlJtrj'o?-,  etc.,  v.  Butler,  i 
Barb.  336  ;  Perry  v.  Moore,  i  E.  D.  Smith,  32.  The  appointment 
should  be  in  writing  if  the  submission  is  under  the  statute. 
Elmendorfw.  Harris,  23  Wend.  628.  But  in  a  common-law  arbi- 
tration an  umpire  may  be  appointed  by  parol.  Ehiiendorf  v. 
Harris,  5  Wend.  516. 

Sub.  4.  Effect  of  Agreement  to   Arbitrate. 

A  submission  to  arbitration  of  a  pending  action  and  of  "  all 
other  actions,"  and  of  "  all  other  matters  in  controversy,"  is  a 
general  submission  of  all  questions.  Jones  v.  Wellwood,  71  N.  Y. 
208.  The  effect  of  a  submission  to  arbitration  of  a  pending  suit 
is  so  fully  set  forth  in  the  following  decision  that  an  extract 
and  citations  are  given  as  showing  the  rule  in  that  respect.  It  is 
said,  in  McNidty  v.  Solly,  95  N,  Y.  244 :  "  The  rule  is  well  settled 
that  mere  submission  to  arbitration  is  a  discontinuance  of  the 
suit.  {Camp  v.  Root,  18  Johns.  22;  Ex  parte  Wright,  6  Cow. 
399  ;  Smith  v.  Barse,  2  Hill,  387  ;  Bank  of  Monroe  v.  IVidner,  11 
Paige,  529,  533;  Resseqnie  v.  Brownson,  4  Barb.  541  ;  Wilson  v. 
Williams,  66  id.  209 ;  People  v.  Onondaga  Common  Pleas,  i  Wend. 
314.)  In  Larkin  v.  Robbins,  2  Wend.  505,  it  was  held  that  this  was 
so,  although  the  arbitrators  had  not  taken  or  consented  to  take 
upon  themselves  the  burden  of  the  submission,  or  done  any  act 
under  it.  It  is  sufficient,  says  Marcy,  J.,  '  that  the  parties  have 
selected  these  arbitrators,  and  concluded  their  agreement  to  sub- 
mit to  them.  It  is  this  agreement  which  withdraws  the  cause 
from  the  court  and  effects  a  discontinuance  of  the  suit.'  The 
submission  is  eo  acto,  a  discontinuance  (Resseqnie  v.  Brozvnson, 
snpra) ;  and  such  would  be  its  effect  although  it  had  been  im- 
mediately revoked.  {Smith  v.  Barse,  supra.)  The  ground  upon 
which  the  doctrine  rests  is  that  the  parties  have  selected  another 
tribunal — one  of  their  own  creation — to  settle  the  controversy, 
and  they  thereby  agree  to  and  do  withdraw  the  cause  from  the 
court.  In  Bnel  v.  Dezvey,  22  How.  Pr.  342,  the  rule  is  said  to 
apply,  although  the  arbitrators  fail  or  refuse  to  take  upon  them- 
selves the  duty  of  the  submission.  There  is  no  injustice  in  this 
rule.  It  was  in  the  power  of  the  parties  either  to  ascertain  be- 
forehand whether  the  persons  named  would  accept  the  oflfice  of 
arbitrators,  or  to  so  qualify  their  agreement  as  to  make  it  condi- 
tional on  their  acceptance,  or  that  proceedings  in  the  suit  should 
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only  be  stayed  until  an  award  is  made,  or  no  longer  than  a  speci- 
fied time,  and  then  cease  to  be  of  effect  unless  an  award  was  made. 
But  neither  of  these  things  was  done,  and  we  think  the  gen- 
eral law  was  properly  applied  by  the  court  below,  and  that  the 
defendant  was  entitled  to  the  relief  sought  by  motion.  {Wells  v. 
Lain,  15  Wend.  99;  Coleman  v.  Wade,  2  Seld.  44.)  Cases  are 
cited  by  the  learned  counsel  for  the  appellant  from  the  courts  of 
other  States  {Elliott  v.  Quimby,  13  N.  H.  183  ;  Chapman  v.  Sec- 
comb,  36  Me.  103),  to  the  effect  that  the  assent  of  the  arbitrators 
is  a  condition  precedent  to  the  taking  effect  of  the  agreement  for 
submission.  But  in  this  State  the  rule  to  the  contrary  seems  to 
be  too  firmly  established  to  be  disturbed;  and  when  the  submis- 
sion, as  in  this  case,  is  the  voluntary  act  of  the  parties,  in  words 
chosen  by  themselves,  the  court  is  not  at  liberty  to  add  anything 
which  requires  their  consent,  or  to  look  beyond  the  paper  to  dis- 
cover their  intent.  The  legal  effect  of  the  contract,  as  we  have 
seen,  was  to  discontinue  the  action  and  put  it  out  of  court,  and 
to  that  the  parties  must  be  deemed  to  have  assented.  This  re- 
sult follows,  although  the  submission  was  not  acknowledged  or 
certified,  as  prescribed  by  §  2366  of  the  Code.  Its  validity  does 
not  depend  upon  the  provisions  of  the  statute,  but  upon  the 
common  law,  and  §  2386  expressly  provides  that,  except  in  cer- 
tain cases,  of  which  this  is  not  one,  the  title  of  the  Code  concerning 
arbitrations  does  not  affect  a  submission  made  otherwise  than  as 
prescribed  therein,  or  any  proceedings  taken  pursuant  thereto." 
To  the  same  effect  is  Larkin  v.  Robbins,  2  Wend.  505  ;  Wells  v. 
Lain,  15  id.  99  ;  Grosvenor  v.  Hunt,  11  How.  355;  Baldzuin  v. 
Barrett,  4  Hun,  119  ;  Van  Slyke  v.  Lettice,6  Hill,  610  ;  Blunt  v. 
Whitney,  3  Sandf.  4.  This  it  true  even  though  the  award  is  void. 
Jordan  v.  Hyatt,  3  Barb.  275  ;  Keep  v.  Keep,  IJ  Hun,  152.  Where 
there  was  provision  for  a  stay,  that  was  operative  till  an  award 
was  made  which  acted  as  a  discontinuance.  Jacoby  v.  JoJinston,  i 
Hun,  242.  A  stipulation  to  refer  an  action  not  referable  is  not  an 
arbitration.  Ex  parte  I  Vri^-ht,  6  Cow.  ;^gg;  Harris  v.  Bradshaw^ 
18  Johns.  26.  Agreements  to  submit  a  pending  controversy  were, 
under  the  circunstances,  held  arbitrations  in  Dodge  v.  Waterbury, 
8  Cow.  136;  Jllcrritt  V.  Thompson,  27  N.  Y.  225.  An  agreement 
to  arbitrate  not  carried  out  does  not  bar  a  suit  on  the  cause  in- 
tended to  be  submitted.  Haggart  v.  Morgan,  4  Sandf.  198,  af- 
firmed, 6  N.  Y.  422  ;  Bnel  w.  Deivey,  22  How.  342. 
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RigJits  and  duties  of  parties. — A  submission  of  a  dispute  arising 
on  a  building  contract,  though  not  conforming  to  the  mode  pre- 
scribed by  the  contract,  is  sufficient  to  bind  the  parties  by  the 
award.  The  appearance  by  one  of  the  parties  as  a  witness  is  suf- 
ficient to  show  he  assented  to  the  submission.  White  v.  Mathews, 
14  Week.  Dig.  6y. 

Under  an  arbitration  clause  in  a  policy  of  insurance,    it    is  the 
duty  of  the  parties  to  the  contract  to  act  in  good  faith  to  accom- 
plish the  appraisement  in  the  way  provided  ;  and  if  either  acts  in 
bad  faith,  so  as  to  defeat  the  real  object  of  the  clause,  the  other 
is  absolved  from  compliance  therewith,  and  so  when  one  arbitra- 
tion fails,  from    default  of  one   of  the   parties,  the   other   is   not 
bound  to  enter  into  a  new  arbitration  agreement.      Uhrig  v.  Wil- 
liamsburg City  Fire  Insurance  Company,  loi  N.  Y.  362.     A  party 
to  a  building  contract  may  waive  a  stipulation   therein    that  the 
final  payment  to  be  made  by  him  shall  not  be  required  unless  the 
architect  shall  certify  that  tlie  contract  has  been  fully   performed 
to  his  satisfaction  ;  an  acceptance  of  the  building  as  under  a  com- 
pleted contract  is  such  a  waiver  and   entitles   the   contractor  to 
recover  the  sum  due,  although  no  certificate  has  been  given,  and 
although  the  architect  is  not  satisfied.     Smith  v.  Alker,  102  N.  Y. 
87.     Under  a  provision  in  a  building  contract,   that  should  any 
dispute  arise  respecting  the  true  construction  or  meaning  of  the 
drawings  or  specifications,  the  same  shall  be  decided  by   an  arbi- 
trator named,  and  his  decision  shall  be  final  and  conclusive,  notice 
of  submission  to  the  arbitrator  by  one  party  need   not  be   given 
to  the  other  when  no  dispute  as  to  items  or  values   is  to   be  de- 
termined, but  merely  the  construction  of  the  specifications.      Gus- 
taveson  v.  McGay,  12  Daly,  423,  citing  McMahon  v.  A^.  Y.  &  E. 
R.  R.  Co.,  20  N.  Y.  463.     But  where,  after  submission  to  arbitra- 
tors, they  disagree,  and  an  umpire  is  chosen,  the   parties  are    en. 
titled  to  notice  and  opportunity  to  be  heard   before   the  umpire 
and  his  associates,  and  an  award  made  without  such  notice  is  in- 
valid.    Linde  v.  Republic  Fire  Ins.  Co.,  50  N.  Y.  Super.  363.     On 
dismissal  of  an  action  to  enjoin  two  arbitrators  chosen  by  a  land- 
lord and  tenant,  pursuant  to  a  covenant  in  a  lease  to  renew  the 
same  at  a  rent  to  be  fixed  by  the  arbitrators,  from  appointing  an 
umpire  as  provided  in  the  lease,  it  was  held  that  it  is  not  the  prov- 
ince of  a  court  of  equity  to  direct  arbitrators  how  they  shall  de- 
cide a  case  pending  before  them.     Livingston  v.  Sage,  95    N.   Y.. 
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289.  When  a  fire  insurance  policy  provided  that  in  case  of  I  ).-;s 
and  failure  of  the  parties  to  agree  on  the  amount  of  damage,  tlie 
question  should  be  referred  to  two  appraisers,  one  selected  by  each 
party,  and  if  they  disagreed,  they  should  choose  an  umpire,  and 
the  award  of  any  two  should  be  binding,  and  the  appraisers  ills- 
agreed,  it  was  held  chat  a  determination  of  the  amount  of  dam- 
age by  arbitration,  as  provided,  was  a  condition  precedent,  and 
that  it  was  the  duty  of  the  insured  to  offer  to  select  new  ap- 
praisers before  he  could  maintain  an  action  on  the  policy.  Dat'- 
cnport  V.  Long  Island  Ins.  Co..  15  Week.  Dig.  62.  Where  an  ar- 
bitrator determines  the  questions  submitted  to  him  without  hear- 
ing a  party  or  appointing  a  time  for  a  hearing,  the  decision  is  not 
binding  on  the  party,  and  he  may  prove  his  claim  anew.  Moran 
w.Bogert,  16  Abb.  (N.  S.)  303. 

ARTICLE  III. 

Powers  and  Duties  of  Arbitrators.    §§  2368,  2369,  2370, 

2371,  2372. 

§  2368.  Time  for  hearing;  adjournment,  etc. 

Subject  to  the  terms  of  the  submission,  if  any  are  specified  therein  the  arbitrators, 
selected  as  prescribed  in  this  title,  must  appoint  a  time  and  place  for  the  hearing;  of 
the  matters  submitted  to  them ;  and  must  cause  notice  thereof  to  be  given  to  each  of 
the  parties.  They,  or  a  majority  of  them,  may  adjourn  the  hearing  from  time  to 
time,  upon  the  application  of  either  party,  for  good  cause  shown,  or  upon  their  own 
motion  ;  but  not  beyond  the  day  fixed  in  the  submission  for  rendering  their  award 
unless  the  time  so  fixed  is  extended  by  the  written  consent  of  the  parties  to  the  sub- 
mission, or  their  attorneys. 

2  R.  S.  541,  §  3. 

§  2369.  Arbitrators  to  be  sworn. 

Before  hearing  any  testimony,  arbitrators  selected  either  as  prescribed  in  this  title, 
or  otherwise,  must  be  sworn,  by  an  ofificer  designated  in  §  842  of  this  act,  faithfully 
and  fairly  to  hear  and  examine  the  matters  in  controversy,  and  to  make  a  just  award, 
according  to  the  best  of  their  understanding ;  unless  the  oath  is  waived,  by  the 
written  consent  of  the  parties  to  the  submission  or  their  attorneys. 

Id.  §  4,  and  part  of  §  5. 

§  2370.  Attendance  of  witnesses,  etc. 

The  arbitrators,  selected  either  as  prescribed  in  this  title,  or  otherwise,  or  a  major- 
ity of  them,  may  require  any  person  to  attend  before  them  as  a  witness;  and  they 
have,  and  each  of  them  has,  the  same  powers,  with  respect  to  all  the  proceedings 
before  them,  which  are  conferred,  by  the  provisions  of  title  second  of  chapter  ninth 
of  this  act,  upon  a  board,  or  a  member  of  a  board,  authorized  by  law  to  hear  testi- 
mony. 

Id.  §  6,  and  part  of  §  5. 
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§  2371.  All  the  arbitrators  to  meet;  when  majority  may  award. 
Fees. 

All  the  arbitrators,  selected  as  prescribed  in  this  title,  must  meet  together,  and 
hear  all  the  allegations  and  proofs  of  the  parties ;  but  an  award  by  a  majority  of  them 
is  valid,  uidess  the  concurrence  of  all  is  expressly  required  in  the  submission.  Unless 
it  is  otherwise  expressly  provided  in  the  submission,  the  award  may  require  the  pay- 
ment, by  either  party,  of  the  arbitrators'  fees,  not  exceeding  the  fees  allowed  to  a 
like  number  of  referees  in  the  Supreme  Court;  and  also  their  expenses. 

2  R.  S.  541,  §  7. 

g  2372.  Award;  to  be  authenticated,  etc. 

To  entitle  the  award  to  be  enforced,  as  prescribed  in  this  title,  it  must  be  in  writ- 
ing and,  within  the  time  limited  in  the  submission,  if  any,  subscribed  by  the  arbi- 
trators making  it ;  acknowledged  or  proved,  and  certified  in  like  manner,  as  a  deed  to 
be  recorded  ;  and  either  filed  in  the  office  of  the  clerk  of  the  court,  in  which,  by  the 
submission,  judgment  is  authorized  to  be  entered  upon  the  award,  or  delivered  to 
one  of  the  parties,  or  his  attorney. 

The  arbitrators  may  fix  the  time  and  place  of  hcarin*^,  but  the 
parties  must  have  an  opportunity  to  be  heard,  unless  tlie  stipu- 
lation provides  to  the  contrary.  Morcwood  v.  Jezvett,  2  Robt. 
496.  An  award,  made  without  notice  to  a  party  of  the  hearing,  is 
void.  Jordan  v.  Hyatt,  3  Barb.  275  ;  Moran  v.  Bogert,  3  Hun, 
603  ;  Kiiowlton  v.  Mickles,  29  Barb.  465  ;  Peters  v.  Neiukirk,  6 
Cow.  103.  The  party  seeking  to  impeach  the  award  must  show 
lack  of  notice.  Mayor  v.  Butler,  i  Barb.  325.  Under  the  Re- 
vised Statutes  the  provisions  regulating  the  mode  of  procedure 
were  held  to  apply  not  only  where  the  written  submission  con- 
tained an  agreement  that  judgment  might  be  entered,  but  gen- 
erally to  all  written  subinissions.  Bulson  v.  Lohnes,  29  N.  Y. 
291.  But  reference  must  be  had  to  §  2386  in  this  connection, 
which  has  since  been  enacted  ;  a  similar  enactment,  however,  ex- 
isted in  the  statute.  The  notice  of  hearing  and  the  production 
of  evidence  may  be  waived  by  the  parties,  and  this  waiver  may 
be  gathered  from  the  circumstances  of  the  case.  It  is  no  objec- 
tion to  the  award  of  an  arbitrator  that  he  did  not  hear  the 
parties  or  take  their  evidence  when  it  appears  that  they  waived  a 
hearing,  and  that  it  was  intended  the  arbitrator  should  decide  the 
matter  submitted  upon  his  personal  knowledge  and  inspection, 
Wilberlyv.  MattJiezus,  ii  Week.  Dig.  471,  afifirmed,  91  N.  Y.  648. 
It  is  a  good  defence  to  an  action  upon  an  award  to  show  that  the 
arbitrators  proceeded  without  notice  to  the  defendant,  and  that 
they  made  the  award  in  suit  before  defendant  closed  his  proofs. 
Gnrvey  v.  Carey,  35  How.  282.  The  arbitrators  must  take  the 
usual  means  to   ascertain  values,  and    the   parties  are  entitled  to 
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be  heard  and  produce  witnesses  unless  the  privilege  is  waived. 
They  are  entitled  to  notice  of  appointment  of  an  umpire,  and  an 
opportunity  to  be  heard  by  him,  and  a  waiver  of  this  privilege 
as  to  the  original  two  does  not  extend  to  the  umpire.  Brown  v, 
Lyddy,  11  Hun,  451.  And  submission  which  provides  that  the 
party  found  indebted  should  pay  by  a  certain  day,  implies  a 
limitation  that  the  award  must  be  made  by  that  day,  and  subse- 
quent proceedings  are  void  unless  the  time  is  extended  in  writ- 
ing.  People  v.  Townsend,  5  How.  315.  But  the  time  for  making 
an  award  under  a  sealed  submission  at  common  law  may  be 
extended  by  parol,  and  if  the  parties  proceed  without  objection, 
after  time  has  expired,  they  will  be  deemed  to  have  waived  the 
stipulation  as  to  time.      Wood  v.  Tunnicliff,  74  N.  Y.  38. 

Precedent  for  Appointment  of  Time   and   Place  of  Hearing, 
and  Notice  to  Parties, 


Alexander  Constable 

and 

John  Palmer. 


In  Arbitration. 


To  Alexander  Constable  ajid  John  Palmer  : 

You  are  hereby  notified  that  the  undersigned,  arbitrators  ap- 
pointed pursuant  to  an  agreement  between  you,  dated  the  20th 
day  of  November,  1886,  hereby  appoint  the  ist  day  of  December, 
1886,  at  ten  o'clock  in  the  forenoon,  as  the  time,  and  the  office  of 
J.  W.  Bentley,  in  the  city  of  Albany,  as  the  place  for  the  hearing  of 
the  matters  so  submitted  to  them,  and  that  they  will  attend  at  such 
time  and  place  for  the  purpose  of  such  hearing. 
Dated  November  21,  1886. 

Yours,  etc., 

JOHN  V.  V.  KENYON, 
JOHN  G.  GREY, 
GEORGE  G.  KEELER, 

Arbiti'ators. 

Form  of  Notice. 


In  the  Matter  of  the  Arbitration  between  Alex- 
ander Palmer  and  John  Constable. 

Sir — Take  notice  that  the  above  matter  will  be  brought  to  a 
hearing  before  the  arbitrators  appointed  therein,  at  the  office  of 
James  W.  Bentley,  in  the  city  of  Albany,  on  the  first  day  of  Decern- 
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ber.  1886,  at  10  o'clock  in  the  forenoon,  pursuant  to  an  order  made 
by  them,  fixing  such  time  and  place  for  said  hearing. 

ALEXANDER  PALMER. 
To  John  Const.vble. 

Arbitrators  before  taking  testimony  must  make  the  required 
oath,  unless  the  same  is  waived  by  the  written  consent  of  the 
parties.  Matter  of  Grcning,  74  Hun,  65,  26  Supp.  117,  56  St. 
Rep.  1 98.  The  award  <if  arbitrators  is  invalid  unless  they  take 
the  oath  prescribed  by  this  section  before  hearing  testimony,  and 
it  seems  that  to  establish  a  waiver  of  such  oath,  the  written  con- 
sent of  the  parties  or  their  attorneys  is  required.  Flanncry  v. 
Sahagian,  134  N.  Y.  89.  Although  it  was  held  formerly  that 
tliL'  omission  to  take  the  oath  did  not  invalidate  the  proceedings, 
whether  under  under  the  statute  or  at  common  law.  Brozvning 
V.  IVhcilcr,  24  Wend.  258;  Hcnvard  v.  Sexton,  \  Comst.  157; 
Wiiishipv.  Jeivett,  i  Barb.  Ch.  173.  But  it  is  an  irregularity,  and 
if  not  waived  may  be  taken  advantage  of  to  set  aside  the  award. 
Day  V.  Hammond,  57  N.  Y.  479.  It  is  a  waiver  if  both  parties 
arc  present  and  proceed  to  trial  without  a  request  to  have  the 
arbitrators  sworn.  Kclsey  v.  Darrow,  22  Hun,  125  ;  Cutler  v. 
Cutler,  48  N.  Y.  Super.  470. 

Form  of  Oath. 

You  and  each  of  you  do  swear  that  you  will  faithfully  and  fairly 
hear  and  examine  the  matters  in  controversy  submitted  to  you,  as 
arbitrators,  by  and  between  Alexander  Palmer,  on  the  one  part,  and 
John  Constable,  of  the  other  part,  and  a  just  award  thereon  make 
according  to  the  best  of  your  understanding. 

Under  the  Revised  Statutes  it  was  held  two  had  power  to 
hear  and  act  in  case  all  three  were  notified,  and  one  refused  to 
act.  Crojoot  v.  Allen,  2  Wend.  494.  But  see  language  of  the 
section  where  all  heard  the  proofs,  as  to  who  may  decide.  Shultz 
V.  Ilalsey,  3  Sandf.  405.  And  it  might  be  shown  aliunde  \.\\c  rec- 
ord that  all  heard  the  proofs.  Oakley  v.  FincJi,  7  Cow.  290.  It 
is  not  necessary  all  should  concur  in  the  decision  of  every  ques- 
tion which  arises.  Canipbell  \.  Western,  3  Paige,  124.  It  is  no 
ground  for  setting  aside  award  that  arbitrators  have  received  in- 
competent evidence.  Viele  v.  Troy  &  Boston  R.  R.  Co.,  21  Barb. 
382.  If  one  of  the  parties  to  an  arbitration  refuses  to  appoint 
an  arbitrator,  the  arbitrator  appointed  by  the  other  party  cannot 
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act.  Holliday  v.  Marshall,  7  Johns.  211.  A  submission  provided 
that  the  decision  of  a  "  majority  "  should  be  binding,  and  the 
bond  provided  for  decision  "  by  said  arbitrators ;  "  held,  an  award 
by  two  was  vah'd.  Isaacs  v.  Beth  Hainedrash  Society,  i  Hilt.  469. 
On  a  submission  to  two  who  were  to  choose  a  third,  if  they  could 
not  agree,  which  they  did,  an  award  signed  by  two  only  is  valid. 
Battcy  V.  Button,  13  Johns.  186.  On  this  general  subject,  see 
Matter  of  Grenrng,"/ 4.  Www,  6T),  26  Supp.  117,  56  St.  Rep.  198, 
ante.  An  award  signed  by  three,  as  to  only  two  of  whom  there 
was  a  subscribing  witness,  held,  good.  Ott  v.  Schroeppel,  4  Barb. 
250;  see  Jackson  v.  Meritt,  11  Abb.  370;  Schulz  v.  Halsey,  3 
Sandf.  405  ;  Haff  v.  Blossom,  5  Bosw.  559  ;  Whitlock  v.  Dufficldy 
Hoff.  1 10,  for  decisions  based  on  peculiar  facts  in  each  case.  An 
award  is  in  the  nature  of  a  judicial  act,  and  void  if  made  on  Sun- 
day. Story  V.  Elliott,  8  Cow.  27.  It  is  not  necessary  that  an 
award  should  show  on  its  face  that  all  met  and  heard  the  matters 
in  controversy,  but  tha't  may  be  shown  by  parol.  Ackley  v.  Finck, 
7  Cow.  290;  Schuh  V.  Halsey,  3  Sandf.  405.  Nor  need  it  show 
on  its  face  that  the  parties  had  notice  of  the  hearing.  Butler  v. 
Mayor,  i  Barb.  325.  The  fact  that  the  submission  is  under  seal 
does  not  make  it  necessary  that  the  award  should  be  under  seal. 
It  is  only  necessary  when  the  submission  requires  it.  Owen  v. 
Boeriun,  23  Barb.  187.  Since  the  passage  of  the  Code  there  is  no 
statute  in  force  which  empowers  a  majority  of  the  arbitrators  ap- 
pointed by  private  persons  to  make  a  valid  award,  unless  the 
submission  is  in  writing,  subscribed  by  the  parties  and  duly  ac- 
knowledged or  proved  and  certified  as  a  deed  is  required  to  be  for 
the  purpose  of  being  recorded.  Lorenzo  v.  Decry,  26  Hun,  447. 
If  arbitrators  decline  to  act,  they  are  no  longer  arbitrators,  and 
an  award  made  by  them  is  void.  Parol  evidence  is  admissible  to 
show  that  before  making  their  award  they  resigned,  and  their 
resignations  were  accepted.  Relyea  v.  Ramsey,  2  Wend.  602. 
An  award  ready  to  be  delivered  on  payment  of  fees  sufificiently 
complies  with  a  provision  in  the  submission  that  the  award  must 
be  delivered  by  a  certain  day.  Ott  v.  Schroeppel,  3  Barb.  56. 
And  delivery  may  be  waived.  Perkins  v.  Wing,  10  Johns.  143. 
Bur  nap  V.  Loscy,  I  Lans.  ill  ;  Buck  v.  Wadsworth,  i  Hill,  321. 
Where  the  arbitrators'  bond  requires  the  award  to  be  executed 
ready  for  delivery  to  the  parties,  it  requires  the  award  to  be  exe- 
cuted in  duplicate,  so  that  each  party  may  have  one.     Either 
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party  may  waive  this,  and  if  he  consents  to  take  a  copy,  leaving 
the  original  with  the  opposite  party,  the  award  is  vaHd  though 
but  one  is  executed.  Gidlcy  v.  Gidley,  65  N.  Y.  169.  If  arbitra- 
tors make  a  void  award,  their  appointment  becomes  null,  because, 
having  expressed  an  opinion,  they  are  no  longer  impartial. 
Mayor  v.  Biitlcr,  i  Barb.  325.  The  arbitrators  declared  the 
amount  due  the  claimant,  and  that  he  should  pay  their  costs. 
Afterward  they  met  again  and  made  a  new  award,  declaring  the 
same  amount  to  be  due,  but  as  to  costs,  simply  stating  the 
amount,  making  no  direction  as  to  payment.  In  an  action  on 
the  second  award,  it  was  held  that  they  had  no  power  to  make  it, 
and  that  the  testimony  of  the  arbitrators  was  inadmissible  to 
show  that  they  did  not  intend  to  award  costs  against  the  claim- 
ant ;  the  first  award  exhausted  their  powers.  Doke  v.  James,  4 
N.  Y.  567. 

Where  an  award  is  void  for  uncertainty,  it  cannot  be  helped 
by  a  second  one  that  is  void,  because  the  arbitrators  can  make 
only  one.  Fallon  v.  Kelehar,  16  Hun,  266.  The  award  should 
embrace  nothing  but  the  matters  submitted  ;  if  otherwise,  it  is 
void.  Pratt  v.  Hachett,,  6  Johns.  14;  Butler  v.  Mayor,  7  Hill, 
329.  But  in  case  the  portion  so  in  excess  of  the  submission  can 
be  separated  from  the  rest,  it  may  be  treated  as  surplusage,  and 
the  award  should  stand  as  to  matters  submitted.  Cox  v.  /agger, 
2  Cow.  638 ;  McBride  v.  Hagan,  i  Wend.  326  ;  Gomez  v.  Garr,  6 
id.  583;  Martin  v.  Williams,  13  Johns.  264;  Harrington  v.  Hig- 
ham,  15  Barb,  524.  An  award  cannot  acquire  one  not  a  party  to 
do  an  act,  if  so  it  is  void  as  to  all,  unless  the  unuathorized  por- 
tion can  be  separated.  Mast  en  v.  Williams,  supra.  Arbitrators 
are  presumed  to  have  acted  upon  all  matters  which  were  con- 
tained in  the  submission.  Emery  v.  Hitclicoek,  12  Wend.  156. 
But  in  case  the  award  does  not  embrace  all  the  matters  within 
the  submission  brought  before  the  arbitrators  it  is  void.  Wright 
V.  Wright,  5  Cow.  197;  Moore  v.  Cockroft,^  Duer,  133.  But  it  is 
not  an  objection  that  a  particular  matter  contained  in  the  sub- 
mission was  not  laid  before  the  arbitrators.  The  parties  are 
bound  to  claim  all  they  desire  before  the  arbitrators.  Owen  v. 
Boerum,  23  Barb.  188  ;  Ott  v.  Sehroeppel,  i  Seld.  486.  The 
award  settles  and  quiets  all  matters  fairly  within  the  meaning  and 
intent  of  the  submission.  The  award  acts  as  a  judgment. 
Lowenstein  v.  Mcintosh, '^'J  Barb.  251.      It  does  not  invalidate  an 
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award  because  it  does  not  dispose  of  certain  personal  property 
belonging  to  a  firm,  the  disposition  of  which  was  submitted  to 
arbitrators  on  the  hearing.  This  was  upon  the  ground  that  such 
disposition  was  not  required  by  the  submission.  Backus  v. 
Forbes,  20  N.  Y.  204.  The  penalty  of  the  bond  is  only  regarded 
in  case  of  revocation.  Where  the  submission  is  revoked,  in 
ascertaining  the  amount  to  be  awarded,  the  arbitrators  are  not 
limited  to  that  sum.  Ex  parte  Wa/lis,  2  Cow.  522.  It  is  held 
that  a  necessary  incident  of  an  arbitration  is  the  awarding  of 
costs.  Strang  V.  Ferguson,  14  Johns.  161  ;  NicJwlas  \.  Reus.  Co. 
Mutual  Ins.  Co.,  22  Wend.  125  ;  Cox  w. /agger,  2  Cow.  638.  And 
to  the  contrary  see  Trustees  of  Amsterdam  v.  Vanderveer,  ^TiQmOf 
249;  People  V.  Neivell,  13  Barb.  86;  Akeley  w.  Akeley,  17  How. 
21.  But  if  the  subject  of  the  controversy  is  an  action  then  pend- 
ing in  court,  the  arbitration  may  award  as  to  the  costs  of  the 
action  without  express  authority,  and  also  as  to  fees  and  expenses 
of  arbitrators.  Matter  of  Vanderveer,  \  Denio,  251.  An  award 
in  a  matter  submitted  to  arbitration  while  a  suit  was  pending  on 
an  appeal  from  a  judgment  of  a  justice  of  the  peace  that  plaintiff 
recover  $25  and  the  costs,  if  any  recovery  before  such  justice, 
gives  only  such  costs  as  are  then  owing  and  unpaid.  Willeyv, 
Shaver,  4  Hun,  797. 

Form  of  Award. 


In  the  Matter  of  the  Arbitration  between  Alex- 
ander Palmer  and  John  Constable. 


To  all  to  whom  these  presents  shall  come  or  may  coficern  : 

We.  John  V.  V.  Kenyon,  George  Keeler,  and  John  G.  Gray,  to 
whom  was  submitted  as  arbitrators,  the  matters  in  controversy  exist- 
ing between  Alexander  Palmer  and  John  Constable,  as  by  the  condi- 
tion of  the  submission  executed  by  the  said  parties  respectively,  and 
dated  the  loth  day  of  November,  1886,  more  fully  appears:  No\y, 
therefore,  know  ye,  that  we,  the  arbitrators  mentioned  in  the  said 
submission,  having-  heard  the  proofs  and  allegations  of  the  re- 
spective parties,  and  examined  the  matters  in  controversy,  by  them 
submitted  therein,  do,  therefore,  make  this  award  in  writing,  that  is 
to  say,  the  said,  etc.  (here  give  findings  in  detail). 

In  witness  whereof,  we  have  hereunto  subscribed  these  presents 
this  5th  day  of  December,  in  the  year  1886. 

JOHN  V.  V.  KENYON, 
JOHN  G.  GRAY, 
GEORGE  KEELER, 
{Add  acknowledgment).  Arbitrators. 
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Award..  (134  N.  Y.  88.) 

To  all  to  whom  these  presents  shall  come  or  may  concern: 

We,  Evert  K.  Baldwin,  James  W.  Prendergast,  Frederick  Durand, 
and  John  C.  Campbell,  Jr.,  to  whom  was  submitted  as  arbitrators 
the  matters  in  controversy  existing  between  Asian  Sahagian  and  Fat- 
rick  J.  Flannery,  as  by  the  contents  of  the  statements  exectited  by 
the  said  parties  respectively  and  dated  the  30th  day  of  December, 
1889,  more  fully  appears  : 

Now,  therefore,  know  ye,  that  we,  the  arbitrators  mentioned  in 
the  said  submission,  having  heard  the  proofs  and  allegations  of  the 
respective  parties  and  examined  the  matters  in  controversy  by  them 
submitted  therein,  do  therefore  make  this  award  in  writing,  that  is 
to  say,  the  said  Patrick  J.  Flannery  is  entitled  to  recover  of  the  said 
Asian  Sahagian  the  final  payment  due  him  on  his  contract,  and  as 
certified  to  by  John  Rayner,  the  architect,  and  that  such  payment 
amounts  to  $1,311.41,  and  interest  thereon  for  seven  months, 
amounting  to  $38.64,  making  a  total  of  $1,350.04. 

In  witness  whereof,  we  have  hereunto  subscribed  these  presents 
this  ^oth  day  of  December,  1889. 

E.  K.  BALDWIN, 
JAS.  W.  PRENDERGAST, 
FREDERICK  W.  DURAND, 
J.  C.CAMPBELL,  Jr., 
{Add  acknowledgment).  Arbitrators. 

As  soon  as  arbitrators  under  the  Code  have  delivered  their 
award,  they  have  no  power  to  alter  the  same,  although  the  first 
award  was  not  acknowledged  and  proved  as  required  by  this  sec- 
tion. The  failure  to  follow  the  requirements  as  to  acknowledg- 
ment and  proof  of  the  award  does  not  take  from  it  the  character 
of  an  award  if  it  were  executed  and  delivered  by  the  arbitrators 
as  an  award,  and  the  effect  of  such  defective  award  is  to  prohibit 
them  from  making  another  award,  as  they  have  become  functus, 
officio.  Flannery  \.  Sahagian,  \i^^.Y.'^%.  But  where  a  paper 
sif-ned  by  arbitrators  is  in  manner  and  form  an  opinion  merely, 
and  is  merely  the  basis  of  the  judgment  to  be  entered,  it  is  not 
deemed  to  be  a  formal  award,  and  its  delivery  to  one  of  the 
parties  will  not  deprive  the  arbitrator  of  power  to  make,  after- 
wards, an  award  in  due  form.  Matter  of  Beach  v.  Sterne,  6'j 
Hun  341,  22  Supp.  330,  51  St.  Rep.  820,  affirmed,  143  N.  Y.  634, 
60  St.  Rep.  873,  35  Supp.  413. 

Judgment  cannot  be  entered  upon  an  award  not  acknowledged, 
proved,  or  certified  according  to  the  requirements  of  this  section, 
and  if  such  an  award  is  entered,  it  may  be  set  aside.  Matter  of 
Grening,  74  Hun,  67,  56  St.  Rep.  200.     The  failure  of  arbitrators 
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properly  to  acknowledge  and  prove  the  award  as  required  by  this 
section,  does  not  rob  it  of  its  character  of  an  award,  and  they 
cannot  thereafter  make  a  subsequent  award.  Flannery  v. 
Saliagian,  134  N.  Y.  87.  But  this  section  requiring  the  award  to 
be  in  writing,  and  acknowledged,  proved,  or  certified  in  a  like 
manner  as  a  deed  to  be  recorded,  applies  only  to  arbitrations 
under  the  Code,  and  does  not  apply  to  common-law  arbitrations. 
A^.  Y.  Lumber  Co.  v.  Schneider,  15  Civ.  Pro.  32,  i  Supp.  442, 
affirmed,  119  N.  Y.  475,  29  St.  Rep.  596.  Where  all  questions 
were  submitted  to  the  arbitrators  and  they  state  that  they  have 
passed  upon  all  the  proofs  and  allegations  as  submitted,  there  is 
a  conclusive  presumption  that  ail  questions  were  passed  upon 
in  the  absence  of  conclusive  proof  that  they  were  not  passed  upon. 
N.  y.  Lumber  Co.  v.  Schneider,  15  Civ.  Pro.  32,  i  Supp.  442. 
When  the  arbitration  is  a  common-law  arbitration  and  the  method 
adopted  is  informal,  and  the  award  is  never  confirmed,  nor  is  any 
judgment  entered  thereon,  such  arbitration  may  yet  be  good  at 
common  law  ;  and.  if  so,  an  award  between  the  parties  has  the 
same  force  and  effect  as  a  final  judgment  in  regard  to  all  matters 
within  the  scope  of  the  submission.  Biirhans  v.  Union  Free 
School  District,  24  App.  Div.  432. 

A  valid  award  has  the  binding  effect  of  a  judgment  as  between 
the  parties,  and  is  a  bar  to  a  suit  for  the  original  cause  of  action. 
Shephard  v.  JVatson,  3  Caines,  166;  Wheeler  v.  Van  H out  en,  12 
Johns.  311  ;  Fidler  v.  Cooper,  19  Wend.  285  ;  Wells  v.  Lain,  15 
id.  99  ;  Diedrick  v.  RicJiley,  2  Hill,  272  ;  Wilberlyv.  MattJiezvs,  91 
N.  Y.  698;  Lozvenstein  v.  Mcintosh,  37  Barb.  251  ;  Coleman  v. 
Wade,  6  N.  Y.  44.  Even  though  the  award  has  not  been  per- 
formed. Brazillv.  Isham,  12  N.  Y.  9.  When  the  submission  is 
general  of  all  demands  which  either  party  has  against  the  other, 
the  award  is  a  bar  to  any  demand  existing  at  the  time  of  the  sub- 
mission. Wheeler  \.  Van  Houten,  12  Johns.  311;  see  Taylor  v. 
Remington,  5 1  N.  Y.  663.  Although  the  terms  of  a  submission  may 
be  sufficiently  broad  to  render  a  particular  claim  the  proper  subject 
of  trial,  yet  if  the  award  does  not  on  its  face  appear  to  include  any 
adjudication  thereon,  evidence  is  admissible  to  show  that  proof 
of  such  claim  was  not  heard,  but  was  in  fact  excluded  by  the 
arbitrators,  and  the  award  will  not  conclude  the  parties  with 
respect  to  such  claim.  Morss  v.  Osborn,  64  Barb.  543.  Although 
an  award  cannot  operate  as  a  conveyance  of  land,  it  is  effectual 
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by  way  of  preventing  a  party  from  disputing  title.  Cox  wjaggcr, 
2  Cow.  638.  Upon  the  strength  of  an  award  upon  a  question  of 
boundary,  the  party  in  whose  favor  it  is  may  recover  in  ejectment. 
Robcrtso)i  V.  McNeil,  12  Wend.  578  ;  Scllick  v.  Adams,  15  Johns. 
197.  An  award  on  a  legatee's  claim  against  an  executor  before 
the  surrogate,  held  binding  on  the  accounting.  Valentine  v. 
Valentine,  2  Barb.  Ch.  430.  An  award  made  against  the  estate  of 
a  deceased  person  under  a  submission  made  by  his  personal 
representatives,  ascertains  and  liquidates  the  claim,  but  gives  no 
priority  of  payment  over  other  creditors,  nor  does  an  award  of 
payment  absolutely  have  that  effect,  though  it  may  bind  the 
representatives  personally.  Wood  v.  Tnnnicliff,  74  N.  Y.  38.  An 
award  must  be  pleaded  to  be  a  defence  and  cannot  be  shown 
under  a  general  denial.     Braaill  v.  Ishani,  12  N.  Y.  9. 

ARTICLE  IV. 

Motion  to  Confirm,  Vacate,  Modify,  or  Correct  Award. 

§§  2373,  2374,  2375,  2376,  2377. 

§  2373.  Motion  to  confirm  award. 

At  any  time  within  one  year  alter  the  award  is  made  as  prescribed  in  the  last  sec- 
tion, any  party  to  the  submission  may  apply  to  the  court,  specified  in  the  submission, 
for  an  order  confirming  the  award  ;  and  thereupon  the  court  must  grant  such  an 
order,  unless  the  award  is  vacated,  modified,  or  corrected,  as  prescribed  in  the  next 
two  sections.  Notice  of  the  motion  must  be  served,  upon  the  adverse  party  to  the 
submission,  or  his  attorney,  as  prescribed  by  law  for  service  of  notice  of  a  motion 
upon  an  attorney  in  an  action  in  the  same  court.  In  the  Supreme  Court,  the  motion 
must  be  made  within  the  judicial  district,  embracing  the  county  where  the  judgment 
is  to  be  entered. 

Id.  remainder  of  §  9. 

§  2374.  Id.;  to  vacate  award. 

In  either  of  the  following  cases,  the  court,  specified  in  the  submission,  must  make  an 
order  vacating  the  award,  upon  the  application  of  either  party  to  the  submission  : 

1.  Where  the  award  was  procured  by  corruption,  fraud,  or  other  undue  means. 

2.  Where  there  was  evident  partiality  or  corruption  m  the  arbitrators,  or  either  of 
them. 

3.  Where  the  arbitrators  were  guilty  of  misconduct,  in  refusmg  to  postpone  the 
hearing,  upon  sufficient  cause  shown,  or  in  refusing  to  hear  evidence,  pertinent  and 
material  to  the  controversy  ;  or  of  any  other  misbehavior,  by  which  the  rights  of  any 
party  have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so  imperfectly  executed  them, 
that  a  mutual,  final,  and  definite  award,  upon  the  subject-matter  submitted,  was  not 
made. 

Where  an  award  is  vacated,  and  the  time,  within  which  the  submission  requires 
the  award  to  be  made,  has  not  expired,  the  court  may,  in  its  discretion,  direct  a  re- 
hearing by  the  arbitrators. 

Id.  §  10,  and  part  of  §  13. 
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^  2375.  Id. ;  to  modify  or  correct  award. 

In  either  ot  the  following  cases,  the  court,  specified  in  the  submission,  must  make 
an  order  modifying  or  correcting  the  award  upon  the  application  of  either  party  to 
the  submission  : 

1.  Where  there  was  an  evident  miscalculation  of  figures,  or  an  evident  mistake  in 
the  description  of  any  person,  thing,  or  property,  referred  to  in  the  award. 

2.  Where  the  arbitrators  have  awarded  upon  a  matter  not  submitted  to  them,  not 
affecting  the  merits  of  the  decision  upon  the  matters  submitted. 

3.  Where  the  award  is  imperfect  in  a  matter  of  form,  not  affecting  the  merits  of 
the  controversy,  and  if  it  had  been  a  referee's  report,  the  defect  could  have  been 
amended  or  disregarded  by  the  court. 

The  order  may  modify  and  correct  the  award,  so  to  affect  the  intent  thereof,  and 
promote  justice  between  the  parties. 
2  R.  S.  541,  §§  II  and  13. 

§  2376.  Motions ;  when  to  be  made. 

Notice  of  a  motion  to  vacate,  modify,  or  correct  an  award,  must  be  served  upon  the 
adverse  party  to  the  submission,  or  his  attorney,  within  three  months  after  the  award 
is  filed  or  delivered,  as  prescribed  by  law  for  service  of  notice  of  a  motion,  upon  an 
attorney  in  an  action.  For  the  purposes  of  the  motion,  any  judge,  who  might  make 
an  order  to  stay  the  proceedings,  in  an  action  brought  in  the  same  court,  may  make 
an  order,  to  be  served  with  the  notice  of  motion,  staying  the  proceedings  of  the  ad- 
verse party  to  enforce  the  award. 

§  2377.  Costs  on  vacating  award. 

Where  the  court  vacates  an  award,  costs,  not  exceeding  twenty-five  dollars  and 
disbursements,  may  be  awarded  to  the  prevailing  party  ;  and  the  payment  thereof 
may  be  enforced,  in  like  manner  as  the  payment  of  costs  upon  a  motion  in  an  action. 

Form  of  Notice  of  Motion  to  Confirm  Award. 


Alexander  Palmer 

and  !-  In  arbitration. 

John  Constable. 


To  JOHN  Constable  and  Carroll  Whitaker,  Esq. ,  his  Attorney  : 

Take  notice,  that  an  application  will  be  made  to  the  Supreme 
Court,  at  a  Special  Term  thereof,  to  be  held  at  the  court-house,  in  the 
city  of  Kingston,  on  the  26th  day  of  December,  1886,  for  an  order 
confirming  the  award  of  the  arbitrators  herein  in  the  above-entitled 
matter,  which  award  is  dated  December  5,  1886,  and  for  judgment 
thereupon  and  in  accordance  therewith,  with  costs,  and  for  such 
other  or  further  relief  as  may  be  proper. 

That  said  application  will  be  made  upon  said  award  and  upon  other 
papers  served.        Yours  etc.,  ALEXANDER  PALMER. 

S.   B.  SHARPE, 

Attar 7iey  for  Alex.  Palmer. 
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Form  of  Order  upon  Motion  Confirming  Award. 

At  a  Special  Term  held  at  the  city  hall,  in  the  city  of  Albany,   on 

the  loth  day  of  January,  1887  ■ 
Present : — Hon.  S.  L.  Mayham,  Jus/ice. 
(Title.) 

On  reading  and  filing  the  award  made  by  the  arbitrators  (naming 
them)  in  the  above  matter,  dated  the  5th  day  of  December,  1885,  by 
which  it  appears  that,  etc.,  (state  substance  of  award)  with  proof  of 
due  service  upon  John  Constable,  of  notice  of  this  application,  to- 
gether with  a  copy  of  said  award,  and  upon  motion  of  S.  B.  Sharpe, 
counsel  for  said  Alexander  Palmer,  after  hearing  Carroll  Whitaker, 
Esq.,  counsel  for  John  Constable,  opposed,  and  on  reading  (name 
any  opposing  papers)  :  It  is  hereby  ordered  that  the  said  award 
be,  and  the  same  is  hereby  confirmed,  and  that  the  said  Alexander 
Palmer  have  judgment  against  the  said  John  Constable,  for  the  relief 
therein  specified,  and  for  the  fees  and  expenses  of  the  said  arbitrators, 
as  therein  mentioned,  and  $25  costs  of  this  application,  and  of  the 
proceedings  subsequent  hereto,  and  his  disbursements  therefor  to  be 
taxed.  S.   L.   MAYHAM, 

Justice  Supreme  Couri, 


Order  Confirming 
{Caption. ) 

Award. 

Patrick  J.  Flannery 

agst. 

Asian  Sahagian. 

134  N.  Y.  88 

The  motion  to  confirm  the  award  of  the  arbitrators  (insert  names) 
in  the  above  entitled  matter,  dated  December  30,  1889,  by  which  it 
appears  that  the  above  named  Patrick  J.  Flannery  is  entitled  to  re- 
cover from  the  above  named  Asian  Sahagian  the  sum  of  |i, 354.04, 
and  the  motion  to  vacate  said  award,  coming  on  to  be  heard,  and 
on  reading  and  filing  the  submission  to  arbitration  of  the  parties 
hereto,  the  award  made  by  the  said  arbitrators,  the  certificate  of 
George  Rayner,  architect,  the  affidavits  of  Patrick  J.  Flannery  veri- 
fied the  6th  day  of  February,  1890,  and  of  the  said  arbitrators  veri- 
fied January  30th,  1890,  and  on  motion  of  F.  X.  Donoghue,  counsel 
for  Patrick  J.  Flannery,  after  hearing  Joseph  F.  Daly,  counsel  for 
said  Asian  Sahagian,  opposed,  and  on  reading  the  affidavit  of  the 
said  Asian  Sahagian,  verified  February  6th,  1890,  it  is  hereby 

Ordered,  that  the  said  award  be  and  the  same  is  hereby  confirmed, 
and  that  the  said  Patrick  J.  Flannery  have  judgment  against  the 
said  Asian  Sahagian  for  the  sum  of  $1,350.04,  with  interest  thereon 
from  December  30,  1889,  and  $10  costs  of  this  application  and  of  the 
proceedings  subsequent  thereto  and  his  disbursements  therefor,  to 
be  taxed.  J.  O.   DYKMAN, 

/.    S.    C. 
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Form  of  Notice  of  Motion  to  Vacate  or  Modify,  etc.,  the 

Award. 

(Title.) 

To  S.  B.  Sharpe,  attorney  /or  Alexander  Palmer  : 

Take  notice  that  an  application  will  be  made  to  the  Supreme  Courts 
at  a  Special  Term  thereof,  to  be  held  at  the  court-house,  in  the  city 
of  Hudson,  on  the  5th  day  of  January,  1886,  for  an  order  vacating 
(modifying  or  correcting),  in  the  following  particulars  :  (stating' 
them)  the  award  of  the  arbitrators  made  herein,  dated  December  5, 
1885,  with  costs,  and  for  such  other  or  further  relief  as  may  be 
proper. 

That  such  application  will  be  made  upon  the  said  award,  and  upori 
the  affidavits  and  papers,  with  copies  of  which  you  are  herewith 
served.  Yours,  etc., 

CARROLL  WHITAKER, 

Attorney  for  John  Constable. 

Order  to  Stay. 

To  Alexander  Palmer  : 

On  the  within  papers,  let  all  proceedings  on  the  part  of  Alexander 
Palmer,  to  enforce  the  said  award,  be  stated  until  the  hearing  and 
determination  of  the  within  noticed  motion. 

Dated,  December  26,  1885.  W.   L.   LEARNED, 

Justice  Supreme  Court. 

Order  Vacating  Award. 

At  a  term  of  the  Supreme  Court,  held  in  and  for  the  State  of  New 
York,  at  the  court-house  in  the  city  of  Hudson,  on  the  5th  day 
of  January,  1886  : 

Present  : — Hon.  Samuel  Edwards. 

(Title. ) 

On  reading  and  filing  notice  of  motion,  that  the  award  made 
herein  by  the  arbitrators  heretofore  selected,  dated  the  5th  day  of 
December,  1885,  be  vacated,  modified,  or  corrected,  and  on  motion 
of  C.  Whitaker,  counsel  for  John  Constable,  and  after  hearing  S.  B. 
Sharpe,  attorney  for  Alexander  Palmer,  and  on  reading  (name  oppos- 
ing papers)  :  It  is  hereby  ordered  that  the  said  award  be,  and  the 
same  is  hereby  vacated  with  $25  costs  and  disbursements,  to  be 
taxed  to  be  paid  by  the  said  Alexander  Palmer  to  the  said  John 
Constable.  SAMUEL  EDWARDS, 

Justice  Supre?ne  Court. 

It  was  held  in  Hughes  v.  Byzvatcr,  4  Hill,  551,  that  where  a 
bond  of  submission  to  arbitrators  contained  a  stipulation  that  in 
case  the  award  was  not  paid  or  fulfilled,  judgment  for  the  penalty 
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of  the  bond  might  be  forthwith  entered  in  the  Supreme  Court ; 
the  prevailing  party  was  at  liberty  to  perfect  judgment  imme- 
diately, but  this  is  questioned  in  Goodscll  v.  Phi/lips,  ^.g  Barb.  353. 
As  to  the  entry  of  judgment  on  an  award  under  arbitration,  not 
under  the  statute,  see  Bank  of  Monroe  v.  Widncr,  11  Paige,  529; 
Merritt  v.  Thoinpson,  27  N.  Y.  225.  A  mistake  in  an  award  may 
be  corrected  by  an  action  in  equity,  notwithstanding  the  award 
was  made  under  an  arbitration  providing  that  judgment  might  be 
entered  on  the  award  under  the  .statute.  The  power  of  the  court 
to  correct  or  modify  the  award  within  a  limited  time  is  not  exclu- 
sive, but  the  Supreme  Court  possesses  the  original  equitable 
jurisdiction. 

On  application  to  vacate  an  award,  the  court  may  go  behind 
the  award  and  inquire  as  to  what  took  place  before  the  arbi- 
trators. Matter  of  Williams,  4  Denio,  194;  Butler  v.  Mayor, 
7  Hill,  329.  But  the  arbitrators  cannot  give  evidence  for  the 
purpose  of  impeaching  the  award  or  to  contradict  it.  Mayor  v. 
Butler,  I  Barb.  325;  Freneh  v.  Neiv,  20  id.  481;  Cajnpbell  v. 
Western,  T,  Paige,  124;  Harrington  v.  Haniblin,  12  Wend.  212. 
But  they  may  give  evidence  to  show  that  they  did  not  consider 
a  particular  matter,  or  that  matters  were  contained  in  the  award 
not  in  the  submission.  Morris  v.  Osborn,  64  Barb.  543  ;  Mayor 
V.  Butler,  i  id.  325  ;  Briggs  v.  Smith,  20  id.  409. 

The  rule  that  arbitrators  cannot  give  evidence  to  impeach  the 
award  does  not  apply  where  an  umpire  has  been  chosen,  i  Barb. 
325,  supra.  Nor  does  it  apply  to  an  arbitrator  who  has  not 
signed  an  award  made  by  the  majority  of  the  arbitrators.  Arbi- 
tration of  National  Bank  V.  Darragh,  ij  Week.  Dig.  290.  Unless 
restricted  by  the  submission,  arbitrators  may  disregard  strict 
rules  of  law  and  evidence  and  decide  according  to  their  sense  of 
equity.  Fueiickar  v.  Guareiian  Mutual  Life  Ins.  Co.,  62  N.  Y. 
392.  Awards  are  to  be  liberally  construed  for  the  purpose  of 
upholding  them.  Jackson  w.  Ai/ibler,  14  Johns.  96;  Fudiekar  v. 
Ins.  Co.,  62  N.  Y.  392. 

An  award  may  be  set  aside  for  partiality  or  corruption  of 
the  arbitrators.  Smith  v.  Cutler,  10  Wend.  590;  Fnnist  v. 
Hoyt,  17  id.  410.  But  in  order  to  justify  a  court  in  inter- 
fering on  this  ground,  the  facts  should  be  clearly  shown. 
Woody.  A.  &-  R.  R.  R.,Z  N.  Y.  168;  Perkins  v.  Giles,  50  id. 
228.      Or  if   the  parties  have    not   had  an    opportunity    to  be 
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heard  before  the  arbitrators.  Jordan  v.  Hyatt,  3  Barb.  275.  The 
misconduct  and  misbehavior  which  under  the  statute  authorize 
vacating  an  award  must  be  acts  which  evince  unfairness,  and 
not  merely  error  of  judgment,  no  matter  how  great.  Smith 
V.  Cutler,  10  Wend.  590;  Ketcham  v.  Woodruff,  24  Barb.  147; 
Perkins  v.  Giles,  50  N.  Y.  228;  De  Castro  v.  Brett,  56  How.  484. 
The  court  will  not  set  aside  an  arbitration  where  the  arbitrators 
have  erred  only  in  regard  to  a  question  of  law  or  fact.  Jackson 
V.  Ambler,  14  Johns.  96;  Campbell  \.  Western,  3  Paige,  124; 
Winship  v.  Jewett,  I  Barb.  Ch.  173  ;  Keteliam  v.  Woodruff,  24 
Barb.  147;  Emmett  v.  Hoyt,  17  Wend.  410.  When  the  award  is 
within  the  limit  of  the  submission,  and  there  is  no  evidence  of 
fraud,  courts  will  not  ordinarily  interfere  with  the  determination. 
Matter  of  Roosevelt  v.  Nichols,  6  Week.  Dig.  437.  An  award  will 
not  be  set  aside  for  error  either  of  law  or  fact  relating  to  matters 
within  the  jurisdiction  of  the  arbitrators.  There  must  be  either 
misconduct,  or  corruption,  or  a  mistake,  or  a  clerical  error,  and 
in  general  this  must  appear  on  the  face  of  the  award,  or  in  some 
paper  delivered  with  it.  Morris  Run  Coal  Co.  v.  Salt  Co.  of 
Onondaga,  58  N.  Y.  667.  No  objection  can  be  made  which  does 
not  involve  corruption  or  misconduct  on  the  part  of  the  arbi- 
trators, or  an  award  not  within  the  submission.  Merritt  v. 
Thompson,  27  N.  Y.  325  ;  Herrick  v.  Blair,  i  Johns.  Ch.  loi  ; 
Shepardv.  Merrill,  2  id.  276  ;  Todd  v.  Barlozv,  id.  551  ;  Perkins  v. 
Wing,  10  Johns.  142;  Matter  of  Roosevelt  v.  Nichols,  6  Week. 
Dig.  437.  It  is  not  competent  at  law  to  show  that  the  arbi- 
trators made  mistakes,  and  a  voluntary  promise  by  a  party  to 
correct  any  errors  does  not  open  the  award  in  that  respect. 
Efner  v.  Shazv,  2  Wend.  567.  And  it  is  no  ground  of  objection 
in  an  action  to  enforce  a  common-law  submission  that  it  is  against 
law.  Mitchell  w.  Bush,  7  Cow.  185  ;  Cranston  v.  Kenny,  9  Johns. 
212.  Although  if  a  mistake  is  made  in  ascertaining  the  amount 
due  it  is  a  good  defence  to  an  action  on  an  award,  a  general  allega- 
tion that  the  arbitrators  "  made  a  mistake  in  such  computation, 
which  mistake  was  a  clerical  error,  and  that  the  award  was  the 
result  of  such  clerical  error,"  is  sufficient.  Garveyv.  Carey,  35 
How.  282.  If  special  matters  are  submitted  the  award  is  not 
void  because  it  directs  a  general  release,  since  it  will  inure  only 
to  the  matter  submitted.  Miiiiro  v.  Alaire,  2  Caines,  320. 
Where  a  party  has  with  full  knowledge  accepted  and  executed 
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an  award  it  should  not  be  set  aside.  De  Castro  v.  Brett,  56  How. 
484.  \x\  Fudickar  w .  Guardian  Mutual  Life  Insurance  Co.,  a^"-^  How, 
462,  Ty^  N.  Y.  Super.  358,  affirmed,  62  N.  Y.  392,  it  is  held 
that  where  all  the  proofs  and  proceedings  before  the  arbitrator 
are  not  put  in  evidence  in  an  action  to  set  aside  the  award,  the 
court  will  presume  that  the  facts  necessary  to  sustain  his  rulings 
were  established  before  him.  The  general  rule  that  the  court 
will  not  interfere  with  an  award  except  for  fraud,  corruption, 
partiality,  or  misconduct  on  the  part  of  the  arbitrator,  or  exces- 
sive or  imperfect  use  of  the  powers  conferred,  or  of  gross  mistake 
as  to  which  there  can  be  no  controversy,  is  reiterated  with  the 
qualifications  that  the  rule  does  not  apply,  where  the  arbitrator 
by  statements  in  the  award  or  opinion  of  his  intention  to  be 
governed  by  strictly  legal  rules  has  conferred  upon  the  court  a 
power  of  inquiry  and  revision.  See,  also,  Dc  Castro  v.  Brett,  56 
How.  484.  In  Halstead  v.  Seaman,  82  N.  Y.  27,  some  of  the 
rules  applicable  to  awards  are  stated  to  be  that  the  refusal  of  an 
arbitrator  to  hear  testimony  which  is  pertinent  and  material  is 
sufficient  misconduct  to  authorize  the  setting  aside  of  his  award, 
though  he  may  think  he  has  sufficient  other  evidence.  The  con- 
struction by  arbitrators  of  the  submission  to  them  is  not  con- 
clusive, it  is  for  the  court  to  determine  whether  they  have 
exceeded  their  powers  or  refused  to  exercise  them.  The  general 
rule  that  the  decisions  of  arbitrators  on  the  mere  ground  that 
they  are  erroneous  are  not  reviewable,  applies  only  to  matters 
submitted  to  them.  The  case  of  Fudickar  v.  The  Guardian  Mut. 
his.  Co.,  62  N.  Y.  392,  is  cited  with  approval.  That  case  holds, 
among  other  things,  that  any  violation  of  material  justice,  such 
as  receiving  material  evidence  from  one  party  without  the  knowl- 
edge or  consent  of  the  other,  should  be  condemned.  The  two 
cases  give  very  fully  the  principles  now  applied  by  the  courts  to 
the  review  of  awards  made  by  arbitrators,  and  the  earlier  cases 
of  Herrick  v.  Blair,  i  Johns.  Ch.  loi  ;  Cajyipbell  v.  Western,  3 
Paige,  124;  Dater  v.  Wellington,  i  Hill,  319;  and  Turnbull  v. 
Martin,  37  How.  20,  must  be  read  in  the  light  of  these  later 
decisions.  See,  also.  Van  Cortlandt  v.  UnderJull,  17  Johns.  405. 
But  an  award  cannot  be  impeached  collaterally  by  showing  that 
the  arbitrators  erred  in  receiving  evidence.  Vielev.  T.  &  B.  R.  R. 
Co.,  21  Barb.  381,  affirmed  on  another  point,  20  N.  Y.  184.  On 
a  motion  to  vacate  an  award  on  the  ground  that  improper  evi- 
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dence  has  been  received,  the  question  is,  whether  sucli  evidence 
has  been  received  which,  by  any  probability,  may  have  affected 
the  conclusion  of  the  arbitrators,  and  not  whether  such  evidence 
was  considered  by  them  in  making  their  award.  If  the  evidence 
was  received,  it  is  impossible  for  the  court  to  say  that  it  did 
not  affect  the  conclusion  of  the  arbitrators.  Arbitration  National 
Bank  v.  Darragh,  17  Week.   Dig.  290. 

Where  an  arbitrator  had  before  his  selection  examined  the 
property  he  was  to  appraise,  and  expressed  an  opinion  as  to  its 
value,  and  the  award  was  clearly  excessive,  it  was  held  to  show 
partiality  and  misconduct.  Smiths.  Cooly,  '^  DdXy,  401.  But  the 
fact  that  previous  to  the  arbitration  one  of  the  arbitrators  con- 
sulted with  defendant,  and  told  him  the  claim  was  too  high,  does 
not  show  such  partiality,  corruption,  or  gross  misbehavior  as  to 
invalidate  the  award.  French  v.  Neiv,  20  Barb.  481,  reversed  on 
another  point,  28  N.  Y.  147.  An  award  cannot  be  objected  to 
on  the  ground  that  the  arbitrator  did  not  hear  the  evidence,  if  it 
appears  that  the  parties  waived  a  hearing,  and  expected  and  in- 
tended that  he  should  make  his  decision  upon  his  personal  knowl- 
edge. Wiberly  v.  Matthctus,  91  N.  Y.  648.  Nor  does  the  fact 
that  the  plaintiff  communicated  with  his  proposed  arbitrator  with 
reference  to  the  controversy  avoid  the  award,  although  the 
amount  awarded  is  large.    Woody.  A.  &  R.  R.  R.  Co.,  8  N.  Y.  160. 

The  fact  that  the  arbitrators  took  into  consideration  matters 
not  submitted  to  them  is  admissible  in  an  action  on  an  award, 
and  if  they  did  so,  and  the  court  cannot  distinguish  so  as  not  to 
affect  the  justice  of  the  case,  the  whole  award  is  void.  Briggsv. 
Smith,  20  Barb.  409  ;  Butler  v.  Mayor,  7  Hill,  329  ;  S.  C.  i  Barb. 
325 ;  Hiscock  V.  Harris,  74  N.  Y.  109.  If  an  arbitrator  exceeds 
his  authority  it  is  immaterial  whether  it  is  done  consciously  or  by 
mistake.  Borrowe  v.  Milbank,  6  Duer,  680.  But  there  is  a  pre- 
sumption that  the  arbitrators  have  acted  within  the  submission 
till  the  contrary  appears  {Solo7nons  v.  McKinstry,  13  Johns.  27  ; 
Pierce  v.  Morrison,  6  Hun,  235)  ;  and  even  though  the  terms  of 
an  award  are  less  comprehensive  than  the  submission,  the  award 
is  good  unless  it  appears  that  the  matters  submitted  were  brought 
before  the  arbitrators  which  are  not  embraced  in  the  award. 
Ott  V.  Schroeppel,  5  N.  Y.  482.  An  entire  award  is  not  necessarily 
to  be  rejected  because  in  some  respects  in  excess  of  the  submis- 
sion, or  invalid  under  the  statute,  if  the  objectionable  parts  can 
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be  separated.  Locke  w.  Fillcy,  14  Hun,  139;  Martin  v.  Williams, 
13  Johns.  264  ;  Cox  y.Jaggcr,  2  Cow.  638  ;  Jackson  v.  Amhlcr,  14 
Johns.  96;  Dokc  V.  James,  4  N.  Y.  567  ;  Keep  v.  Keep,  \y  Hun, 
152;  Harrison  v.  Ilighann,  15  Barb.  524;  Bacon  v.  Wilbur,  i 
Cow.  117.  Otherwise,  if  the  parts  are  dependent.  Schuyler  v. 
Vandervcer,  2  Caines,  235  ;  Jones  v.  Wellwood,  71  N.  Y.  208. 
Where  an  award  is  void  in  one  j)articular,  and  that  is  tlie  only 
act  which  the  party  is  directed  to  do,  and  is  the  consideration  in- 
tended for  the  act  required  of  the  otlier  party,  the  whole  is  void. 
Brown  v.  Ilankerson,  3  Cow.  70. 

An  award  must  be  certain  and  definite,  so  as  to  show  what  each 
party  is  required  to  do  ;  if  it  is  sufficiently  certain  to  be  obligatory 
as  a  contract  it  is  valid,  and  if  the  several  parts  are  consistent, 
and  their  meaning  plain,  the  award  will  be  upheld.  ScJmylcr  v. 
]'a)iderveer,  2  Caines,  235;  Perkins  v.  Giles,  50  N.  Y.  228; 
Piersonv.  Van  Mart er,  17  Week.  Dig.  183.  An  award  is  suflfi- 
ciently  certain  though,  it  requires  a  calculation,  if  the  basis  for  the 
calculation  is  given.  Ludlow  \;.  Grozart,  3  Johns.  Cas.  534.  As 
in  an  award  that  defendant  pay  a  certain  sum,  and  each  party 
pay  his  own  witness'  fees.  Weed  v.  Ellis,  3  Caines,  253.  If  the 
submission  fixes  the  time  of  payment,  an  award  fixing  the  amount 
is  sufficient.  Gomea  v.  Garr,  6  Wend.  583,  reversed  on  another 
point,  9  id.  549. 

On  a  submission  of  partnership  matters  an  award  requiring  one 
partner  to  pay  the  partnership  debts  is  suf^ciently  certain.  Case 
V.  Ferris,  2  Hill,  75.  And  where  a  pending  action  is  referred  to 
arbitrators,  an  award  for  a  sum  and  costs  to  which  he  has  been 
subjected  is  sufficiently  certain.  Bougliton  v.  Seamans,  9  Hun,  392. 
So  an  award  on  a  boundary  question  is  sufficient  if  it  shows 
enough  to  enable  each  party  to  decide  if  his  possession  corre- 
sponds with  the  line.  Bacon  v.  Wilbert,  i  Cow.  117.  As  an  in- 
stance of  sufficient  award,  see  Cutler  v.  Cutler,  48  N.  Y.  Super. 
470.  An  otherwise  indefinite  award  may  be  cured  by  the  recital. 
Woodv.  A.  &  R.  R.  R.  Co.,  8  N.  Y.  160  ;  Butler  v.  Mayor,  7  Hill, 
329;  Mayor  V.  Butler,  i  l^arb.  325.  An  award  incomplete  on  its 
face  may  be  su[)plcmented  by  parol  evidence,  and  the  rule  re- 
quiring an  award  to  be  certain  only  requires  that  the  meaning  of 
the  parties  can  be  ascertained  when  all  the  evidence  is  before  the 
court.  When  a  portion  of  an  award  is  void  for  uncertainty,  it 
does  not  vitiate  the  residue  if,  by  striking  out  the  defective  por- 
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tioii/r  ;i  substantial,  definite,  and  unobjectionable  award  remains. 
Becker  V.  Bowen,  61  N.  Y,  317.  An  award  that  a  contractor  is 
entitled  to  his  full  bill,  after  deducting  the  bills  paid  him  by 
persons  named,  is  void  for  uncertainty.  Fallon  v.  Kclchar,  16 
Hun,  266.  To  same  effect,  Wait  v.  Barry,  12  Wend.  -^^jj.  It 
is  said,  in  Hiscock  v.  Harris,  74  N,  Y.  109,  that  there  are  certain 
fundamental  requisites  and  properties  which  awards  must  possess  ; 
among  other  things  they  must  be  within  the  submission,  certain, 
and  to  a  common  intent  and  final.  They  must  be  within  the  sub- 
mission, because  to  no  other  subjects  or  questions  than  to  those 
embraced  therein  does  their  authority  extend  ;  they  must  be 
certain,  that  parties  may  know  their  rights  and  obligations  ;  and 
they  must  be  final,  that  the  parties  may  not  be  remitted  to  a 
new  controversy.  The  award  in  question  in  that  action  is  then 
held  to  be  void,  among  other  things,  for  uncertainty. 

Where  there  is  a  submission  of  all  questions,  and  an  intent  ap- 
pears to  have  everything  decided,  if  anything  is  decided,  an 
award  deciding  part  only  is  void.  An  award  that  all  causes  of 
action  were  merged  in  and  discharged  by  a  contract,  and  ordering 
judgment  and  dismissing  the  complaint,  but  concluding  that  it 
is  not  intended  to  determine  the  rights  of  either  of  said  parties 
under  the  contract,  is  not  final  and  definite  and  should  be  set 
aside.  Jones  v.  Welhvood,  71  N.  Y.  208.  It  would  be  fatal  to 
the  award  if  any  portion  of  the  matters  in  dispute  submitted  to 
the  arbitrator  should  be  found  not  to  have  been  decided  by  him, 
although  the  question  whether  an  award  is  invalid  does  not  de- 
pend on  any  absolute  rule  of  law  requiring  the  determination 
of  all  the  matters  submitted  to  give  validity  to  an  award,  but 
upon  the  terms  of  the  submission.  Mcrritt  v.  Thompson,  27  N. 
Y.  225. 

The  reservation,  by  arbitrators,  of  a  power  over  the  thing  sub- 
mitted shows  the  award  not  to  be  final,  and  with  this  funda- 
mental defect  in  an  award  it  is  void,  and  parties  have  a  right  to  in- 
sist upon  a  legal  objection.  Hiscock  v.  Harris,  74  N.  Y.  109. 
But  this  cannot  be  shown  dehors  the  record.  Todd  v.  Barlow^  2 
Johns.  Ch.  551.  But  an  award  by  arbitrators  who  are  empowered 
to  determine  the  disposition  of  partnersliip  property  in  payment 
of  partnership  debts  is  not  void  because  it  does  not  dispose  of  all 
the  assets,  unless  the  submission  expressly  provides  that  it  must 
do  so.     It  is  valid  as  to  all   assets  of  which  it  disposes,  and  the 
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Others  remain,  as  before,  the  joint  property  of  the  partners. 
Backus  V.  Fobcs,  20  N.  Y.  204.  While  all  matters  submitted 
must  be  embraced  in  the  award,  it  will  be  presumed  this  is  done, 
but  if  the  contrary  appears  award  is  void.  Wright  v.  Wright,  5 
Cow.  197;  Moore  V.  Cochcro/t,  4  Ducr,  133.  An  award  which 
leaves  nothing  to  be  done,  except  some  ministerial  act,  as  select- 
ing from  a  designated  stock,  is  final.  Oivcn  v.  Bocruin,  23  Barb. 
187.  An  award  of  payment  of  a  specific  sum  stated  that  the 
party  had  a  just  claim  to  it,  or  more  if  insisted  upon.  It  was 
held  that  the  award  was  final,  though  no  release  was  directed, 
and  it  was  to  be  intended  that  the  claimant  consented  to  the  re- 
duction of  the  sum.     Solo^nons  v.  McKinstry,  13  Johns.  27. 

An  award  requiring  a  release  by  a  married  woman,  who  was 
not  strictly  a  party  to  the  arbitration,  is  good  if  the  release  is 
tendered.  Smith  v.  Sweeney,  35  N.  Y.  291.  Where  the  submis- 
sion of  the  question  of  boundary  disclosed  that  the  arbitrators 
were  to  be  governed  by  an  original  tier  lien,  it  was  held  that  the 
conclusion  of  the  arbitrators  as  to  where  that  line  was  was  con- 
clusive. Robertson  v.  McNeil,  12  Wend.  578.  Where  the  arbi- 
trators awarded  damages  for  slander  the  defendant  cannot  resist 
payment  on  the  ground  the  words  were  not  actionable.  Shephard 
v.  Watroiis,  3  Caines,  166  ;  see  French  v.  Neiv,  20  Barb.  481, 
reversed  on  another  point,  28  N.  Y.  147.  Where  arbitrators 
opened  an  account  stated,  the  award  was  sustained.  Emmet  v. 
Hoyt,  17  Wend.  410. 

If  a  verdict  would  not  be  set  aside  on  same  facts,  an  award  will 
be  sustained.  Wood  v.  A.  &  R.  R.  R.  Co.,  8  N.  Y.  160.  And  an 
award  will  not  be  opened  on  the  subsequent  discovery  of  a  re- 
ceipt. Todd  V.  Barlozv,2  ]o\\\\s.C\\.  ^^\.  In  Dater  v.  Welling/on, 
I  Hill,  319,  under  a  submission  by  partners  as  one  party  to  a  con- 
troversy, an  award  against  one  of  them  was  sustained.  Under 
submission  of  a  claim  against  an  insurance  company,  the  arbitra- 
tors^besides  awarding  a  sum  provided  that  the  claimant  should 
assign  his  claim  to  another  company,  held,  within  the  powers  of 
the  arbitrators.  N'chols  v.  Rensselaer  County  Mut.  Ins.  Co.,  22 
vV'ciul.  125.  But  an  award  requiring  a  party  to  do  an  act  which 
it  does  not  appear  the  party  can  control,  is  void  to  that  extent. 
Martin  v.  Williams,  13  Johns.  264.  As  is  an  award  that  a  sum 
claimed  from  a  third  party  is  invalid  and  not  a  bar  to  an  action. 
Brazil  V.  Isham,  i  E.  D.   Smith,  437,  affirmed  on  other  grounds, 
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12  N.  Y.  9.  A  verbal  award  is  not  valid  unless  a  verbal  submis- 
sion of  the  matters  on  which  it  is  made  would  be  binding.  The 
fact  that  one  of  the  parties  by  consenting  to  a  verbal  award  pre- 
vented the  arbitrators  from  making  a  valid  award,  will  not  de- 
prive him  of  the  right  to  show  the  invalidity  of  the  one  made. 
FrcncJi  v.  New,  28  N.  Y.  147.  A  court  of  equity  will  correct  a 
mistake  in  an  award  of  arbitrators  and  decree  a  performance. 
Bonck  V.   Wilbcr,  4  Johns.  Ch.  405. 

The  court  possesses  no  general  supervisory  power  over  awards, 
and  if  arbitrators  keep  within  their  jurisdiction,  their  award  will 
not  be  set  aside,  because  they  have  erred  in  judgment,  either  in 
fact  or  in  law.     McGregor  v.  Sprott,  13  Supp.  191. 

An  award  must  be  vacated  when  the  same  does  not  show  upon 
its  face  that  it  is  definite  and  final  and  does  not  contain  data  for 
working  out  a  definite  and  final  determination  of  the  controversy 
submitted.  Upon  the  making  and  delivering  of  such  a  defective 
award,  the  arbitrators  have  no  power  to  perfect  it  by  a  supplement- 
ary award,  they  being /////r/wj- ^^<:Z(?.  Herbst  v.  Hagenaers,  137 
N.  Y.  294,  50  St.  Rep.  688,  affirming  62  Hun,  573,  43  St.  Rep.  55, 
17  Supp.  59.  In  an  arbitration  between  an  insurance  company 
and  one  assured,  when  it  appears  that  the  arbitrator  appointed 
is  an  agent  or  advocate  of  the  insurance  company,  after  the  com- 
pany represented  the  arbitrator  to  be  a  disinterested  person,  the 
award  should  be  set  aside  as  obtained  by  fraud,  and  the  assured 
allowed  a  remedy  by  action.  Bradshazvv.  Agrieultiiral  his.  Co., 
42  St.  Rep.  79,  16  Supp.  640.  But  an  award  will  not  be  set  aside 
where  the  arbitrator  was  a  cousin  to  one  of  the  parties  and  was 
a  guest  at  his  house  during  the  hearing  of  the  controversy,  in 
the  absence  of  evidence  of  undue  partiality  or  fraud  ;  neither,  it 
seems,  will  the  court  set  aside  an  award  because  arbitrators  have 
erred  in  judgment  either  in  fact  or  in  law,  for  the  courts  possess 
no  supervisory  power  over  award  if  the  arbitrators  keep  within 
their  jurisdiction.  McGregor  v.  Sprott,  13  Supp,  192,  35  St.  Rep. 
908.  Where  an  arbitration  is  not  a  statutory  arbitration,  but  is 
a  common-law  arbitration,  the  courts  cannot  set  aside  an  award 
otherwise  than  by  action.  To  set  aside  an  award  upon  motion, 
it  must  be  a  statutory  arbitration.  In  re  Dicarlo,  13  Supp.  83. 
An  award  will  be  set  aside  if  the  rights  of  the  parties  have  been 
prejudiced  by  the  misbehavior  of  the  arbitrators,  or  if  the  ar- 
bitrators, before  taking  testimony,  have  not  taken   the   oath   and 
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the  same  is  not  waived  by  the  parties,  or  if  the  arbitrators  fail  to 
administer  the  oath  to  witnesses,  or  if  the  umpire  selected  by 
arbitrators  uses  previous  testimony  taken  before  the  arbitrators 
without  rehearing  the  same,  or  if  the  award  is  not  acknowledged, 
proved,  or  certified  according  to  the  requirements  of  §  2372. 
Matter  of  Grening,  74  Hun,  67,  56  St.  Rep.  197.  If  arbitrators 
keep  within  their  jurisdiction,  their  award  will  not  be  set  aside 
for  errors  of  law  or  fact  upon  the  part  of  the  arbitrators,  but 
only  for  corruption,  fraud,  or  misbehavior,  and  where  an  award  is 
severable  that  part  of  it  which  is  proper  may  be  allowed  to  stand, 
while  improper  parts  may  be  vacated.  Shrump  v.  Parfitt,  84 
Hun,  342,  33  Supp.  409,  67  St.  Rep.  242.  Where  arbitrators 
make  a  supplementary  award  in  excess  of  their  jurisdiction,  the 
same  will  be  vacated  ;  so,  too,  where  the  original  award  is  not 
final  and  definite  and  does  not  contain  data  for  such  definite  and 
final  determination  of  the  whole  controversy.  Herbst  v.  Hag- 
enaerSy  137  N.  Y.  294. 

ARTICLE  V. 

Judgment  on   Award  and   Appeal  Therefrom.    §§  2378, 

2379,  2380,  2381. 

§  2378.  Judgment  on  award;  when  and  how  entered.    Costs. 

Upon  the  granting  of  an  order  confirming,  modifying,  or  correcting  an  award, 
judgment  may  be  entered  in  conformity  therewith,  as  upon  a  referee's  report  in  an 
action,  except  as  is  otherwise  prescribed  in  this  title.  Costs  of  the  appHcation,  and 
of  the  proceedings  subsequent  thereto  not  exceeding  twenty-five  dollars  and  dis- 
bursements, may  be  awarded  by  the  court,  in  its  discretion.  If  awarded,  the  amount 
thereof  must  be  included  in  the  judgment. 

Id.  §  14,  am'd. 

§  2379.  Judgment  roll. 

Immediately  after  entering  judgment,  the  clerk  must  attach  together  and  file  the 
following  papers,  which  constitute  the  judgment  roll  : 

1.  The  submission  ;  the  selection  or  appointment,  if  any,  of  an  additional  arbitrator, 
or  umpire  ;  and  each  written  extension  of  the  time,  if  any,  within  which  to  make 
the  award. 

2.  The  award. 

3.  Each  notice,  affidavit,  or  other  paper,  used  upon  an  application  to  confirm, 
modify,  or  correct  the  award,  and  a  copy  of  each  order  of  the  court,  upon  such  an 
application. 

4.  A  copy  of  the  judgment. 

The  judgment  may  be  docketed,  as  if  it  was  rendered  in  an  action. 
2  R  S.  541,  §  15,  and  part  of  §  16,  am'd. 

§  2380.  EfFect  of  judgment ;  how  enforced. 

The  judgment  so  entered  has  the  same  force  and  effect,  in  all  respects,  as,  and  is 
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subject  to  all  the  provisions  of  law  relating  to,  a  judgment  in  an  action  ;  and  it  may 
be  enforced,  as  if  it  had  been  rendered  in  an  action  in  the  court  in  which  it  is  entered. 

§  2381.  Appeal. 

An  appeal  may  be  taken  from  an  order  vacating  an  award,  or  from  a  judgment  en- 
tered upon  an  award,  as  from  an  order  or  judgment  in  an  action.  The  proceedings 
upon  such  an  appeal,  including  the  judgment  thereupon,  and  the  enforcement  of  the 
judgment,  are  governed  by  the  provisions  of  chapter  twelfth  of  this  act,  as  far  as  they 
are  applicable. 

Judgment. 

NEW  YORK  SUPREME  COURT— Westchester  County. 


Patrick  J.  Flannery 

agst. 

Asian  Sahagian. 


134  N.  Y.  88. 

Judgment,  March  21,  1890. 


A  dispute  having  arisen  between  the  parties  above  named  as  to 
the  payment  by  the  said  Asian  Sahagian  to  the  said  Patrick  J.  Flan- 
nery of  the  sum  of  $1,350.04,  amount  of  the  final  payment  on  a 
building  contract  claimed  by  the  said  Patrick  J.  Flannery  to  be  due 
from  said  Asian  Sahagian,  and  said  dispute  having  been  duly  sub- 
mitted to  certain  arbitrators  agreed  upon  by  the  said  parties,  and 
said  arbitrators  having  duly  made  an  award  dated  December  30, 
1894,  and  having  awarded  and  decided  that  the  said  Patrick  J. 
Flannery  was  entitled  to  recover  his  final  payment  from  said  Asian 
Sahagian,  and  that  said  payment  amounted  to  $1,350.04,  with  inter- 
est from  December  30,  1889,  and  said  award  having  been  duly  con- 
firmed by  an  order  of  this  court  dated  February  8,  1890,  and  it  ap- 
pearing that  said  Patrick  J.  Flannery  is  entitled  to  judgment  against 
said  Asian  Sahagian  for  the  sum  of  $1,350.04,  with  interest  thereon 
from  December  30,  1889,  amounting  to  $i7-50,  together  with  $10 
costs  and  disbursements  herein  ; 

Now,  on  motion  of  F.  X.  Donoghue,  attorney  for  Patrick  J.  Flan- 
nery, it  is 

Adjudged,  that  said  Patrick  J.  Flannery  recover  of  said  Asian 
Sahagian  the  sum  of  $1,367.54  damages,  and  $11.22  costs  and  dis- 
bursements, amounting  in  all  to  the  sum  of  $1,378.76,  and  that  exe- 
cution issue  therefor.  JOHN  M.   DIGNEY, 

Clerk. 

The  fact  that  the  court  has  confirmed  an  award  presents  no 
obstacle  to  enjoining  proceedings  under  it,  if  the  award  was  of  a 
matter  which  is  not  the  subject  of  arbitration.  Wyatt  v.  Benson, 
23  Barb.  327.  An  action  upon  an  award  on  a  submission  under 
the  statute  may  be  brought  in  the  Supreme  Court,  although  the 
submission  provides  for  judgment  in  the  county  court.  If  de- 
fendant desires  to  move  that  court  for  relief  he  may  obtain  a  stay 
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of  proceedings.  The  statute  is  cumulative  merely,  not  exclusive, 
and  the  right  of  action  on  the  award  still  remains.  Burnside  v. 
Whitney,  21  N.  Y.  148. 

It  was  held  under  the  statute  that  on  reviewing  an  order  refus- 
ing to  vacate  an  award  and  giving  judgment  thereon,  the  appellate 
court  will  not  consider  questions  not  raised  in  the  court  below. 
Hollenbcck  v.  Fleming,  6  Hill,  303.  Also  that  the  party  aggrieved 
could,  on  appeal,  review  only  the  errors  specifically  pointed  out 
by  statute.  Dibble  v.  Camp,  60  Barb,  150;  Ketcham  v.  Woodruffs 
24  id.  147  ;    Wilson  v.  Wilson,  66  id.  209. 

ARTICLE  VI. 

Revocation  of  Award,  or  Death  of  Partv.    §§  2383,2384, 

2385,  2382. 

g  2383.  Revocation  of  submission. 

A  submission  to  arbilralion,  made  either  as  prescribed  in  this  title  or  otherwise, 
cannot  be  revolted  by  either  party,  after  the  alie.^ations  and  proofs  of  the  parties  have 
been  closed,  and  the  matter  finally  submitted  to  the  arbitrators  for  their  decision.  A 
revocation,  when  allowed,  must  be  made  by  an  instrument  in  writmg,  signed  by  the 
revoking  party,  or  his  authorized  agent,  and  delivered  to  the  arbitrators,  or  one  of 
them  ;  and  it  is  not  necessary  m  any  case,  that  the  instrument  of  revocation  should 
be  under  seal.  Any  party  to  a  submis>sion  may  thus  revoke  it ;  whether  he  is  a  sole 
party  to  the  controversy,  or  one  of  two  or  more  parties  on  the  same  side. 

2  R.  S.  541;  part  of  §  23. 

§  2384.  Liability  of  party  who  revokes. 

Where  a  party  expressly  revokes  a  submission,  made  either  as  prescribed  in  this 
title  or  otherwise,  any  other  party  to  the  submission  may  maintain  an  action  against 
him,  and  also  against  his  sureties,  if  any,  upon  the  submission,  or  any  instrument 
collateral  thereto,  in  which  action  the  plaintiff  may  recover  all  the  costs  and  other 
expenses,  and  all  the  damages,  which  he  has  incurred  in  preparing  for  the  arbitration, 
and  in  conducting  the  proceedings  to  the  time  of  the  revocation.  P2ither  of  the  arbi- 
trators may  recover,  in  an  action  against  the  revoking  party,  his  reasonable  fees  and 
expenses. 

§  2385.  Limitation  of  recovery  against  him. 

A  sum,  penalty,  forfeiture,  or  damages,  shall  not  be  recovered  for  a  revocation  of 
a  submission  to  arbitration,  made  either  as  prescribed  in  this  title  or  otherwise,  ex- 
cept as  prescribed  in  the  last  section  ;  notwithstanding  any  stipulated  damages, 
penalty,  or  forfeiture,  expressed  in  the  submission,  or  in  any  instrument  collateral 
thereto. 

§  2382.  Effect  of  party's  death,  lunacy,  etc.,  proceedings  there- 
upon. 

The  death  of  a  party  to  a  submission,  made  either  as  prescribed  in  this  title  or 
otherwise,  or  the  appointment  of  a  committee  of  the  person  or  property  of  such  a 
party,  as  prescribed  in  title  sixth  of  this  chapter,  operates  as  a  revocation  of  the  sub- 
mission, if  it  occurs  before  the  award  is  filed  or  delivered  ;  but  not  afterwards. 
Where  a  party  dies  afterwards,  if  the  submission  contains  a  stipulation,  authorizing 
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the  entry  of  a  judgment  upon  the  award,  the  award  may  he  confirmed,  vacated, 
modified,  or  corrected,  upon  the  application  of,  or  upon  notice  to,  his  executor  or  ad- 
ministrator, or  a  temporary  administrator  ol  his  estate  ;  or,  where  it  relates  to  real 
property,  his  heir  or  devisee,  who  has  succeeded  to  his  interest  in  the  real  property. 
Where  a  committee  of  the  property,  or  of  the  person,  of  a  party,  is  appointed,  after 
the  award  is  filed  or  delivered,  the  award  may  be  confirmed,  vacated,  modified,  or 
corrected,  upon  the  application  of,  or  notice  to,  a  committee  of  the  property,  but  not 
otherwise.  In  a  case  specified  in  this  section,  a  judge  of  the  court  may  make  an 
order,  extending  the  time  within  which  notice  of  a  motion  to  vacate,  modify,  or  cor- 
rect the  award,  must  be  served.  Upon  confirming  an  award,  where  a  party  has  died 
since  it  was  filed  or  delivered,  the  court  must  enter  judgment  in  the  name  of  the 
original  party  ;  and  the  proceedings  thereupon  are  the  same,  as  where  a  party  dies 
after  a  verdict. 

Section  2383  is  intended,  as  is  said  by  the  revisers,  to  abolish 
the  rule  laid  down  in  Van  Antiverp  v.  Stewart,  8  Johns.  125,  and 
in  Robertson  v.  McNeil,  12  Wend.  578  ;  also  to  settle  a  conflict  of 
authority  in  Bloomer  v.  Sherman,  5  Paige,  575  ;  Bank  of  Monroe 
V.  Widner,  ii  id.  529,  and  French  v.  New,  20  Barb.  481,  in  accord- 
ance with  the  two  former  decisions.  A  revocation  on  condition 
is  none  the  less  a  revocation,  if  effectual  to  take  away  the  arbi- 
trator's right  to  proceed.      Crofoot  v.  Allen,  2  Wend.  494. 

Both  in  common-law  arbitrations  and  in  statutory  arbitra- 
tions, by  virtue  of  §  2383,  parties  to  an  arbitration  may  terminate 
the  same,  and  after  such  revocation  the  court  has  no  authority  to 
establish  or  maintain  the  submission,  for  it  is  as  much  out  of 
existence  as  though  no  agreement  had  been  made  at  any  time 
providing  for  it.  It  follows  that  all  parties  are  restored  and  re- 
mitted to  the  rights  against  each  other  which  they  had  previous 
to  the  making  of  the  agreement  to  submit,  and  these  rights  may 
be  enforced  by  action.  Where  such  arbitration  has  been  termi- 
nated by  revocation,  equity  will  not  restrain  actions  on  the 
ground  that  a  compromise  was  made.  Schepp  v.  Manly,  59  Hun, 
441,  36  St.  Rep.  994,  13  Supp.  730. 

The  manner  prescribed  in  §  2383  for  revoking  a  submission  to  ar- 
bitration applies  to  common-law  as  well  as  to  statutory  arbitrations, 
and  an  arbitration  cannot  be  revoked  by  the  commencement  of 
an  action,  it  must  be  inade  by  an  instrument  in  writing  signed  by 
the  revoking  party  or  his  authorized  agent,  and  delivered  to  the 
arbitrators.  N.  Y.  Lumber  Co.  v.  Schneider,  15  Civ.  Pro.  32,  i 
Supp.  442,  119  N.  Y.  478. 

Arbitrators  obtain  their  power  merely  by  the  continuing   con- 
sent of  the   parties,  and   if  an  agreeinent  to  arbitrate,  while  yet 
executory,  is  broken  by  either  party,  the  power  of  the  arbitrators 
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ceases.     This  is  true  both  as  to  common-law  arbitrations   and  as 
to  arbitrations  under   the  Code,  and   the  submission   may  be  re- 
voked   by  any  party   at  any   time  before  the  matter  has   been 
finally  submitted  to  the  arbitrators  ;  and  this  is  so,  even  though 
the  submission  to  arbitration   provides  against  any   revocation, 
and  although  the  party  seeking  to  revoke   expressly  waived  and 
abandoned    his  right    to   revoke    for   a  valuable    consideration. 
This,  on  the  ground  that  such  stipulations,  like  other  executory 
agreements,  if  broken,  simply  leave  to  the  other  party  an  action 
for  damages.     People  ex  rel.  Union  Insur.  Co.  v.  Nash,   in  N.  Y. 
315,   19  St.  Rep.  75.       If  a  party  to  an  arbitration  revoke  the 
same,  he  is  chargeable  upon   an   action  by  the  other  party  with 
all  costs  and  other  expenses  incurred  by  the  latter   in  preparing 
for   the    arbitration.       Union     Insur.    Co.    v.    Central    Insurance 
Co.,  24  Civ.  Pro.   220,  66  St.  Rep.  300,  32  Supp.  838,  87  Hun,  143. 
Where  one  party  to  an  arbitration  revokes  the  same,  that  party 
revoking  and  any  sureties  upon  an  undertaking  collateral  to  the 
submission  are  liable  in  an  action  for  all  costs  and  other  expenses, 
and  for  all  damages  incurred  in  preparing  for  the  arbitration  and 
in  conducting  the  proceedings  up  to  the  time  of  revocation,  not 
withstanding  the   fact   that  the  agreement   for   arbitration   pro- 
vided that  the  expenses  should  be  borne  proportionately  by  the 
parties  and  that  no  part  of  the  costs  should  be   recovered  by  the 
prevailing  party  or  parties   or   be    entered  in  the  judgment.     So 
held  because  the    revocation    of   the  submission  destroyed   the 
stipulation    and  left  §   2384    in    force.      Union  Insur.  Co.  v.  Ceti- 
tral  Trust  Co.,  87  Hun,    141,  36  Supp.  439,  32  Supp.  838,  24  Civ. 
Pro.    220;    see    S.   C.    13    Supp.    18.      See    Harris   v.    Hiscocky 
91  N.  Y.  340,  reversing  14  Week.  Dig.  219,  as  to  effect  of  death 
of  one  of  parties  and  of  arbitrators. 
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2396.  Affidavit  of  sale,  and  of  posting,  serving,  etc.,  notices 3  824 

2397.  When  one  affidavit  suffices  ;  printed  notice  to  be  annexed 3  824 

2398.  Affidavits  may  be  filed  and  recorded 3  824 

2399.  Note  upon  record  of  mortgage 3  825 

2400.  Deed  not  necessary 3  825 

2401.  Costs  allowed 4  834 

2402.  Expenses  allowed 4  834 

2403.  Taxation  thereof 4  834 

2404.  Surplus  money  to  be  paid  into  supreme  court 5  836 

2405.  Claimant  of  surplus  money  to  file  petition 5  836 

2406.  Application  for  surplus  money 5  836 

2407.  Order  for  distribution 5  837 

2408.  Limitation  of  last  four  sections 5  837 

2409.  Application  of  this  title  to  mortgages  to  the  State 6  841 

ARTICLE  L 

When  Statutory  Remedy  may  be  Enforced.    §  2387. 

§  2387.  When  mortgage  may  be  foreclosed. 

A  mortgage  upon    real  property,   situated  within  the  State,  containing  therein    a 
power  to  the  mortgagee,  or  any  other  person,  to  sell  the  mortgaged  property,  upon 
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default  being  made  in  a  condition  of  the  mortgage,  may  be   foreclosed,  in  the  manner 
prescribed  in  this  title,  where  the  following  requisites  concur : 

1.  Default  has  been  made  in  a  condition  of  the  mortgage,  whereby  the  power  to  sell 
has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt  secured  by  the  mortgage,  or 
any  part  thereof ;  or,  if  such  an  action  has  been  brought,  it  has  been  discontinued,  or 
final  judgment  has  been  rendered  therein  against  the  plaintiff,  or  an  execution,  issued 
upon  a  judgment  rendered  therein  in  favor  of  the  plaintiff,  has  been  returned  wholly 
or  partly  unsatisfied. 

3.  The  mortgage  has  been  recorded  in  the  proper  book  for  recording  mortgages,  in 
the  county  wherein  the  property  is  situated. 

2  R.  S.  545,  §§  I  and  2  (2  Edm.  564). 

Under  the  Code  of  Procedure  proceedings  to  foreclose  a  mort- 
gage by  advertisement  were  not  included  in  the  special  proceed- 
ings provided  for,  and  the  matter  was  one  treated  exclusively  by 
the  Revised  Statutes  and  acts  amendatory  thereof,  and  supple- 
mentary thereto,  of  which  there  were  a  considerable  number. 
All  of  these  provisions  are  now  merged  in  the  present  title.  A 
history  of  the  proceedings  to  foreclose  by  advertisement  in  this 
State  is  given  by  Judge  Andrews  in  Moiury  v.  Sanborn,  68  N.  Y. 
153.  The  same  case  is  reported  in  65  N.  Y.  581,  and  72  id.  534; 
also  7  Hun,  380,  62  Barb.  223,11  Hun,  545.  The  remedy  is 
solely  and  exclusively  the  creature  of  the  statute,  and  hence  all 
of  the  statutory  requirements  must  be  strictly  complied  with, 
and  a  failure  so  to  do  renders  the  proceedings  void.  Van  Slyke 
V.  Sheldon,  9  Barb.  278;  King  v.  Dantz,  11  id.  191  ;  Cohoes.v 
Goss,  13  id.  137  ;  Cole  v.  Moffit,  20  id.  18  ;  St.  John  v.  Bumpstead, 
17  id.  100;  Loiv  V.  Purdy,  2  Lans.  422.  This  method  of  fore- 
closure is  usually  resorted  to  by  reason  of  its  economy  as  com- 
pared with  foreclosure  by  action  in  cases  where  the  mortgaged 
premises  are  not  of  sufficient  value  to  bear  the  expenses  of  a  sale 
in  addition  to  the  amount  due.  The  principal  objections  are  the 
fact  that  the  proceedings  are  very  strictly  construed,  and  hence  an 
error  is  fatal  to  the  title,  and  that  the  writ  of  assistance  does  not 
issue  to  put  the  purchaser  in  possession  as  in  an  action.  The 
remedy  by  summary  proceedings  has,  however,  been  so  adapted 
to  obtaining  possession  by  purchaser  after  sale,  that  this  is  of 
comparatively  light  weight,  but  the  fact  that  no  amendment  can 
be  made  to  the  proceedings,  together  zvith  the  inadequacy  of  the 
costs  allowed,  has  great  weight  with  the  profession,  and  it  will 
be  rarely  used  where  there  is  sufficient  property  to  pay  all  of  the 
expenses  of  suit. 
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The  statutes  of  this  State  regulating  the  foreclosure  of  mort- 
gages by  advertisement  do  not  apply  to  mortgages  on  real  estate 
without  the  State.  Elliott  v.  Wood,  45  N.  Y.  71.  But  where  a 
mortgage  was  executed  upon  lands  without  the  State,  authoriz- 
ing a  sale  after  certain  specified  notices  in  this  State,  it  was  held 
that,  in  the  absence  of  any  statutory  regulation,  the  parties  had 
the  power  to  agree  upon  the  manner  of  sale  ;  that  while  the 
statutes  of  this  State  in  reference  to  the  sale  of  mortgaged  prem- 
ises had  reference  only  to  real  estate  in  this  State,  yet  there 
being  no  proof  that  the  sale  provided  for  was  illegal  according  to 
the  laws  of  the  State  where  the  land  was  situated,  there  was  no 
ground  for  equitable  interference.  Carpenter  v.  Black  Hawk  Co.y 
65  N.  Y.  43  ;  Central  G.  M.  Co.  v.  Piatt,  3  Daly,  263.  It  is  said 
in  Ferguson  v.  Kimball,  3  Barb.  Ch.  616,  that  a  mortgage  given 
to  secure  unliquidated  damages  cannot  be  foreclosed  under  the 
statute.  In  Mowry  v.  Sanborn,  68  N.  Y.  153,  the  question  is 
suggested  but  not  passed  upon.  Mr.  Moak  in  his  argument  in 
that  case  cites  upon  the  point,  Fergusoji  v.  Ferguson,  2  N.  Y.  360 ; 
People  ex  rel.  v.  Potter,  47  id.  375  ;  see  Lockwood  v.  Turner,  7 
Wend.  458. 

If  a  mortgage  has  already  been  foreclosed  as  to  part  and  the  de- 
cree provides  for  subsequent  default,  sale  cannot  be  made  under 
the  statute.  Cox  v.  Wheeler,  7  Paige,  250  ;  see  Grosvenor  v.  Da}\ 
Clarke's  Ch.  109.  As  to  how  payment  of  a  mortgage  affects  the 
power  of  sale,  see  Cameron  v.  Erwin,  5  Hill,  272  ;  Warner  v. 
Blakeman,  36  Barb.  501  ;  S.  c.  affirmed,  4Keyes,  487.  Under  the 
statute  it  was  necessary,  before  a  mortgage  could  be  foreclosed 
by  advertisement,  that  it  should  be  duly  recorded  in  the  proper 
county.  Wells  v.  Wells,  ^J  Barb.  416.  A  tender  to  the  mort^ 
gagee  or  his  assignee  of  the  whole  amount  of  the  debt  and  in- 
terest, with  the  costs  and  charges,  will  render  a  subsequent  sale 
on  the  mortgage  irregular  and  void.  Burnet  v.  Dennisto7i,  5 
Johns.  Ch.  35.  But  the  mortgage  is  not  extinguished  where  the 
assignee  takes  a  quit-claim  deed  of  one-half  of  the  mortgaged 
premises ;  at  most  this  can  only  operate  as  an  extinguishment  of 
a  portion  of  the  mortgage  debt,  leaving  the  assignee  at  liberty  to 
foreclose  for  the  residue.  Klock  v.  Cronk/iite,  i  Hill,  107.  The 
foreclosure  must  be  made  in  the  name  of  the  real  party  in  in- 
terest. CoJioes  Co.  V.  Goss,  13  Barb.  137  ;  Slee  v.  Manhatta7i  Co.^ 
I  Paige,  48  ;  see  Wilson  v.  Troup,  2  Cow.   195.     A  surviving  ex- 
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eutor  may  foreclose  by  statute.  Demurest  v.  IVynkoop,  3  Johns. 
Ch.  129.  Also  a  foreign  executor  or  administrator.  Doolittle  v. 
Leivis,  7  Johns.  Ch.  45  ;  Aver  ill  v.  Taylor,  5    How.  476. 

Where  a  mortgage  has  been  foreclosed  by  advertisement  for 
the  loan  of  moneys  of  the  United  States,  §  2232  of  the  Code, 
which  authorizes  proceedings  to  recover  possession  against  a  per- 
son who  holds  over  and  continues  in  possession  of  real  property 
after  notice  to  quit  has  been  served,  does  not  apply  where  the 
mortgage  gives  no  power  to  the  mortgagee  or  other  person  to  sell 
the  mortgaged  property  upon  a  violation  being  made  of  a  con- 
dition in  the  mortgage.  The  authority  to  sell  on  foreclosure  by 
advertisement  is  special  in  its  nature  and  must  be  strictly  pursued 
or  the  sale  will  be  invalid.  People  v.  Burdiek,  52  Hun,  350;  5 
Supp.  363.  Mortgages  can  be  foreclosed  under  this  statute  only 
where  they  contain  a  power  of  sale  and  where  they  have  been 
recorded  in  the  county  where  the  property  is  situated.  These 
requirements  are  jurisdictional,  and  where  a  purchaser  on  fore- 
closure by  advertisement  brought  summary  proceedings  under  § 
2332  of  the  Code  and  failed  to  allege  in  his  petition  the  existence 
of  a  power  of  sale  in  the  mortgage  foreclosed,  and  also  that  the 
mortgage  had  been  recorded  in  the  county  where  the  property 
was  situated,  it  was  held  that  the  petition  was  defective.  Cow- 
drey  V.  Turner,  85  Hun,  451,  66  St.  Rep.  207,  32  Supp.  889. 

ARTICLE  n. 

Notice  of  Sale  ;  Contents,  Filing,  and  Service. 
§§  2391,2388,  2389,  2390. 

§  2391.  Contents  of  notice  of  sale. 

The  notice  of  sale  must  specify  : 

1.  The  names  of  the  mortgagor,  of  the  mortgagee,  and  of  each  assignee  of  the 
mortgage 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place  where,  it  is 
recorded. 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time  of  the  first  publica- 
tion of  the  notice  ;  and,  if  any  sum  secured  by  the  mortgage  is  nut  then  due,  the 
amount  to  become  due  thereupon. 

4.  A  description  of  the  mortgaged  property,  conforming  substantially  to  that 
contained  in  the  mortgage. 

S  2388.     [Am'd,  1894.]     Notice  of  sale;  how  given. 

The  person  entitled  to  execute  the  power  of  sale,  must  give  notice,  in  the  following 
manner,  that  the  mortgage  will  be  foreclosed,  by  a  sale  of  the  mortgaged  property, 
or  a  part  thereof,  at  a  time  and  place  specified  in  the  notice  : 

I.  A  copy  of  the  notice  must  be  published,  at  least  once   in  each  of  the  twelve 
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weeks,  immediately  preceding  the  day  of  sale,  in  a  newspaper  published  in  the 
county  or  in  a  municipal  corporation  a  part   of  which  is  within  the  county  in  which 
the  property  to  be  sold,  or  apart  thereof,  is  situated. 
L.  1894,  ch.  730. 

2.  A  copy  of  the  notice  must  be  fastened  up,  at  least  eighty-four  days  before  the 
day  of  sale,  in  a  conspicuous  place,  at  or  near  the  entrance  of  the  building,  where 
the  county  court  of  each  county,  wherein  the  property  to  he  sold  is  situated,  is  directed 
to  be  held  ;  or  if  there  are  two  or  more  such  buildings  in  the  same  county,  then  in 
a  like  place,  at  or  near  the  entrance  of  the  building  nearest  to  the  property  ;  or,  in 
the  city  and  county  of  New  York,  in  a  like  place,  at  or  near  the  entrance  of  the  build- 
ing, where  the  Court  of  Common  Pleas  for  that  city  and  county  is  directed  by  law 
to  be  held. 

3.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty-four  days  before  the  day 
of  sale,  to  the  clerk  of  each  county,  wherein  the  mortgaged  property,  or  any  part 
thereof  is  situated. 

4.  A  copy  of  the  notice  must  be  served,  as  prescribed  in  the  next  section,  upon  the 
mortgagor,  or,  if  he  is  dead,  upon  his  executor  or  administrator.  A  copy  of  the  notice 
may  also  be  served  in  like  manner,  upon  a  subsequent  grantee  or  mortgagee  of  the 
property,  whose  conveyance  was  recorded,  in  the  proper  office  for  recording  it  in 
the  county,  at  the  time  of  the  first  publication  of  the  notice  of  sale  ;  upon  the  wife  or 
widow  of  the  mortgagor,  and  the  wife  or  widow  of  each  subsequent  grantee,  whose 
conveyance  was  so  recorded,  then  having  an  inchoate  or  vested  right  of  dower,  or  an 
estate  in  dower,  subordinate  to  the  lien  of  the  mortgage  ;  or  upon  any  person,  then 
having  a  lien  upon  the  property,  subsequent  to  the  mortgage,  by  virtue  of  a  judg- 
ment or  decree,  duly  docketed  in  the  county  clerk's  office  and  constituting  a  specific 
or  general  lien  upon  the  property. 

The  notice,  specified  in  this  section,  must  be  subscribed  by  the  person  entitled  to 
execute  the  power  of  sale,  unless  his  name  distinctly  appears  in  the  body  of  the  notice, 
in  which  case,  it  may  be  subscribed  by  his  attorney  or  agent 

2  R  S.  545,  §  3,  am'd  ;  L.  1842,  ch.  277,  §  5  ;  L.  1844,  ch.  346,  §  I,  and  L.  1857,  ch.  308, 
§  I  (4  Edm.  534,  667). 

§  2389.     [Am'd,  1887.]     Id;  how  served. 

Service  of  notice  of  the  sale,  as  prescribed  in  subdivision  fourth  of  the  last  section, 
must  be  made  as  follows  : 

I.  Upon  the  mortgagor,  his  wife,  widow,  executor,  or  administrator,  or  a  subse- 
quent grantee  of  the  property,  whose  conveyance  is  upon  record,  or  his  wife  or 
widow  ;  by  delivering  a  copy  of  the  notice,  as  prescribed  in  article  first  of  title  first 
of  chapter  fifth  of  this  act,  for  delivery  of  a  copy  of  a  summons,  in  order  to  make  per- 
sonal service  thereof  upon  the  person  to  be  served  ;  or  by  leaving  such  a  copy, 
addressed  to  the  person  to  be  served,  at  his  dwelling-house,  with  a  person  of  suitable 
age  and  discretion  at  least  fourteen  days  before  the  day  of  sale.  If  said  mortgagor 
is  a  foreign  corporation,  or  being  a  natural  person,  he  or  his  wife,  widow,  executor, 
or  administrator,  or  a  subsequent  grantee  of  the  property  whose  convevance  is  upon 
record,  or  his  wife  or  widow,  is  not  a  resident  of  or  within  the  State,  then  service 
thereof  may  be  made  upon  them  in  like  manner  without  the  State,  at  least  twenty- 
eight  days  prior  to  (he  day  of  sale. 

2.  Upon  any  other  person,  either  in  the  same  method,  or  by  depositing  a  copy  of 
the  notice  in  the  postoffice,  properly  inclosed  in  a  postpaid  wrapper,  directed  to  the 
person  to  be  served,  at  his  place  of  residence,  at  least  twenty-eight  days  before  the 
day  of  sale. 

Id.  §  3,  am'd  ;  L.  1887,  ch.  6S5. 

§  2390.  Duty  of  county  clerk. 

A  county  clerk,  to  whom  a  copy  of  a  notice  of  sale  is  delivered,  as  prescribed  in 
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subdivision  third  of  the  last   section  but  one,  must  forthwith  affix  it  in  a  book,  kept 
in  his  oBice  for  that  purpose  ;  must  make  and  subscribe  a  minute,  at  the  bottom  of 
the  copy,  of  the  time  when  he  received  and  affixed  it  ;  and  must  index  the  notice  to 
the  name  of  the  mortgagor. 
2  R  S.  545,  §  3  in  part,  as  am'd  by  L.  1857,  ch.  308,  §  i. 


The  spirit  of  the  statute  is  that  notice  shall  be  given  to  those 
whose  interests  are  to  be  affected.  Thus,  where  the  validity  of 
foreclosure  by  advertisement  is  attacked  because  no  copy  of  the 
notice  of  the  mortgage  to  be  foreclosed  was  served  upon  personal 
representatives,  the  court  will  assume  that  there  were  no  per- 
sonal representatives  and  that  the  notice  was  served  upon  the 
other  parties  in  interest.  Where  there  are  no  personal  represent- 
atives of  a  deceased  mortgagor  the  foreclosure  is  valid  against 
those  upon  whom  service  is  made.  The  intent  of  the  section  is 
that  notice  shall  be  served  upon  those  whose  interests  are  to  be 
affected,  and  if  the  spirit  of  the  statute  is  followed,  it  is  valid, 
though  the  letter  of  the  law  may  not  have  been  followed.  Bond 
V.  Bond,  51  Hun,  509,  21  St.  Rep.  684,  4  Supp.  570. 

It  is  sufficient  if  the  notice  is  published  once  in  each  week  for 
twelve  weeks  successively,  although  all  the  publications  are  made 
within  seventy-eight  days,  provided  the  first  is  eighty-four  days 
prior  to  the  date  of  sale,  excluding  the  day  on  which  the  sale  is 
made.  Hoivardv.  HatcJi,  29  Barb.  297;  Cole  v.  Mo ffitt,  20  id. 
148  ;  Anonymous,  i  Wend.  90.  But  the  first  publication  must  be 
at  least  eighty-four  days  before  the  day  of  sale,  one  day  being 
excluded  and  the  other  included.  Biince  v.  Reed,  16  Barb.  347. 
It  has  been  held  that  where  the  original  notice  of  sale  was  defect- 
ive, a  republication  with  the  several  notices  of  postponement  for 
the  required  twelve  weeks  was  a  substantial  compliance  with  the 
statute.  Cole  V.  Mo  ffitt,  20  Barb.  18.  A  notice  of  sale,  as  filed 
in  the  clerk's  office  and  published  for  the  first  four  weeks,  was, 
by  mistake,  dated  April  23,  1858,  instead  of  1868  ;  held,  that  the 
mistake  was  obvious  on  inspection  and  could  not  have  misled, 
and  did  not   invalidate  the  proceedings.     Mowry  v.  Sanborn,  68 

N.Y.  153- 

The  validity  of  the  sale  is  not  affected  by  the  fact  that  the 
paper  in  which  notice  was  published  was  not  calculated  to  give 
general  information.  Wake  v.  Hart,  12  How.  444;  Jcncks  v. 
Alexander,  1 1  Paige,  624.  It  is  only  required  that  the  notice 
should  be  affixed  to  the  door  of  the  building  where  county  courts 
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are  held ;  it  is  not  necessary  the  person  affixing  it  should  after- 
ward see  it  there.  Mcrritt  v.  Bowen,  7  Cow.  13;  Hornby  v. 
Cramer,  12  How.  490.  Where  the  land  lies  in  several  counties 
the  notice  must  be  posted  in  each  county,  and  a  copy  delivered 
to  the  clerk  of  each  county.  Wells  v.  Wells,  47  Barb.  416.  If 
service  of  notice  is  not  made  upon  a  party  entitled  thereto  his 
claim  is  not  barred  or  foreclosed,  or  his  rights  affected  by  the 
sale,  and  the  assignee  of  a  subsequent  incumbrance  stands  in 
place  of  the  original  owner;  actual  notice  of  sale  is  insufficient. 
Root  V.  Wheeler,  12  Abb.  294;  Dzvight  v.  Phillips,  48  Barb.  116; 
Winston  v.  McCall,  32  id.  241  ;  Wetniore  v.  Roberts,  10  How. 
51  ;  Mowry  v.  Sanborn,  65  N.  Y.  581  ;  see  Mickles  v.  Dillaye,  15 
Hun,  296.  And  personal  representatives  of  a  deceased  mortgagor 
must  be  served.  Cole  v.  Moffitt,  20  Barb.  18  ;  St.  John  v.  Bump- 
stead,  17  id.  100;  com^a.rQ  Bond  V.  Bond,  51  Hun.  $og,  supra.  But 
his  heirs  or  devisees  need  not  be  ;  his  wife  must  if  she  join  in  the 
mortgage.  Andersen  v.  Austin,  34  Barb.  319;  Low  v.  Piirdy,  2 
Lans.  422  ;  King  v.  Dunta,  11  Barb.  191,  Service  on  the  wife  of 
the  mortgagor,  if  there  is  no  personal  representative,  is  not  a  valid 
service.  Mackenzie  v.  Alster,  64  How.  388.  Tire  wife  of  a  gran- 
tee of  premises  already  mortgaged  for  the  purchase  money  should 
be  served  with  notice  in  order  to  cut  off  her  inchoate  right  of 
dower.  Northrup  v.  Wheeler,  43  How.  122.  But  an  omission  to 
serve  her  will  not  affect  the  validity  of  the  sale  as  to  other  prop- 
erty served,  and  a  subsequent  incumbrancer  is  cut  off  by  such  a 
sale.  Hubbell  V.  Sibley,  5  Lan.s.  51,  affirmed,  50  N.  Y.  468. 
Where  the  statute  required  notice  to  be  served  not  only  on  those 
subsequent  grantees  and  mortgagees  "  whose  conveyances  were 
on  record  at  the  time  of  the  first  publication  of  the  notice,"  but 
is  required  to  be  served  upon  all  persons  having  a  lien  by  or  under 
a  judgment,  the  lien  of  a  judgment  perfected  after  publication 
of  the  first  notice,  and  before  sale,  is  not  cut  off.  Groff  v.  More- 
house, 51  N.  Y.  503.  But  as  to  the  present  statute  see  §  2395, 
subdivision  4,  which  is  intended  to  obviate  this  difficulty.  On 
the  foreclosure  by  advertisement,  only  those  mortgagees  or 
assignees  whose  mortgages  or  assignments  are  recorded  are  en- 
titled to  notice.  Decker  v.  Boiee,  19  Hun,  152,  affirmed,  83  N. 
Y.  215.  The  provisions  of  the  statute  as  to  publication,  posting, 
and  service,  must  all  be  complied  with,  or  the  proceeding  will  be 
void.      Van  Slyke  v.  Shelden,  9  Barb.  278  ;  King  v.  Diuitz,  11  id. 
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191  ;  Stanton  v.  Kline,  16  id.  9  ;  Cole  v.  Moffitt,  20  Barb.  18.  In 
computing  the  time  for  the  publication,  posting,  and  service  of 
notices,  the  first  day  is  to  be  excluded  and  the  last  included. 
Westgatc  V.  Hand/in,  7  How.  372  ;  Hor)iby  v.  Crauicr,  12  id.  493  ; 
Bunce  v.  Rccd,  16  Barb.  347. 

Where  the  affidavits  on  file  showed  service  on  the  mortgagor 
by  mail,  at  a  particular  place  of  residence,  held,  that  the  omission 
was  fatal,  and  could  not  be  supplied  by  an  amendment  on  the 
trial  which  involved  the  validity  of  the  foreclosure.  The  court 
cannot  supply  omissions  or  remedy  defects  in  the  proceedings. 
Divight  V.  Phillips,  48  Barb.  116;  sqq  contra,  Bimee  v.  Reed,  16 
id.  347.  And  where  it  was  attempted  to  serve  notice  by  mail 
upon  the  mortgagor,  but  the  notice  was  by  mistake  addressed  to 
her  at  a  place  other  than  her  residence,  the  sale  was  held  void. 
Robinson  v.  Ryan,  25  N.  Y.  320.  It  does  not  invalidate  the  sale 
if  the  notice  is  properly  directed  to  an  administratrix,  simply 
omitting  her  title  as  such.  George  v.  Arthur,  2  Hun,  406. 
Notice  may  be  served  on  the  mortgagor  by  mail  by  depositing  it 
in  any  postoffice  in  the  State.  Bunee  v.  Reed,  16  Barb.  347.  In 
case  of  service  by  mail  the  time  is  counted  from  the  deposit  of 
the  letter,  not  from  the  date  of  the  postmark  or  the  time  of  for- 
v^^arding.  Hornby  x.  Cramer,  \2  Wow.  \eyQ.  In  foreclosing  a  mort- 
gage by  advertisement  it  is  not  requisite  that  personal  service  of 
notice  of  sale  should  be  made,  though  the  parties  live  in  the  same 
town  with  the  party  foreclosing  or  his  attorney.  In  such  case  it 
is  a  compliance  with  the  statute  if  copies  of  the  notices  are 
deposited  in  the  postofiice  at  the  place  where  the  parties  reside, 
properly  directed.  Stanton  \.  Kline,  ii  N.  Y.  196.  If  the  mort- 
gagor be  dead  notice  must  be  served  on  the  executor  or  admin- 
istrator, and  one  must  be  appointed  to  have  valid  foreclosure. 
MaekenrJe  v.  Alster,  64  How.  388  ;  see  to  same  effect,  Van 
Sehaaek  V.  Sanders,  32  Hun,  515,  both  citing  a  large  number  of 
cases. 

If  the  notice  of  sale  does  not  state  the  place  of  sale,  the  equity 
of  ri-demption  will  not  be  barred.  Burnet  v.  Denniston,  5  Johns. 
Cli.  35.  Notice  for  sale  at  the  "  City  Hall"  issufficient.  Hornby 
V.  Cramer,  12  How.  490.  Where  the  name  of  the  mortgagee 
was  omitted  from  the  description  of  the  mortgage  contained  in 
the  notice  of  sale  but  was  subscribed  to  the  notice,  the  require- 
ments of  the  statute  were  held  to  be  substantially  complied  with, 
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and  so  if  it  sufficiently  refers  to  the  record  in  tlie  clerk's  office. 
Candce  v.  Burke,  i  Hun,  546.  It  is  not  necessary  to  state  in  the 
notice  of  sale  fully  the  authority  by  virtue  of  which  the  sub- 
scribers foreclose.  People  V.  Prcscott,  3  Hun,  419.  It  has  been 
held  that  where  the  notice  of  sale  was  for  Sunday,  the  mortgagee 
might  before  the  day  postpone  to  another  day  and  make  a  valid 
sale  under  the  notice.  Westgatc  v.  Handline,  7  How.  372. 
Where  the  notice  of  sale  stated  the  premises  were  to  be  sold  under 
three  mortgages  instead  of  two,  it  was  held  to  be  irregular  and 
void.  Burnet  v.  Denniston,  5  Johns.  Ch.  35.  But  this  is  not  so 
as  to  a  mistake,  a  correction  of  which  is  published  with  the  notice 
before  it  can  be  presumed  to  have  influenced  persons  desiring  to 
bid,  as  where,  by  mistake,  the  notice  of  sale  stated  a  prior  incum- 
brance upon  the  mortgaged  property  at  twice  its  actual  amount, 
but  a  correction  was  published  with  the  notice  two  weeks  before 
the  sale.  Hiibbellv.  Sibley,  5  Lans.  51,  affirmed,  50  N.  Y.  468  ; 
see  Bunce  v.  Reeei,  16  Barb.  347.  It  is  said  that  claiming  more 
than  the  amount  actually  due  does  not  vitiate  where  no  fraud  is 
shown.  Mowry  v.  Sanborn,  62  Barb.  223,  reversed  on  another 
point,  65  N.  Y.  581  ;  see  s.  c.  6'^  id.  153,  72  id.  534.  But  a 
foreclosure  is  void  if  the  description  in  the  notice  does  not  con- 
form substantially  to  that  in  the  mortgage.  Rathbone  v.  Clarke, 
9  Abb.  66,  n.  The  notice  sufficiently  specifies  where  the  mort- 
gage is  recorded  by  stating  the  clerk's  book  and  date  of  record 
though  the  number  of  the  book  is  erroneously  given.  It  is,  how- 
ever, essential  that  the  notice  should  state  that  the  mortgage 
will  be  foreclosed  by  sale.  A  mere  notice  of  sale,  without  declar- 
ing it  to  be  for  purposes  of  foreclosure  or  in  execution  of  the 
power  of  sale  contained  in  the  mortgage,  is  insufficient.  Judd  v. 
O'Brien,  21  N.  Y.  186.  A  sale  subject  to  payment  of  future  in- 
stalments without  specifying  the  amount  of  such  instalments  in 
the  notice  of  sale,  is  void.  Jenks  v.  Alexander,  11  Paige,  619. 
Stating  in  the  notice  the  amount  due  on  the  day  before  publica- 
tion is  not  fatal.  It  is  surplusage  to  state  that  the  premises  are 
subject  to  a  lease,  and  the  omission  to  state  how  long  the  lease 
mentioned  in  a  notice  has  to  run  does  not  affect  the  sale.  Hub- 
bell  V.  Sibley,  5  Lans.  51,  affirmed,  50  N.  Y.  468.  Under  a 
statutory  foreclosure  it  is  lawful  to  sell  the  property  free  and 
clear  of  all  incumbrances.  It  is  not  essential  that  such  terms 
should  be  included  in  the  published  notice  of  foreclosure.     The 
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affidavits  required  by  statute  are  not  conclusive  as  to  the  facts 
when  the  premises  are  purchased  by  the  owner  of  the  mortgage, 
and  where  the  terms  of  sale  are  not  stated  therein,  oral  evidence 
is  admissible  to  prove  them.  Story  v.  Havtiltoii,  86  N.  Y.  428. 
To  the  point  that  the  affidavits  are  not  conclusive  and  may  be 
controverted,  the  court  z\X.q.s  Mowry  v.  Sanborn,  '/2  N.  Y.  534; 
S.  C.  68  id.  160. 

Precedent  for  Notice  of  Foreclosure. 

Whereas,  Default  lias  been  made  in  the  payment  of  the  money 
secured  by  a  certain  mortgag-e,  bearing-  date  the  29th  day  of  January, 
1883.  made  and  executed  by  Joseph  Reil,  Jr.,  of  the  town  of  Harden- 
burgh,  Ulster  County,  New  York,  as  mortgagor  to  John  Q.  Adams, 
of  Clarryville,  Sullivan  County,  New  York,  which  said  mortgage 
was  given  as  collateral  security  for  the  payment  of  a  portion  of  the 
purchase-money  of  the  premises  described  in  said  mortgage,  and 
was  duly  recorded  in  the  Ulster  County  clerk's  office,  in  book  No. 
166  of  mortgages,  page  61,  on  the  2d  day  of  August,  1883,  at  one 
hour  and  thirty  minutes,  p.  m.,  and  no  suit  or  proceeding  having 
been  begun  or  instituted  at  law  to  recover  the  debt  secured  by  said 
mortgage,  or  any  part  thereof;  and, 

Where.^s,  Said  mortgage  was  duly  assigned  by  John  Q.  Adams, 
said  mortgagee  in  said  mortgage,  to  Cornelius  Yan  Brunt,  of  the  city 
of  New  York,  which  said  assignment  vi^as  dated  April  30,  1886,  and 
recorded  in  Ulster  county  clerks  office,  April  30,  1886,  book  of  mort- 
gages 178,  page  345  ;  and, 

Whereas,  The  amount  claimed  to  be  due  on  the  said  mortgage,  at 
the  first  publication  of  this  notice,  is  the  sum  of  $2,210.89,  namely, 
$2,150  principal,  and  $60.89  interest,  and  that  the  whole  amount 
remainnig  unpaid  is  the  sum  of  $2,210. 89  : 

Now,  therefore,  notice  is  hereby  given  according  to  statute  in 
such  case  made  and  provided,  that  by  virtue  of  the  power  of  sale 
contained  in  said  mortgage,  duly  recorded  therewith  as  aforesaid, 
the  said  mortgage  will  be  foreclosed  by  a  sale  of  the  premises  herein 
described  by  the  subscriber,  the  mortgage  assignee  therein,  at  pid)lic 
auction,  on  the  nth  day  of  March,  1887,  at  twelve  o'clock  noon  of 
that  day,  at  the  front  door  of  the  court-house,  in  the  city  of  Kings- 
ton, Ulster  County,  N.  Y. 

The  following  is  a  description  of  the  mortgaged  premises,  so  a.'i 
aforesaid  to  be  sold,  as  they  are  contained  in  the  said  mortgage  : 
(Here  insert  description.) 

The  above  mortgaged  jiremises  will  be  sold  free  and  clear  from 
incumbrances,  aiul  subject  to  the  condition  of  the  said  mortgage. 

Dated  at  Kingston,  December  14.  1887. 

V.  B.  VAN  WAGONKN.       CORNELIUS  YAN  BRUNT, 

Assig?iees  Altorney.  Mortgage  Assignee. 

Where  a  notice  of  appearance   waives   "  service  of  all  papers 
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except  notice  of  sale  and  of  surplus  in  this  action,  which  are  to 
be  served  on  us  at  our  office,"  the  mere  statutory  publication  of 
the  advertisement  of  sale  in  the  newspapers  is  an  insufficient 
notice  to  the  attorneys,  but  notice  of  the  sale,  which  may  con- 
sist of  a  copy  of  the  advertisement,  must  be  served  on  them  in 
the  ordinary  way.  Eidlitz  v.  Doctor,  24  Misc.  209,  53  Supp.  525, 
87  St.  Rep.  525.  Where  the  mortgage  has  been  assigned  as  col- 
lateral security  the  assignment  must  be  mentioned  in  the  pro- 
ceedings. Weir  V.  Birdsall^  2"]  App.  Div.  404,  50  Supp.  275,  84 
St.  Rep.  275. 

ARTICLE    III. 

Sale;   Its  Effect  and  Record  Thereof.    §§   2392,   2393, 
2394,  2395,  2396,  2397,  2398,  2399,  2400. 

§  2392.  Sale ;  how  postponed. 

The  sale  may  be  postponed,  from  time  to  time.  In  that  case,  a  notice  of  the  post- 
ponement must  be  published,  as  soon  as  practicable  thereafter,  in  the  newspaper  in 
which  the  original  notice  was  published ;  and  the  publication  of  the  original  notice 
and  of  each  notice  of  postponement,  must  be  continued,  at  least  once  in  each  week, 
until  the  time  to  which  the  sale  is  finally  postponed. 

§  2393.  Id. ;  how  conducted. 

The  sale  must  be  at  public  auction,  in  the  daytime,  on  a  day  other  than  Sunday  or 
a  public  holiday,  in  the  county  in  which  the  mortgaged  property,  or  a  part  thereof,  is 
situated ;  except  that,  where  the  mortgage  is  to  the  people  of  the  State,  the  sale  may 
be  made  at  the  Capitol.  If  the  property  consists  of  two  or  more  distinct  farms,  tracts, 
or  lots,  they  must  be  sold  separately;  and  as  many  only  of  the  distinct  farms,  tracts, 
or  lots,  shall  be  sold,  as  it  is  necessary  to  sell,  in  order  to  satisfy  the  amount  due  at 
the  time  of  the  sale,  and  the  costs  and  expenses  allowed  by  law.  But  where  two  or 
more  buildings  are  situated  upon  the  same  city  lot,  and  access  to  one  is  obtained 
through  the  other,  they  must  be  sold  together. 

§  2394.  Mortgagee,  etc.,  may  purchase. 

The  mortgagee,  or  his  assignee,  or  the  legal  representative  of  either,  may,  fairly  and 
in  good  faith,  purchase  the  mortgaged  property,  or  any  part  thereof,  at  the  sale. 

§  2395.  Efiect  of  sale. 

A  sale,  made  and  conducted  as  prescribed  in  this  title,  to  a  purchaser  in  good  faith, 
is  equivalent  to  a  sale,  pursuant  to  judgment  in  an  action  to  foreclose  the  mortgage, 
so  far  only  as  to  be  an  entire  bar  of  all  claim  or  equity  of  redemption,  upon,  or  witli 
respect  to,  the  property  sold,  of  each  of  the  following  persons  : 

1.  The  mortgagor,  his  heir,  devisee,  executor,  or  administrator. 

2.  Each  person  claiming  under  any  of  them,  by  virtue  of  a  title  or  of  a  lien  by 
judgment  or  decree,  subsequent  to  the  mortgage,  upon  whom  the  notice  of  sale  was 
served,  as  prescribed  in  this  title. 

3.  Each  person  so  claiming,  whose  assignment,  mortgage,  or  other  conveyance  was 
not  duly  recorded  in  the  proper  book  for  recording  the  same  in  the  county,  or  whose 
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judgment  or  decree  was  not  duly  docketed  in  the  county  clerk's  office,  at  the  time  of 
the  delivery  of  a  copy  of  the  notice  of  said  sale  to  the  clerk  of  the  county  ;  and  the 
executor,  administrator,  or  assignee  of  such  a  person. 

4.  Every  other  person,  claiming  under  a  statutory  lien  or  incumbrance,  created 
subsequent  to  the  mortgage,  attaching  to  the  title  or  interest  of  any  person,  desig- 
nated in  cither  of  the  foregoing  subdivisions  of  this  section. 

5.  The  wife  or  widow  of  the  mortgagor,  or  of  a  subsequent  grantee,  upon  whom 
notice  of  the  sale  was  served  as  prescribed  in  this  title,  where  the  lien  of  the  mort- 
gage was  superior  to  her  contingent  or  vested  right  of  dower,  or  her  estate  in  dower. 

2  R  S.  545,  §  8,  am'd  ;  L.  1842,  ch.  277,  and  L.  1844,  ch.  346,  §  4  (4  Edm.  535,  668). 

§  2396.  Afladavit  of  sale,  and  of  posting,  serving,  etc.,  notices. 

An  affidavit  of  the  sale,  stating  the  time  when,  and  the  place  where,  the  sale  was 
made  ;  the  sum  bid  for  each  distinct  parcel,  separately  sold  ;  and  the  name  of  the 
purchaser  of  each  distinct  parcel,  may  be  made  by  the  person,  who  officiated  as 
auctioneer  upon  the  sale.  An  affidavit  of  the  publication  of  the  notice  of  sale,  and  of 
the  notice  or  notices  of  postponement,  if  any,  may  be  made  by  the  publisher  or 
printer  of  the  newspaper  in  which  they  were  published,  or  by  his  foreman  or  prin- 
cipal clerk.  An  affidavit  of  the  affixing  of  a  copy  of  the  notice,  at  or  near  the  en- 
trance of  the  proper  court-house,  may  be  made  by  the  person  who  so  affixed  it,  or  by 
any  person  who  saw  it  so  affixed,  at  least  eighty-four  days  before  the  day  of  sale. 
An  affidavit  of  the  affixing  of  a  copy  of  the  notice  in  the  book,  kept  by  the  county 
clerk,  may  be  made  by  the  county  clerk,  or  by  any  person  who  saw  it  so  affixed,  at 
least  eighty-four  days  before  the  day  of  sale.  An  affidavit  of  the  service  of  a  copy  of 
the  notice  upon  the  mortgagor,  or  upon  any  other  person  upon  whom  the  •notice 
must  or  may  be  served,  may  be  made  by  the  person  who  made  the  service.  Where 
two  or  more  distinct  parcels  are  sold  to  different  purchasers,  separate  affidavits  may 
be  made  with  respect  to  each  parcel,  or  one  set  of  affidavits  may  be  made  for  all  the 
parcels. 

Id.  §  9,  and  am'd  L.  1844,  ch.  346  ;  L.  1857,  ch.  308,  consolidated  and  am'd. 

^  2397.  [Am'd,  1882.]  When  one  aflldavit  suflaces  printed  notice 
to  be  annexed. 

The  matters  required  to  be  contained  in  any  or  all  of  the  affidavits,  specified  in  the 
last  section,  may  be  contained  in  one  affidavit,  where  the  same  person  deposes  with 
respect  to  them.  A  printed  copy  of  the  notice  of  sale  must  be  annexed  to  each  affi- 
davit ;  and  a  printed  copy  of  each  notice  or  postponement  must  be  annexed  to  the 
affidavit  of  publication  and  to  the  affidavit  of  sale.  But  one  copy  of  the  notice  suffices 
for  two  or  more  afhdavits  where  they  all  refer  to  it  and  are  annexed  to  each  other 
and  filed  and  recorded  together. 

2  K.  S.  545,  part  of  §  9,  am  d. 

§  2398.  Afladavits  may  be  filed  and  recorded. 

The  affidavits,  specified  in  the  last  two  sections,  may  be  filed  in  the  office  for  re- 
cording deeds  and  mortgages,  m  the  county  where  the  sale  took  place.  They  must 
be  recorded  at  length  by  the  officer  with  whom  they  are  filed,  in  the  proper  book  for 
recording  mortgages.  The  original  affidavits,  so  filed,  the  record  thereof,  and  a  certi- 
fied copy  of  the  record,  are  presumptive  evidence  of  the  matters  of  fact  therein 
stated,  with  respect  to  any  property  sold,  which  is  situated  in  that  county.  Where 
the  property  sold  is  situated  in  two  or  more  counties,  a  copy  of  the  affidavits,  certi- 
fied by  the  officer  with  whom  the  originals  are  filed,  may  be  filed  and  recorded  in 
each  other  county,  wherein  any  of  the  jiroperty  is  situated.  Thereupon  the  copy  and 
the  record  thereof  have  the  like  effect,  with  respect  to  the  property  m  that  county, 
as  if  the  originals  were  duly  filed  and  recorded  therein. 

Id.  §  II,  am'd,  and  part  of  §  12. 
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§  2399.  Note  upon  record  of  mortgage. 

A  clerk  or  a  rc.i^istc-r,  who  records  any  allidavits,  or  a  ccrtitied  copy  thereof,  filed 
with  him,  must  make  a  note,  upon  the  margin  of  the  record  of  the  mortgage,  in  his 
office,  referring  to  the  book  and  page,  or  the  copy  th'ereof,  where  the  affidavits  are 
recorded. 

§  2400.  Deed  not  necessary.  When  affidavits  not  necessary ;  but 
purchaser  may  require  them. 

The  purchaser  of  tiic  mortgaged  premises,  upon  a  sale  conducted  as  prescribed  in 
this  title,  obtains  title  thereto,  against  all  persons  bound  by  the  sale,  without  the  exe- 
cution of  a  conveyance.  Except  where  he  is  the  person  authorized  to  execute  the 
power  of  sale,  such  purchaser  also  obtains  title,  in  like  manner,  upon  payment  of  the 
purchase  money,  and  compliance  with  the  other  terms  of  sale,  if  any,  without  the 
filing  and  recording  of  the  affidavits,  as  prescribed  in  the  last  section  but  one.  But 
he  is  not  bound  to  pay  the  purchase  money,  until  the  atftdavits,  specified  in  that 
section,  with  respect  to  the  property  purchased  by  him,  are  filed,  or  delivered  or 
tendered  to  him  for  fiHng. 

Id.  §  14,  am'd  ;  L.  1838,  ch.  266,  §  8 ;  see  §  2396. 

It  is  unnecessary  to  give  personal  notice  of  postponement  of 
sale,  publication  is  all  that  is  necessary,  and  it  is  said  that  a  post- 
ponement from  Sunday  is  sufficient.  IVestgate  v.  Handlin,  7 
How.  372.  The  practice  is  to  appear  and  adjourn  the  sale. 
Where  public  notice  was  given  of  postponement,  and  the  sale 
afterward  made  on  the  original  date  fixed  for  sale,  it  was  held  void. 
Jackson  V.  Clark,  7  Johns.  225.  And  so  held  where,  on  the  day 
appointed  for  the  sale,  an  adjournment  was  announced  for  a 
specified  time  to  those  present,  but  a  notice  subsequently  pub- 
lished was  for  a  diflferent  day.     Miller  v.  Hull,  4  Denio,  104. 

Form  of  Notice  of  Postponement. 

The  sale  above  noticed  is  hereby  postponed  to  the  25th  day  of 
March,  1887,  at  the  same  time  and  place  mentioned  in  the  foregoing 
notice. 

Dated  March  11,  1887. 

V.  B.  VAN  WAGONEN,  CORNELIUS  VAN  BRUNT, 

Alto rney  for  Assignee.  Assignee  0/  Mortgagee. 

It  was  held  in  Laincrson  v.  Marvin,  8  Barb.  9,  tltat  when  lands 
were  mortgaged  as  one  undivided  lot  or  parcel,  and  are  subse- 
quently subdivided,  that  the  mortgagee  is  not  bound  to  sell  in 
parcels,  and  the  same  rule  is  followed  in  Hiibbcll  v.  Sibley,  5 
Lans.  51  ;  Ellszvorth  v.  Lockivood,  9  Hun,  548.  When  the  prem- 
ises do  not  consist  of  distinct  farms,  parcels,  or  lots,  they  need 
not  be  sold  separately.  Holden  v.  Gilbert,  7  Paige,  2 1 1  ;  Hadley 
V.  Chapin,  ii  id.  248;  Bunce  v.  Reed,  \6  Barb.  350;  Anderson  v. 
Austin,  34  id.  319.     The  case  of  Ellsworth  v.  Lockzuood,  42  N.  Y. 
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89,  holds  that  equity  will  relieve  against  a  sale  in  gross  of  prop- 
erty mortgaged  in  one  tract  where  a  prior  incumbrancer  offers  to 
bid  the  whole  amount  due  for  one  parcel,  which  could  have 
been  sold  separately.  On  subsequent  appeal  in  same  case  to 
General  Term,  9  Hun,  548,  the  case  is  distinguished,  and  the 
general  principle  reiterated,  that  it  is  not  necessary  where  divi- 
sion has  taken  place  since  the  mortgage.  As  to  the  effect  of  a 
sale  of  premises  subject  to  instalments,  see  Cox  v.  Wkcclcr,  7 
Paige,  250;  Joicksv.  Alexander,  ii  id.  626.  The  requirements 
of  §  2393  that  real  property  consisting  of  two  or  more  lots 
must  be  sold  separately,  and  only  as  many  be  sold  as  shall 
satisfy  the  amount  due  at  the  time  of  the  sale,  with  costs  and 
expenses,  are  mandatory  and  absolute,  and  thus  where  the  record 
does  not  show  the  sale  of  the  entire  property  which  consisted  of 
several  lots  was  necessary,  a  purchaser  cannot  be  required  to  ac- 
cept a  doubtful  title.  Hemrner  v.  Hiistace,  51  Hun,  458,  14  Civ. 
Pro.  260,  22  Abb.  N.  C.  419,  3  Supp.  851. 

It  is  the  policy  of  the  statute  that  foreclosures  and  sales 
should  in  cases  free  from  fraud  or  gross  irregularity  be  held  final 
and  conclusive.  Jackson  v.  Henry,  10  Johns.  195  ;  Doolittle  v. 
Lewis,  7  Johns.  Ch.  50;  Slee  v.  ManJiattan  Co.,  i  Paige,  70; 
Vroom  v.  Ditnias,  4  id.  531  ;  Wilson  v.  Troup,  2  Cow.  195.  But 
in  order  to  cut  off  the  rights  of  the  mortgagor  and  of  subsequent 
purchasers  and  incumbrancers,  the  requirements  of  the  statute 
must  be  substantially  complied  with,  and  what  is  a  substantial 
compliance  is  to  be  determined  with  regard  to  its  objects. 
These  objects  being  to  relieve  parties  from  the  expense  of  a 
suit  and  to  enable  persons  not  learned  in  law  to  conduct 
the  foreclosure,  the  construction  of  the  statute  should  be 
liberal  and  not  technical.  Jackson  v.  Henry,  10  Johns.  195  ; 
Vroom  V.  Ditmas,  4  Paige,  526  ;  Hubbellv.  Sibley,  5  Lans.  51.  A 
regular  foreclosure  bars  the  claim  of  the  mortgagor  to  all  per- 
sons having  liens  subsequent  to  the  mortgage.  Hornby  v.  Cramer, 
12  How.  490.  A  sale  during  the  life  of  the  mortgagor,  under  a 
power  of  sale  in  a  purchase-money  mortgage,  bars  the  inchoate 
right  of  dower  of  the  wife  of  such  mortgagor  who  was  not  a 
party  to  the  instrument.  Brackett  v.  Baum,  50  N.  Y.  8.  And 
the  omission  to  make  the  wife  of  the  mortgagor  a  party,  she 
having  joined  in  the  mortgage,  merely  leaves  her  the  right  of 
redemption,  it  docs  not  render  the   foreclosure    invalid  as  to  the 
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Other  parties  properly  served.  Candee  v.  Burke,  i  Hun,  546. 
But  the  claim  of  a  person  not  served  is  not  barred,  even  though 
he  had  actual  notice  of  the  sale.  Root  v.  Wheeler,  12  Abb.  294  ; 
Van  Slyke  v.  Sehien,  9  Barb.  284;  King  v.  Duntz,  \\  id.  193  ; 
Stanton  w.  Kline,  16  id.  9;  St.  John  v.  Bumpstead,  17  id.  lOO; 
Colev.  Moffitt,  20  id.  18;  Wetmorev.  Roberts,  10  How.  51.  But 
a  purchaser  at  a  sale  which  is  void  for  want  of  notice  will  be 
regarded  as  assignee  of  the  mortgage.  Robinson  v.  Ryan,  25  N. 
Y.  320.  In  case  the  mortgage  is  usurious,  the  .sale  does  not  con- 
vey a  good  title  except  to  a  bona  fide  purchaser  at  the  sale. 
Jackson  v.  Dominick,  14  Johns.  435  ;  Bissell  v.  Kellogg;  60  Barb. 
617,  affirmed,  65  N.  Y.  432; /O'^^'^^^  V.  Stafford,  10  Barb.  558; 
Dix  V.  Van  Wyck,  2  Hill,  523.  Even  a  bona  fide  purchaser  at  a 
sale  under  a  paid  mortgage  acquires  no  title;  but  will  be  pro- 
tected by  the  court  where  notice  has  been  given  the  mortgagor. 
Catneron  V.  Erwin,  5  Hill,  272;  Warner  v.  Blakeman,  36  Barb. 
501.  And  a  sale  under  the  power  after  a  tender  of  the  amount 
due  by  a  subsequent  lienor  of  the  amount  of  the  debt  and  inter- 
est is  void  where  the  purchaser  has  notice  of  that  fact.  Burnet 
V.  Demiiston,  5  Johns.  Ch.  35.  The  interest  of  a  tenant  under  a 
demise  from  the  mortgagor  made  subsequent  to  the  mortgage  is 
extinguished  by  the  sale.  Sinters  v.  Salt  us,  3  Denio,  214.  In 
such  case  a  mortgagee  who  has  acquired  the  actual  possession  of 
the  premises  is  entitled  to  the  crops  sown  by  the  lessee  and 
growing  on  the  land  at  the  time  of  sale,  and  the  same  rule  holds 
good  as  to  fixtures.  Lane  v.  King,  8  Wend.  584  ;  Aldrich  v. 
Reynolds,  i  Barb.  Ch.  613;  Shepherd  v.  Philbrick,  2  Denio,  176; 
Gillett  V.  Balcoui,  6  Barb.  370;  Gardner  v.  Finley,  19  id.  317. 
Courts  of  equity  regard  a  mortgagee  in  the  execution  of  the 
power  of  sale  contained  in  the  mortgage  by  statutory  foreclosure 
as  a  trustee  executing  a  power  in  trust,  and  bound  to  conduct 
the  proceedings  fairly  and  in  good  faith.  Relief  will  be  given 
by  suit  to  set  aside  such  proceedings  in  case  of  fraud  or  bad 
faith,  upon  much  the  same  grounds  as  are  sufficient  for  oocning 
the  sale  where  the  foreclosure  has  been  by  action.  Sonle  v.  Lud- 
loiv,  3  Hun,  503.  Before  the  enactment  of  ^  379,  an  action  to 
redeem  from  a  mortgage  foreclosure  must  have  been  brought 
within  ten  years  instead  of  twenty  years  as  provided  by  that  sec- 
tion. Hubbell  V.  Sibley,  50  N.  Y.  468.  Where  the  terms  of  sale 
.have  been  carried  into  efTect,  the  fact  that  the  contract  was  not 
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signed  as  required  by  the  statute  of  frauds  is  immaterial.  If  the 
sale  is  irregular  the  owner  of  the  equity  of  redemption  cannot 
attack  it  in  an  action  to  recover  an  alleged  surplus  arising  there- 
on ;  he  cannot  affirm  it  without  being  bound  by  its  terms.  It 
seems  that  if  dissatisfied  the  remedy  of  such  owner  is  by  motion 
to  set  the  sale  aside. 

Where  property  has  been  sold  upon  terms  publicly  stated  at 
the  time  of  sale,  though  not  included  in  the  printed  notice,  the 
mortgagor  cannot  afflrm  the  sale  as  to  the  price  bid  when  made 
upon  the  terms  stated,  and  then  repudiate  the  terms  of  sale,  and 
claim,  as  surplus  proceeds  thereof,  money  which,  by  the  terms  of 
sale,  was  to  be  applied  in  payment  of  a  prior  mortgage,  as 
though  no  such  terms  controlled  the  action  and  bid  of  the  mort- 
gagee. The  auctioneer  having  stated,  as  the  terms  of  sale,  that 
the  property  was  to  be  sold  as  if  unincumbered,  the  purchaser  to 
pay  out  of  the  amount  for  which  the  property  should  be  struck 
off  to  him  the  amount  of  a  prior  mortgage  lien  then  being  fore- 
closed. Held,  that  the  terms  of  sale  were  legal,  proper,  and 
effectual,  and  that  the  application  of  the  proceeds  was  controlled 
thereby.  Story  v.  Hamilton,  86  N.  Y.  428.  A  statutory  sale, 
under  a  subsequent  mortgage,  does  not  affect  one  in  possession 
under  a  contract  of  sale.     Dzvight  v.  Phillips,  48   Barb.  116. 

If  the  mortgagee  purchases  on  a  sale  for  an  instalment  his 
mortgage  is  merged,  but  if  a  third  person  purchases,  the  mort- 
gagor, if  compelled  to  pay  the  balance  of  the  debt  by  a  suit  on 
the  bond,  can  have  a  reassignment  of  the  mortgage,  to  enable 
him  to  secure  repayment  out  of  the  land.  Cox  v.  Wheeler,  7 
Paige,  248.  The  sale  may  be  made  by  the  mortgagee  or  owner 
of  the  mortgage,  and  he  may  himself  become  the  purchaser  and 
make  the  affidavit  which  stands  in  place  of  the  conveyance. 
Hiibbellv.  Sibley,  5  Lans.  51.  It  is  said,  in  the  earlier  cases,  that 
all  the  requirements  of  the  statute  must  be  strictly  complied 
with.  Layman  v.  Whiting,  20  Barb.  559  ;  Bryan  v.  Butts,  27  id. 
503.  But  it  is  said,  in  Motvry  v.  Sanborn,  72  N.  Y.  534,  that  the 
statutory  proofs  of  foreclosure  and  sale  are  to  be  liberally  con- 
strued, and  are  only  required  to  be  certain  to  a  common  intent, 
and  if  they  are  so,  though  technically  defective,  they  are  suffi- 
cient. Reversing  ii  Hun,  545,  If  the  affidavits  are  defective, 
amended  affidavits,  it  seems,  may  be  filed  according  to  the  fact, 
and,  at  least,   as  to  the    mortgagor,  they  may  be  filed  at  any 
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time,  or  other  proof  given.  Bunce  v.  Reed,  16  Barb.  352  ;  Moivry 
V.  Sanbo7-n,  72  N.  Y.  534.  A  different  rule  seems  to  be  held  in 
DwigJit  V.  Phillips,  48  Barb.  116,  but  the  rule  above  is  reiterated 
in  Story  v.  Hamilton,  86  N.  Y.  428.  The  afifiidavits  may  be  taken 
before  a  notary  public,  and  one  copy  of  the  notice  of  sale,  to 
which  all  the  af^davits  are  annexed,  is  sufficient ;  it  is  not  neces- 
sary to  annex  a  separate  copy  to  each  affidavit.  The  affidavits 
are  prima  facie  evidence  of  the  facts  stated,  and  may  be  con- 
troverted ;  the  power  to  sell  does  not  rest  on  the  proof  of  publi- 
cation, but  on  the  fact  of  the  publication,  and  this  may  be 
shown  independent  of  the  affidavit.  Mowryv.  Sanborn,  68  N.  Y. 
153;  Moivryv.  Sanborn,  72  id.  534.  It  is  sufficient  if  the  affi- 
davit of  publication  is  made  by  the  publisher  of  the  papers  in 
which  it  was  printed.  Bunce  v.  Reed,  16  Barb.  347.  If  the 
affidavit  shows  the  notice  was  affixed  twelve  weeks  before  the 
sale,  it  is  sufficient  without  showing  that  the  party  making  the 
affidavit  afterward  saw  it  there.  Hornby  v.  Cramer,  12  How. 
491.  The  affidavits  must  show  the  places  to  which  the  notices 
were  mailed  to  the  parties  were  the  residences  of  such  parties. 
DwigJit  V.  Phillips,  48  Barb.  116.  All  the  affidavits  showing  a 
compliance  with  the  provisions  of  the  statute  are  essential,  in  the 
absence  of  a  deed,  to  perfect  the  purchaser's  title.  Layman  v. 
Whiting,  20  Barb.  559.  And  the  affidavits  should  show  that  the 
proceedings  were  conducted  according  to  the  law  in  force  when 
the  foreclosure  was  commenced.  James  v.  Stnll,  9  Barb.  482. 
Where  the  premises  are  purchased  by  the  mortgagee,  the  fore- 
closure is  not  complete  without  the  affidavits  which  stand  in  the 
place  of  the  deed.  Arnot  v.  McClurc,  4  Denio,  41  ;  CoJioes  Com- 
pany \.  Goss,  13  Barb.  138;  Layman  v.  Whiting,  20  id.  559; 
Bryan  v.  Butts,  27  id.  503  ;  Hozvard  v.  HatcJi,  29  id.  297.  If  no 
affidavits  are  made,  and  a  person  other  than  the  mortgagor  is  the 
purchaser,  common-law  proof  may  be  made  of  publication  of 
notice.  Breivster  v.  Power,  10  Paige,  563  ;  see,  also,  Chalmers 
V.  Wright,  5  Robt.  713.  The  mortgagee's  deed  is  not  sufficient 
to  convey  title  unless  the  sale  was  at  public  auction  after  statu- 
tory notice  ;  and  this  is  so  even  though  the  mortgage  gives 
power  of  sale,  expressly  authorizing  the  mortgagee,  on  default, 
to  sell  the  premises  at  private  sale.  L^aivrence  v.  I^oan  Com- 
pany, 13  N.  Y.  200.  A  title  is  not  good  in  a  sale  on  foreclosure 
by  advertisement  until  the  affidavits  of  sale,  of  publication,  and 
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of  service  of  notice  have  been  filed  and   recorded,     Cowdrey  v. 
Turner,  85  Hun,  452,  66  St.  Rep.  207,  32  Supp.  889. 

Affidavit  of  Affixing  by  Clerk. 

State  OF  New  York, 


County  of  Ulster,  f  ^ 

Martain  S.  Decker,  deputy  county  clerk,  of  the  city  of  Kingston, 
said  county,  being  duly  sworn,  says  that  he  is  the  deputy  county 
clerk  of  said  county  of  Ulster,  the  county  in  which  the  mortgaged 
premises  described  in  the  annexed  printed  notice  of  sale  are  situ- 
ated ;  that  on  the  17th  day  of  December,  1886,  he  did  affix  a  printed 
copy  of  notice  of  sale,  a  copy  whereof  is  also  hereto  annexed,  in  a 
book  prepared  and  kept  by  the  clerk  of  said  county  of  Ulster  for  that 
purpose  ;  and  also  immediately  entered  in  said  book,  at  the  bottom 
of  such  notice,  the  time  when  he  received  and  affixed  it,  and  did 
also  immediately  index  the  same  to  the  name  of  the  mortgagor  in 
said  notice  name.  Deponent  further  says  that  the  time  when  he 
did  and  performed  said  acts  was  at  least  eighty-four  days  prior  to 
the  time  in  said  notice  specified  for  the  sale  of  the  mortgaged  prem- 
ises therein  described. 

{Jurat. )  (Signature. ) 

Affidavit  of  Auctioneer. 

State  of  New  York, 
County  of  Ulster, 

Virgil  B.  Van  Wagonen,  of  Kingston,  in  the  county  of  Ulster,  be- 
ing duly  sworn,  doth  depose  and  say  that  he  is  the  person  who  of- 
ficiated as  auctioneer  at  the  sale  of  the  premises  described  in  the 
annexed  printed  copy  of  the  notice  of  sale  by  virtue  of  the  mortgage 
therein  mentioned,  and  pursuant  to  said  notice,  and  that  this  de- 
ponent as  such  auctioneer,  and  at  public  auction  on  the  nth  day  of 
March,  1887,  at  twelve  and  a  quarter  o'clock  in  the  afternoon  of 
that  day,  at  the  front  door  of  the  courthouse  in  the  city  of  Kingston, 
county  of  Ulster,  New  York,  by  virtue  of  the  power  of  sale  contained 
in  said  mortgage,  and  pursuant  to  said  notice,  did  sell  to  Cornelius 
Van  Brunt,  of  the  city  and  county  of  New  York,  upon  the  terms 
and  subject  to  the  reservations  and  conditions  hereinafter  mentioned, 
the  lands  and  premises,  a  description  whereof  is  contained  in  said 
mortgage,  and  set  forth  in  said  notice  as  follows  :  (Here  insert  dis- 
cription  as  in  notice.) 

Deponent  further  says  that  at  said  sale  the  said  Cornelius  Van 
Brunt  purchased  the  said  lands  and  premises  above  described  at  and 
for  the  price  of  $1,500,  he  being  the  highest  bidder  therefor,  and 
that  being  the  highest  sum  bidden  for  the  same.  Deponent  further 
says  that  such  sale  was  in  the  daytime,  and  in  all  respects  honestly 
and  fairly  and  legally  conducted,  according  to  deponent's  best 
knowledge  and  belief;  that  the  premises,  so  far  as  the  same  con- 
sisted of  distinct  tracts,  farms,  or  lots,  were  sold  separately,  and  no 
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more  tracts,  farms,  or  lots  were  sold  than  were  necessary  to  satisfy 
the  amount  claimed  to  be  due  on  said  mortgag-e  in  said  notice,  at 
the  day  of  the  first  publication  thereof,  and  interest  and  costs  and 
expenses  allowed  by  law. 

(Jurai.)  (Signature.) 

Affidavit  of  Affixing  on  Court-house  Door. 

V.  B.  Van  Wagonen,  of  the  city  of  Kingston,  in  the  county  of 
Ulster  and  State  of  New  York,  being  sworn,  saith  he  did,  on  the  i8th 
day  of  December,  1886,  and  at  least  eighty-four  days  prior  to  the 
time  specified  in  the  annexed  printed  copy  of  notice  for  the  sale  of 
the  mortgaged  premises  therein  described,  fasten  up  a  copy  of  the 
annexed  printed  notice  in  a  proper  and  substantial  manner,  in  a 
conspicuous  place  at  or  near  the  entrance  of  the  building  where  the 
county  court  of  said  county  of  Ulster  is  directed  to  be  held,  to  wit  : 
on  the  outer  side  of  the  outward  door  of  the  court-house  or  building- 
in  the  city  of  Kingston,  where  the  county  courts  are  directed  and 
appointed  to  be  held,  in  and  for  the  county  of  Ulster,  in  which  said 
mortgaged  premises  are  situated,  that  being  the  court-house  or  build- 
ing where  county  courts  of  said  county  are  directed  and  appointed 
to  be  held,  nearest  to  said  mortgaged  premises. 

{Juraf.)  (Signature.) 

Affidavit  of  Publication. 

State  of  New  York, 

Ulster  County, 

John  W.  Searing,  of  the  city  of  Kingston,  Ulster  County,  State  of 
New  York,  bemg  duly  sworn,  doth  depose  and  say  that  he  is,  and 
during  the  time  of  the  publication  was,  one  of  the  publishers  and 
proprietors  of  the  newspaper  called  the  Kingston  Weekly  Leader  a 
public  newspaper  printed  and  published  in  the  city  of  Kingston, 
county  of  Ulster,  that  being  the  county  where  the  premises  described 
in  the  annexed  printed  notice  of  sale,  or  part  thereof,  are  situated. 
Deponent  further  says  that  the  notice  of  the  mortgage  sale,  of  which 
a  printed  copy  is  hereto  annexed,  was  published  in  said  newspaper 
at  least  once  in  each  of  the  twelve  weeks  immediately  preceding 
the  day  of  sale  specified  in  said  notice  of  sale  ;  said  publication 
having  been  commenced  on  the  17th  day  of  December,  1886,  and 
ending  on  the  nth  day  of  March,  1887. 

{Jural.)  (Signature.) 

Form  of  Affidavit  Service  of  Notice. 

State  of  New  York,  ) 

Ulster  County,      |  ^^'  ' 

Sturgis  Bulkley,  of  the  town  of  Ilardenbergh,  county  of  Ulster, 
State  of  New  York,  being  duly  sworn,  says  :  That  he  resides  in  said 
town  of  Hardenbergh  ;  that  on  the  1 8th  day  of  December,  1886, 
this  deponent  served  a  copy  of  the  said  notice  on  each  of  the  several 
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persons  ne.xt  hereinafter  named,  by  depositing-  a  copy  of  the  said 
notice  in  the  postoffice  hereinafter  stated,  properly  inck)sed  in  a 
postpaid  wrapper,  directed  to  the  persons  to  be  served,  at  their 
respective  places  of  residence,  to  wit  :  To  the  several  persons  next 
hereinafter  named,  and  at  and  to  the  postoffices  set  opposite  their 
names  respectively,  as  hereinafter  stated  ;  that  on  the  day  last  afore- 
said this  deponent  deposited  all  of  said  notices  so  inclosed  and  directed 
as  aforesaid,  in  the  postoi^ce  at  Hardenbergh,  where  said  Sturgis 
Bulkley  resided,  and  paid  the  full  legal  postage  on  each  of  them. 

That  at  the  time  said  notices  were  so  deposited  in  the  postoffice 
at  Hardenbergh  there  was  a  regular  communication  by  mail  at  least 
once  in  each  week  between  said  Hardenbergh  postoffice  and  each 
of  the  other  postoffices  to  which  said  notices  were  directed,  and 
that  at  the  time  each  of  the  said  persons  resided  at  the  respective 
places  to  which  their  said  notices  were  so  directed.  That  the  names 
and  the  direction  of  said  notices  to  them  as  aforesaid  were  respect- 
ively as  follows,  to  wit  :  (Here  insert  names,  direction.)  Deponent 
further  says  that  at  the  times  and  the  places  hereinafter  named,  he 
served  personally  a  copy  of  said  notice  of  foreclosure  and  sale  on  the 
following  persons,  viz.  :  (Here  insert  names,  place  of  service,  and 
date  of  service),  by  delivering  a  copy  of  the  same  to  each  of  said 
persons  personally,  and  leaving  the  same  with  each  of  them. 

{Jurat. )  (Sign  ature. ) 

It  was  held  previous  to  the  Revised  Statutes  that  the  omission 
to  record  power  of  sale  before  conveyance  did  not  vitiate  the 
sale.  Wilson  v.  Troup,  2  Cow.  145;  Jackson  v.  Coldcn,  4  id.  266, 
It  is  held,  in  Layman  v.  Whiting,  20  Barb.  559,  and  Bryan  v. 
Butts,  27  id.  503,  affirmed,  28  How.  582.  that  in  order  to  main- 
tain ejectment  the  affidavits  must  be  filed  and  recorded.  But 
see  Hoivardv.  Hatch,  29  Barb.  297  ;  Arnot  v.  McClurc,  4  Denio, 
41  ;  Cohocs  Co.  V.  Goss,  13  Barb.  138.  But  the  filing  and  record- 
ing of  the  affidavits  is  not  necessary  as  against  the  mortgagor's 
equity  of  redemption,  which  is  barred  and  foreclosed  by  the  pro- 
ceedings. Tuthill  v.  Tracy.,  31  N.  Y.  157.  The  omission  to 
record  does  not  invalidate  the  purchaser's  title,  so  held  under 
Revised  Statutes.  Hoivard  v.  Hatch,  29  Barb.  297.  Where 
there  has  been  a  sale  pursuant  to  a  power  under  the  statute,  the 
equity  of  redemption  of  the  mortgaged  premises  is  thereby  fore- 
closed, though  the  affidavit  of  publication  of  notice  of  sale  and  of 
the  posting  thereof  be  not  made  and  recorded  as  required  by  statute 
for  twenty  years  thereafter.  The  right  of  the  mortgagor  to  redeem 
is  terminated  whenever  there  has  been  a  sale  of  the  mortgaged 
premises,  regularly  made  and  pursuant  to  the  power  contained  in 
the  mortgage  or  under  a  decree  of  sale.     Tuthill  v.  Tracy ^  31  N.  Y. 
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157.  This  ca.se  is  cited  in  Osborn  v.  Merwin,  12  Hun,  332,  and 
it  is  there  held  that  a  sale  had  under  a  foreclosure  by  advertisement 
pursuant  to  the  statute  bars  the  equity  of  redemption  althoutjh  no 
affidavits  are  made.  The  character  of  common-law  evidence  neces- 
sary is  there  pointed  out,  and  Hawleyv.  Bennett,  5  Paige  104,  and 
Guy  V.  Mead,  22  N.  Y.  462,  are  referred  to  as  authority.  The  facts 
necessary  to  be  proven  by  affidavit,  the  right  to  supply  defects 
by  parol,  and  the  character  of  parol  evidence  to  show  the  facts  are 
discussed  in  Mowry  v.  Sanborn,  reported  on  three  appeals  to 
the  Court  of  Appeals  in  65  N.  Y.  581,  68  id.  153,  and  72  id.  534. 
Also  below,  62  Barb.  223,  7  Hun,  380,  1 1  id.  545,  and  the  re- 
ported cases  referred  to  and  collated  ;  see,  also,  Story  v.  Ham- 
ilton, 86  N.  Y.  428,  affirming  20  Hun,  133. 

Note  by  Clerk  upon  Margin  of  Record  of  Mortgage. 

The  affidavits  of  sale  of  the  property  described  in  this  mortgage 
are  recorded  in  book  No.  203  of  mortgages,  at  pai^e  46. 

Dated  April  5,  1886.  J.  D.  WURTS, 

Clerk. 

As  to  §  2400,  the  codifiers  say  that  additions  to  this  section 
have  been  made  so  as  to  express  the  meaning  of  the  statute  as 
expounded  by  recent  decisions.  They  say  further  :  "  It  was  held 
in  Layman  V.  Whitiftg;  20  Barb.  559,  and  Bryan  v.  Butts,  27  id. 
503,  following  the  authority  of  ^r//(?/ v.  McClure,  4  Denio,  41, 
that  in  the  absence  of  a  conveyance  the  legal  title  does  not  pass 
to  the  purchaser  so  as  to  enable  him  to  maintain  ejectment  until 
the  affidavits  are  made  and  recorded."  And  in  Cohoes  Co.  v. 
Goss,  13  Barb.  127,  it  was  said  that  no  title  passes  to  the  pur- 
chaser unless  the  affidavits  are  recorded.  But  in  Howard  v. 
Hatch,  29  Barb.  297,  and  Chalmers  v.  Wright,  5  Robt.  713,  it 
was  decided  that  the  legal  title  passes  upon  the  sale,  and  that 
the  recorded  affidavits  are  not  the  only  competent  evidence  of 
the  sale.  See,  also,  Tut  hill  v.  Tracy,  31  N.  Y.  157,  holding  that 
the  mortgage  is  foreclosed  by  the  sale  prior  to  the  recording  of 
the  affidavit. 

If  the  purchaser  be  not  the  person  authorized  to  execute  the 
power  of  sale,  he  obtains  a  good  title  upon  payment  of  the 
purchase  money  and  on  compliance  with  the  terms  of  sale, 
without  filing  and  recording  the  affidavits,  though  he  is  not 
bound  to  pay  the  purchase  money  until  the  affidavits  are  filed 
53 
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or  delivered,  or  tendered  to  him  for  filing.      Cowdrey  v.    Turner, 
85  Hun,  452,  32  Supp.  890,  66  St.  Rep.  208. 

ARTICLE  IV. 

Costs.    §§  2401,  2402,  2403. 

§  2401.    Costs  allowed. 

The  following  costs,  in  addition  to  the  expenses  specified  in  the  next  section,  are 
allowed  in  proceedings  taken  as  prescribed  in  this  title  : 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement  of  a  sale,  or  an  affi- 
davit, made  as  prescribed  in  this  title,  for  each  folio,  twenty-five  cents ;  for  making 
each  necessary  copy  thereof,  for  each  folio  thirteen  cents. 

2.  For  serving  each  copy  of  the  notice  of  sale,  required  or  expressly  permitted  to 
be  served  by  this  title,  and  for  affixing  each  copy  thereof,  required  to  be  affixed  upon 
the  courthouse,  as  prescribed  in  this  title,  one  dollar. 

3.  For  superintending  the  sale,  and  attending  to  the  execution  of  the  necessary 
papers,  ten  dollars.' 

2  R.  S.  652,  §  4,  sub.  I  and  2,  and  part  of  sub.  3  (2  Edm.  672),  and  L.  1844,  ch. 
346,  §  3  (4  Edm.  668). 

§  2402.   Expenses  allowed. 

The  sums  actually  paid  for  the  following  services,  not  exceeding  the  fees  allowed 
by  law  for  those  services,  are  allowed  in  proceedings,  taken  as  prescribed  in  this  title  : 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notices  of  postponement,  if 
any,  for  a  period  not  exceeding  twenty-four  weeks. 

2.  For  the  services  specified  in  §  2390  of  this  act. 

3.  P'or  recording  the  affidavits  ;  and  also,  where  the  property  sold  is  situated  in  two 
or  more  counties,  for  making  and  recording  the  necessary  certified  copies    thereof. 

4.  For  necessary  postage  and  searches. 

§  2403.  Taxation  thereof. 

The  costs  and  expenses  must  be  taxed,  upon  notice,  by  the  clerk  of  the 
county  where  the  sale  took  place,  upon  the  request  and  at  the  expense  of  any  person 
interested  in  the  payment  thereof.  Each  provision  of  this  act,  relating  to  the  taxa- 
tion of  costs  in  the  Supreme  Court,  and  the  review  thereof,  applies  to  such  a  taxation. 

One  who  claims  the  .surplus  as  heir  at  law  of  the  mortgagor, 
and  has  been  recognized  as  such,  is  entitled  to  require  taxation. 
Matter  of  Moss,  6  Hun,  263.  Services  not  mentioned  in  the 
statute  cannot  be  taxed  although  actually  necessary,  but  one 
who  obtained  an  injunction  restraining  the  sale  but  allowed  the 
continuation  of  the  notice  of  publication,  cannot  on  taxation 
object  to  the  allowance  of  the  whole  expense  of  publication  al- 
though it  exceeded  the  statutory  time.  Collins  v.  Standish,  6 
How.  493.  Where  the  mortgagee  omitted  to  notify  certain 
necessary  parties,  and  for  that  reason  postponed  the  sale,  it  was 
held  he  could  not  tax  costs  of  the  sale  first  attempted.  Hornby 
V.  Cramer,  12  How.  490. 
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In  taxing  costs  in  such  proceeding,  matter  inserted  in  the 
notice,  which  was  not  required  by  the  statute,  should  not  be 
considered  in  determining  the  number  of  foHos  to  be  allowed,  nor 
should  a  charge  be  allowed  for  serving  notices  on  persons  not 
required  by  the  statute  to  be  served.  A  charge  for  drawing 
notices  and  for  a  copy  to  keep  is  proper,  as  is  also  a  copy  for  the 
printer,  and  printed  copies  may  be  charged  for.  As  one  printed 
notice  is  sufficient  for  two  or  more  affidavits,  under  §  2397,  there 
is  no  necessity  for  more  than  one,  to  which  the  several  affidavits 
may  be  attached,  and  that  one  will  be  allowed,  for  a  charge  can- 
not be  made  for  a  copy  served  on  the  auctioneer,  but  it  is  proper 
to  charge  for  thirteen  weeks'  publication.  Devisees  under  the 
recorded  will  of  a  deceased  mortgagor,  and  a  lessee  under  a 
recorded  lease,  may  be  deemed  grantees,  who  should  be  served 
with  notice,  and  where  such  devisees  are  minors  under  fourteen 
years  of  age,  a  notice  is  also  properly  served  on  their  guardian, 
which  may  be  charged  for,     Ferguson  v.  Wooley,  9  Civ.    Pro.  236. 

Bill  of  Costs  on  Foreclosure  by  Advertisement. 

Notice  of  sale,  ten    folios,    at    25  cents $2   50 

Copy  same,  to  keep,  at  13  cents i   30 

Copy,  notice  for  printer,  at    13  cents .        i   30 

Copy  for  notice  for  postings  on  court-house  door i   30 

Expense  of  posting- .    . .        i  00 

Affidavit  of  posting,  two  folios  and  copy,  at   25   cents 

Copy,  notice  annexed,  at  13  cents 

Clerk's  fees  on   same 

Afifidavit  of  posting  in  clerk's  ofitice,  two  folios  and   copy,   at 

1 3  cen  ts 

Printer,  publishing  notice,  thirteen  insertions,  ten  folios.  ..  . 
Printer,  publishing  two  postponements  of  sale,  two  folios.  . 
Printer,  publishing  one  additional  insertion,  notice  of  sale.. 
Affidavit  of  publication,  two  folios  and  a  copy,  at  13  cents.  . 

Copying  notice  annexed,  at  13  cents i   30 

Copy  of  notice  to  serve  on  mortgagor,    at   13    cents i   30 

Serving  ten  notices 10  00 

Affidavit  of  service,  two  folios,  at  38   cents 76 

Copying  notice  annexed,  five  folios,  at  13  cents i    30 

Postage 50 

Clerk's  fees   for   search • 8  00 

Affidavit  of  circumstances  of  sale,  four  folios  and  copy,  at  38 

cents 3  04 

Copy,  printed  notice  annexed i   35 

Superintending     sale 10  00 

Recording    affidavits 4  00 

Oaths  of  five  affidavits,    at   10  cents 50 


50 

13 

50 

52 

43 

50 

3 

00 

2 

50 
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Ulster  County,  ss.  : 

Vir^^il  B.  Van  Wagonen,  of  the  city  of  Kingston,  said  county,  be- 
ing duly  sworn,  says  that  he  is  attorney  for  Charles  Van  Brunt,  the 
assignee  of  the  mortgage  executed  by  Joseph  Reil  to  John  Q.  Adams, 
and  which  has  been  foreclosed  under  the  statute. 

That  according  to  the  best  of  deponent's  knowledge  and  belief, 
the  several  disbursements  charged  in  the  bill  of  costs  hereto  an- 
nexed have  been  actually  and  necessarily  paid  or  incurred  ;  that  the 
copies  of  papers  charged  for  therein  were  actually  and  necessarily 
used  or  obtained  for  use  ;  that  such  bill  of  costs  contains  no  charge 
for  any  draft  or  copy  of  any  affidavit  or  other  paper  which  has  not 
been  made,  or  for  any  other  service  which  has  not  been  performed, 
except  such  services  as  are  allowed  by  law  to  be  taxed  prospectively, 
and  that  the  number  of  folios  contained  in  the  draft  or  in  the  copies 
of  said  papers  are  not  overcharged  in  such  bill. 

{/ura/. )  (Signature. ) 

ARTICLE  V. 

Surplus  Money  and  Proceedings  with  Regard  Thereto. 

§§  2404,  2405,  2406,  2407,  2408. 

§  2404.  Surplus  money  to  be  paid  into  Supreme  Court. 

An  attorney  or  other  person  who  receives  any  money  arising  upon  a  sale  made  as 
prescribed  in  this  title,  must,  within  ten  days  after  he  receives  it,  pay  into  the  Su- 
preme Court  the  surplus,  exceeding  the  sum  due  and  to  become  due  upon  the  mort- 
gage, and  the  costs  and  expenses  of  the  foreclosure,  in  like  manner  and  with  like 
effect  as  if  the  proceedings  to  foreclose  the  mortgage  were  taken  in  an  action  brought 
in  the  Supreme  Court,  and  triable  in  the  county  where  the  sale  took  place. 

L.  1868,  ch.  804,  §§  I,  2,  and  4  (7  Edm.  353)  ;  L.  1870,  ch.  706,  §  i  (7  Edm.  770)  ; 
see  §§  743,  745. 

§  2405.   Clairaant  of  surplus  money  to  file  petition. 

A  person  who  had,  at  the  time  of  the  sale,  an  interest  in  or  lien  upon  the  property 
sold,  or  a  part  thereof,  may,  at  any  time  before  an  order  is  made,  as  prescribed  in  the 
next  section  but  one,  file  in  the  office  of  the  clerk  of  the  county,  where  the  sale  took 
place,  a  petition  stating  the  nature  and  extent  of  his  claim,  and  praying  for  an  order 
directing  the  payment  to  him  of  the  surplus  money  or  part  thereof. 

Id.  part  of  §  3,  am'd. 

§  2406.  Application  for  surplus  money. 

A  person  fihn^if  a  petition,  as  prescribed  in  the  hist  section,  may,  after  the  expira- 
tion of  twenty  days  from  the  day  of  sale,  apply  to  the  Supreme  Cotut,  at  a  term  held 
within  the  judicial  district,  embracing  the  county  where  his  petition  is  filed,  for  an 
order,  pursuant  to  the  prayer  of  his  petition.  Notice  of  the  application  must  be  served, 
in  the  manner  prescribed  in  this  act  for  the  service  of  a  paper  upon  an  attorney  in 
an  action,  upon  each  person,  who  has  filed  a  like  petition,  at  least  eight  days  before 
the  application  ;  and  also  upon  each  person,  upon  whom  a  notice  of  sale  was  served, 
as  shown  in  the  affidavit  of  sale,  or  upon  his  executor  or  administrator.  But,  if  it  is 
shown  to  the  court,  by  affidavit,  that  service  upon  any  person,  required  to  be  served, 
cannot  be  so  made  with  due  diligence,  notice  may  be  given  to  him  in  any  manner 
which  the  court  directs. 

L.  1868,  ch.  804,  part  of  §  3,  am'd. 
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§  2407.  Order  for  distribution. 

Upon  the  presentation  of  the  petition,  with  due  proof  of  notice  for  application,  the 
court  must  rnaiie  an  order  referring  it  to  a  suitable  person  to  ascertain  and  report  the 
amount  due  to  the  petitioner,  and  to  each  other  person,  which  is  a  lien  upon  the  sur- 
plus money  ;  and  the  priorities  of  the  several  liens  thereupon.  Upon  the  coming  in 
and  confirmation  of  the  referee's  report,  the  court  must  make  such  an  order,  for  the 
distribution  of  the  surplus  money,  as  justice  requires. 

Id.  remainder  of  §  3,  am'd. 

§  2408.  Limitation  of  last  four   sections. 

The  last  four  sections  do  not  apply  to  surphis  money,  arising  upon  the  sale  of 
real  property,  of  which  a  decedent  died  seized,  where  letters  testamentary  or  letters 
of  administration,  upon  the  decedent's  estate,  were,  within  four  years  before  the  sale, 
issued  from  a  surrogate's  court  within  the  State,  having  jurisdiction  to  issue  them. 

L.  1867,  ch.  658  (7  Edm.  142)  ;  L.  1870,  ch.  170  (7  Edm.  664);  and  L.  1871,  ch.  834  (9 
Edm.  210);  see,  also,  §  2798. 

The  provisions  of  §§  2798  and  2799  are  as  follows  : 

§  2798.  Where  real  property,  or  an  interest  in  real  property,  liable  to  be  disposed 
of  as  prescribed  in  this  title,  is  sold,  in  an  action  or  a  special  proceeding,  specified  in 
the  last  section,  to  satisfy  a  mortgage  or  other  lien  thereupon  which  accrued  during 
the  decedent's  lifetime,  and  letters  testamentary  or  letters  of  administration  upon  the 
decedent's  estate  were,  within  four  years  before  the  sale,  issued  from  a  surrogate's 
court  of  the  State  having  jurisdiction  to  grant  them,  the  surplus  money  must  be  paid 
into  the  surrogate's  court  from  which  the  letters  issued.  If  the  sale  was  made  pur- 
suant to  the  directions  contained  in  a  judgment  or  order,  the  surplus  remaining  after 
payment  of  all  the  liens  upon  the  property,  chargeable  upon  the  proceeds,  which  ex- 
isted at  the  time  of  the  decedent's  death,  must  be  so  paid.  If  the  sale  was  made  in 
any  other  manner,  the  surplus  exceeding  the  lien  to  satisfy  which  the  property  was 
sold,  and  the  costs  and  expenses,  must,  within  thirty  days  after  the  receipt  of  the 
money  from  which  it  accrues,  be  so  paid  over  by  the  person  receiving  that  money. 
The  receipt  of  the  surrogate,  or  the  clerk  of  the  surrogate's  court,  or  the  county 
treasurer,  as  the  case  may  be,  is  a  sufficient  discharge  to  the  person  paying  the 
money. 

§  2799.  Where  money  is  paid  into  a  surrogate's  court,  as  prescribed  in  the  last 
section,  and  a  petition  for  the  disposition  of  property,  as  prescribed  in  this  title,  is 
pending  before  him  ;  or  is  presented  at  any  time  before  the  distribution  of  the  money  ; 
the  money  must  be  distributed  as  if  it  was  the  proceeds  of  the  decedent's  real  prop- 
erty', sold  pursuant  to  the  decree.  If  such  a  petition  is  not  pending  or  presented,  or 
if  a  decree  for  the  disposition  of  the  decedent's  property  is  not  made  thereupon,  a 
verified  petition,  praying  for  a  decree  directing  the  distribution  of  the  money  among 
the  persons  entitled  thereto,  may  be  presented  by  any  of  those  persons.  Each  person 
who  would  be  entitled  to  share  m  the  distribution  of  th'i  proceeds  of  a  sale  must  be 
cited  to  show  cause  why  such  a  decree  should  not  be  made.  Service  of  the  citation 
may  be  made  upon  all  the  persons  designated  therein,  by  publishing  the  same  in  two 
newspapers  designated  as  prescribed  in  article  first  of  title  second  of  this  chapter,  at 
least  once  in  each  of  the  four  successive  weeks  immediately  preceding  the  return 
day  thereof,  except  that  personal  service  must  be  made  upon  the  husband,  wife, 
heirs,  and  devisees  of  the  decedent,  and  also  upon  every  other  person  claiming  under 
them,  or  either  of  them,  who  resides  in  this  State.  Upon  the  return  of  the  citation 
the  rights  and  priorities  of  the  persons  interested  must  be  established,  and  a  decree 
for  distribution  must  be  made,  as  if  it  was  the  proceeds  of  real  property  sold. 
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Petition  for  Payment  of  Surplus  Moneys. 

To  the  Supreme  Court  : 

The  petition  of  John  Mills,  of  the  city  of  King^ston,  respectfully 
shows  that  heretofore  proceedings  were  taken  by  Charles  Van  Brunt, 
pursuant  to  title  9  of  chapter  17  of  the  Code  of  Civil  Procedure,  for 
the  sale  of  the  real  property  described  as  follows,  to  wit  (describe 
the  same),  in  foreclosure  of  a  mortsjage  executed  by  Joseph  Reil  to 
John  Q.  Adams,  dated  January  28,  1883,  and  recorded  in  Ulster 
County  clerk's  office  on  the  2d  day  of  August,  1883,  at  1.30  o'clock 
in  the  afternoon  in  book  No,  166  of  mortgages,  at  page  61,  and  a 
sale  of  said  property  was  made  in  said  proceedings  on  the  25th  day 
of  March,  1886. 

That  a  surplus  remained  of  the  proceeds  of  said  sale  amounting 
to  $400  over  and  above  the  sum  due,  and  to  grow  due  upon  said 
mortgage  and  the  costs  and  expenses  of  the  said  foreclosure,  and 
that  on  the  loth  day  of  April,  1886,  the  attorney  for  the  assignee  of 
said  mortgage,  by  whom  said  mortgage  was  foreclosed,  paid  into 
this  court  and  to  the  county  treasurer  of  Ulster  County  the  said 
surplus. 

And  your  petitioner  further  shows,  that  at  the  time  of  said  sale  he 
had  an  interest  in,  or  lien  upon,  the  said  property,  said  interest  or 
lien  being  by  reason  of  (state  nature  of  interest  or  lien)  ;  and  your 
petitioner  claims  that  he  is  entitled  to  said  surplus  moneys,  by 
reason  of  his  said  interest  in,  or  lien  upon,  said  property.  And 
your  petitioner  prays  for  an  order  of  this  court  directing  the  pay- 
ment to  him  of  said  surplus  moneys,  or  of  so  much  of  said  surplus 
moneys  as  may  be  necessary  to  satisfy  his  said  interest  or  lien. 

Dated  .  (Signature.) 

(Add  verification.^ 

Notice  of  Motion  for  Surplus  Moneys. 

(Title  of  proceeding.) 

Sirs, — Take  notice  that  the  undersigned  will  apply  at,  etc.,  on, 
etc.,  for  an  order  pursuant  to  the  prayer  of  his  petition,  filed  in  the 
Ulster  County  clerk's  office  on  the  20th  day  of  May,  1886,  directing 
the  payment  to  him  of  the  surplus  moneys  arising  upon  the  sale  of 
the  property  described  in  the  said  petition,  a  copy  of  which  is  here- 
with served  upon  you,  and  for  such  other  and  further  relief  as  may 
be  proper.  Yours,  etc.. 

Dated  WM.   D.   BRINNIER, 

To  Attorney  for  Petitioner. 

Order  of  Reference  as  to  Surplus  Moneys. 

(Caption  usual  form. ) 

(Title  of  proceeding. ) 

Upon  the  presentation  of  the  petition  of  John  Mills,  dated  May 
10,  1886,  which  was  filed  in  the  Ulster  County  clerk's  office  on  the 
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loth  day  of  May,  1886,  with  proof  of  due  service  of  notice  of  this 
application  upon  each  person  who  has  filed  a  like  petition,  and  also 
upon  each  person  upon  whom  a  notice  of  sale  was  served,  as  was 
shown  in  the  affidavit  of  sale,  and  on  motion  of  Wm.  D.  Brinnier,  at- 
torney for  the  said  petitioner,  and  after  hearing-,  etc.,  and  on  reading- 
(name  opposing-  papers). 

It  is  hereby  ordered,  that  S.  T.  Hull,  Esq.,  of  Kingston,  counsellor- 
at-law,  be  and  he  hereby  is  appointed  referee,  to  ascertain  and  re- 
port the  amount  due  to  the  petitioner  and  to  each  other  person, 
which  is  a  lien  upon  the  surplus  money  mentioned  in  said  petition 
of  John  Mills  and  the  priorities  of  the  several  liens  thereupon. 

WM.  L.  learnp:d, 

Justice  Supreme  Court. 

Form  for  Report  of  Referee  as  to  Priority  of  Liens,  etc. 

(Title  of  proceeding.) 

I,  the  undersigned  referee,  appointed  by  order  of  this  court,  dated 
May  20,  1886,  to  ascertain  and  report  the  amount  due  to  John  Mills, 
the  petitioner  in  this  proceeding,  and  to  each  other  person,  which 
is  a  lien  upon  the  surplus  moneys  arising  upon  the  sale  of  the 
premises  described  in  the  said  petition  and  the  priority  of  the  several 
liens  thereupon,  do  respectfully  report  (proceed  substantially  as  in 
report  in  foreclosure  by  suit,  making  necessary  changes  to  suit  the 
case). 

Dated  June  12,  1886.  (Signature  of  referee.) 

Order  upon  Report  of  Referee. 

(Title  of  proceeding. )  {Caption. ) 

On  reading  and  filing  the  report,  dated  June  12,  1886,  of  S.  T. 
Hull,  Esq. ,  referee,  appointed  herein  by  order  of  this  court,  dated 
May  20,  1886,  from  which  it  appears  that  John  Mills  is  entitled  to 
the  whole  of  the  surplus  moneys  arising  upon  the  sale  of  the  real 
property  described  in  his  petition,  filed  in  the  Ulster  County  clerk's 
office,  on  the  loth  day  of  May,  1886,  which  surplus  has  been  paid 
into  court  and  to  the  county  treasurer  of  Ulster  County  (or  make 
other  recitals  according  to  the  report),  and  it  appearing  that  due 
notice  of  this  motion  has  been  given  to  (name  parties  served)  : 

Now,  on  motion  of  Wm.  D.  Brinnier,  Esq. ,  counsel  for  said  peti- 
tioner, and  after  hearing,  etc.,  (or  no  one  appearing  to  oppose),  and 
on  reading  (name  any  other  motion  papers)  : 

It  is  hereby  ordered  that  the  said  report  be  and  the  same  is  hereby 
confirmed,  and  that  said  county  treasurer  pay,  etc.  (here  insert  pro- 
visions for  distribution  as  may  be  required). 

WM.   L.   LEARNED, 
Justice  Supreme  Court. 

Where  a  mortgage,  payable  in  instalments,  is  foreclosed  for 
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the  amount  due,  subject  to  future  instalments,  the  hind  becomes 
the  primary  fund  for  the  future  payments,  and  the  mortgagor  is 
entitled  to  the  surplus  on  the  sale.  Cox  v.  Wlicclci',  7  Paige, 
248.  After  foreclosure  the  mortgagee  is  not  liable,  as  trustee, 
to  the  holders  of  subsequent  liens  for  the  surplus,  if  he  has  re- 
ceived only  the  amount  due  him  on  the  mortgage  and  the  ex- 
penses of  foreclosure,  leaving  the  surplus  in  the  hands  of  the 
purchaser  who  asserts  a  claim  thereto.  The  mortgagee's  liability 
is  to  the  mortgagor  and  those  who  represent  him,  and  a  pur- 
chaser who  claims  and  retains  the  surplus,  as  holder  of  the 
second  mortgage  lien,  is  liable  to  a  subsequent  judgment  creditor 
for  the  balance  of  the  surplus  after  deducting  the  amount  of  his 
own  lien,  but  it  is  not  liable  for  interest  on  such  balance  until 
after  notice  or  demand  by  the  party  entitled  to  it.  Kiissell  v. 
Dnfloi,  4  Lans.  399.  A  subsequent  incumbrancer,  with  no 
notice  of  the  foreclosure,  has  no  claim  to  surplus  moneys  on  the 
sale,  his  lien  not  having  been  affected,  unless  he  releases  to  the 
purchaser  all  claim  on  the  equity  of  redemption.  Walker  v. 
Harris,']  Paige,  167;  Winshnv  v.  McCall,  32  Barb.  241.  Al- 
though the  receipt  by  the  mortgagor,  or  his  representative, 
of  the  surplus  moneys  arising  on  the  sale  may  not  estop 
him  from  questioning  the  regularity  of  the  proceedings,  it  would 
seem  to  be  evidence  to  be  considered  in  passing  on  the  question. 
Candee  v.  Burke,  i  Hun,  546.  It  is  a  defence  by  a  mortgagee  who 
has  sold  under  the  statute,  when  sued  for  the  surplus  by  the 
mortgagor's  grantee,  that  the  former  had  a  Hen  on  the  land 
equal  to  the  surplus.  Eddy  v.  Smith,  13  Wend.  488.  Where 
property  has  been  sold  upon  terms  stated  publicly  at  the  sale, 
though  not  included  in  the  published  notice,  the  mortgagor  can- 
not afifirm  the  sale  as  to  the  price  bid  when  made  upon  the 
terms  stated,  and  then  repudiate  the  terms  of  sale  and  claim, 
as  surplus  money,  which,  by  the  terms  of  sale,  was  to  be  applied 
in  payment  of  a  former  mortgage,  as  though  no  such  terms  con- 
trolled the  action  and  bitl  of  the  mortgagee  in  bidding  in  the 
property.  Story  v.  Haniiltoii,  20  Hun,  133,  affirmed,  86  N.  Y. 
428. 
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ARTICLE  VI. 
Loan  Commissioners'  Mortgages.    §  2409. 

§  2409.  [Am*d,  1882.]  Application  of  this  title  to  mortgages 
to  the  State. 

This  title  does  not  affect  any  provision  of  law,  inconsistent  therewith,  especially  re- 
lating to  the  foreclosure  of  mortgages  to  the  people  of  the  State,  or  to  the  commis- 
sioners for  loaning  certain  moneys  of  the  United  States. 

Section  15  of  part  3,  ch.  8,  tit.  15,  R.  S.,  am'd. 

The  following  decisions  bear  upon  the  rights  and  powers  of 
loan  commissioners,  and  the  manner  and  validity  of  foreclosure 
by  them  under  chapter  2,  §  30,  Laws  1837.  The  loan  officers 
must  strictly  pursue  the  directions  of  the  statute.  If  there  be  a 
defect  in  the  notice  or  advertisement  or  conduct  of  sale,  it  is 
fatal  to  the  sale.  Denning  v.  Smith,  3  Johns.  Ch.  332  ;  Sherman 
V.  Dodge,  6  id.  107 ;  Rogers  v.  Murray,  3  Paige,  390 ;  Sherwood 
V.  Reade,  7  Hill,  431. 

It  seems  that  the  provisions  of  §  2409  were  adopted  to  exclude 
from  the  operation  of  the  other  sections  of  title  9,  on  foreclosures 
of  mortgages  of  commissioners  for  loaning  money  of  the  United 
States,  pursuant  to  §  5  of  chapter  150  of  Laws  of  1837.  People 
V.  Burdick,  52  Hun,  352,  23  St.  Rep.  432,  5  Supp.  365.  The  pro- 
visions of  title  9  for  foreclosure  by  advertisement  do  not  super- 
sede the  special  statutes  regulating  a  foreclosure  of  loan  com- 
missioner's mortgage.  Such  mortgage  is  regulated  by  chapters 
2  and  150  of  the  Laws  of  1837  ;  also,  State  constitution,  Art.  IX., 
§  I.     Barley  v.  Roosa,  35  St.  Rep.  901,  13  Supp.  209. 

It  was  held,  in  Dunn  v.  Ocean  National  Bank,  6\  N.  Y.  497, 
that  the  statute  as  it  then  stood  as  to  distribution  of  surplus  by 
surrogate's  court  had  only  a  limited  scope,  and  was  simply  de- 
signed to  provide  a  method  for  applying  the  surplus  to  the  pay- 
ment of  debts.  It  made  no  change  in  the  law  as  to  the  proper 
person  considered  as  owner  to  bring  an  action  for  the  surplus. 
The  surplus  is  regarded  as  real  estate,  and  the  most  careful  pre- 
cautions are  taken  to  prevent  the  heirs  from  being  deprived  of 
it,  except  in  the  same  manner  as  if  the  land  had  remained  un- 
sold. Affirming  6  Lans.  296.  These  provisions  do  not  apply  to 
sales  on  foreclosure  by  action,  German  Savings  Bank  v.  Shaver, 
25  Hun,  409. 

The  words,  *'  within  four  years  before  the  sale,"  §  2798,  refer 
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to  the  date  of  sale,  and  not  to  the  commencement  of  proceed- 
ings resulting  in  a  sale.  White  v.  Poillon,  25  Hun,  69.  A  judg- 
ment creditor  whose  judgment  was  not  a  lien  has  no  right  to 
share  in  the  distribution  of  the  proceeds  of  sale  of  decedent's 
real  estate  on  foreclosure.  Davis  v.  Davis,  4  Rcdf.  355.  In  § 
2799  the  word  "  may  "  means  "  shall."  Before  the  amendment 
of  1 88 1  it  was  held  that  service  by  publication  was  the  only 
mode  of  given  jurisdiction.  Matter  of  Solomon,  4  Redf.  509. 
As  to  disposition  of  surplus  in  a  peculiar  case,  see  Lahrt  v. 
Zahrt,  I  Dem.  444. 

A  sale  by  one  of  two  commissioners  is  void  ;  both  must  be 
present  and  participate  in  the  sale,  and  the  deed  by  two  cannot 
aid  such  a  sale.  Nor  can  one  commissioner  give  valid  notice  of 
sale.  Both  must  act  in  all  of^cial  acts.  N.  V.  Life  Lis.  Co.  v. 
Staats,  21  Barb.  570;  Powell  v.  Tnthill,  3  N.  Y.  396;  Olmstead 
V.  Elder,  5  id.  144.  Former  sales  by  one  commissioner  were 
confirmed  by  chapter  704,  Laws  of  1867.  It  is  sufficient  if  the 
notice  of  sale  is  published  for  six  successive  weeks  previous  to 
the  sale,  although  the  first  publication  be  less  than  forty-two 
days  prior  thereto.  Wood  v.  Terry,  4  Lans.  80.  A  general 
description  of  the  land  in  the  notice  was  sufificient  under  statute 
of  1808.     Jackson  v.  Harris,  3  Cow.  241. 

The  omission  to  name  number  of  lot  and  name  of  mortgagor  in 
notice  is  fatal,  and  it  is  said  that  posting  notices  in  distant  places 
or  inside  the  court-house  door  will  render  the  sale  invalid.  No- 
tice must  be  published  and  posted  for  same  length  of  time.  Den- 
ning v.  Smith,  3  Johns.  Ch.  332  ;  see,  also.  King  v.  Stoza,  6  id- 
323.  The  deed  of  the  loan  commissioners  on  an  irregular  sale, 
before  the  Revised  Statutes,  vests  the  legal  title  in  the  purchaser, 
Brozun  v.  Wilbur,  8  Wend.  657;  Rogers  w.  Murray,  3  Paige,  390. 
As  to  place  of  sale,  where  new  county  has  been  erected,  see  People. 
V.  Supervisors  of  Delazvare,  5  Cow.  436  ;  Rogers  v.  Murray,  3 
Paige,  390.  The  manner  of  sale  and  method  of  conveyance  are 
prescribed  in  Vorh  v.  Allen,  30  N.  Y.  104.  The  advertisement  of 
sale  must  indicate  who  gave  the  mortgage,  and  to  whom,  clearly, 
and  commissioners,  in  case  of  default,  become  seized  as  trustees, 
only  subject  to  the  possession  and  right  of  the  mortgagor  to  re- 
deem, until  a  legal  sale  is  made  in  conformity  with  the  statute. 
Thompson  v.  Conmissioners,  79  N.  Y.  54.  The  commissioners 
cannot  make  it  one  of  the  terms  of  sale  that  the  purchaser  shall 
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pay  down  a  part  instead  of  the  whole,  and  that  in  default  of  pay- 
ment there  shall  be  a  resale.  Sherwoodv.  Reade,  7  Hill,  431.  As 
to  when  a  default  amounted  to  a  foreclosure  under  the  statute  of 
1 808,  and  as  to  a  conditional  right  to  redeem  under  that  statute,  see 
Jackson  V.  Voorkecs,g  Johns.  129;  Slierrillv.  Crosby,  14  id.  358; 
Jackson  v.  Rhodes,  8  Cow.  47.  Upon  default  for  twenty-three 
days  the  mortgagor's  interest  is  absolutely  gone  ;  the  foreclosure 
provided  for  by  statute  is  equivalent  to  a  decree.  The  right 
to  redeem  is  not  an  equity  of  redemption  nor  an  interest  in  the 
land,  but  a  special  right  to  be  availed  of  in  the  manner  provided 
by  statute.  Pell  v.  Ulniar,  18  N.  Y.  139.  Application  to  redeem 
must  be  before  the  lapse  of  twenty-three  days.  Fellows  v.  Com- 
missioners of  Oneida,  36  Barb.  655.  The  statute  as  to  entry  of 
proceedings  in  the  mortgage  book  is  directory.  Wood  v.  Terry, 
4  Lans.  80.  And  when  both  the  commissioners  are  present  and 
unite  in  making  a  sale,  the  fact  that  the  entry  in  the  minute-book, 
purporting  to  be  the  entry  of  both,  was  made  by  one  and  signed 
by  one,  is  not  a  fatal  irregularity.  White  v.  Lester,  i  Keyes,  316. 
The  power  of  sale  is  not  exhausted  by  one  sale.  If  the  fore- 
closure is  set  aside  by  a  court,  a  second  foreclosure  may  be  had. 
Stackpole  V.  Robbins,  48  N.  Y.  665.  The  validity  of  the  sale  to  a 
bona  fide  i^wxz\\d.sQ.x  \?.  vvoX.  affected  by  the  omission  of  the  com- 
missioners to  enter  in  the  minute-book  the  order  for  and  copy  of 
the  advertisement  of  sale,  and  designation  of  the  places  where,  and 
persons  by  whom,  advertisements  were  posted.  White  v.  Lester, 
I  Keyes,  316;  Rotaellv.  Tut  hill,  3  N.  Y.  396.  Entry  of  mort- 
gage on  books  of  commissioners,  out  of  order  and  under  wrong 
date,  and  on  wrong  page,  is  not  notice  to  subsequent  mortgagees 
in  good  faith.  N.  Y.  Life  Lns.  Co.  v.  White,  17  N.  Y.  469.  If 
the  mortgagor  purchases  and  gives  a  new  mortgage  it  is  a  pur- 
chase-money mortgage.  On  a  subsequent  default  the  commis- 
sioners hold  as  against  one  who  has  acquired  title  under  a  judg- 
ment docketed  intermediate  the  two  mortgages.  Commissioners 
v.  Chase,  6  Barb.  37  ;  see  Opinions  of  Attorneys-General,  164. 
The  requirement  as  to  two  witncssess  to  a  deed  is  directory.  Id. 
Equity  cannot  set  aside  a  sale  merely  for  hardship  or  inadequacy 
of  price.  Marsh  v.  Liidlum,  3  Sandf.  Ch.  35  ;  Rogers  v.  Murray, 
3  Paige,  390.  Commissioners  arc  limited  to  the  fees  fixed  by 
statute,  and  cannot  tax  fees  as  attorneys.  Commissioner  of 
Ulster  V.  Van  Dermark,  36   How.    145.     Where  a    sale  by    loan 


844  FORECLOSURE   BY   ADVERTISEMENT. 

Art.  6.     Loan  Commissioners'  Mortgages. 

commissioners  was  illegal  and  void  the  mortgagor  may  bring  an 
action  to  redeem,  and  for  rents  and  profits.  In  such  a  case  the 
omission  to  make  tender  is  not  fatal  to  the  action,  but  at  most 
only  affects  the  question  of  costs.  TJiompsoji  v.  Loan  Commis- 
sioners, 79  N.  Y.  54.  Loan  commissioners  have  no  power  to  sell 
a  mortgage  taken  by  them,  and  moneys  paid  to  them  in  pursu- 
ance of  an  agreement  to  sell  cannot  be  applied  either  as  upon  a 
purchase  or  in  payment  of  such  mortgage  Woodgate  v.  Fleets 
44  N.  Y.  I. 
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ARTICLE  I. 
The  Petition  and  Notice.    §§  2410,  2411,  2412,  2413. 

§2410.     [Am'd,  1895.1     Petition  by  individual. 

A  petition  for  leave  to  assume  another  name  may  be  made  by  a  resident  of  the  State 
to  the  county  court  of  the  county  in  which  he  resides,  or,  if  he  resides  in  the  city  of 
New  York,  either  to  the  Supreme  Court,  or  to  the  city  court  of  New  York.  The  peti- 
tion of  an  infant  shall  be  made  by  his  general  guardian,  or  by  the  guardian  of  his 
person,  or  by  his  next  friend. 

L.  1895,  ch.  946. 

§2411.  Petition  by  corporation. 

A  petition  to  assume  another  corporate  name  may  be  made  by  a  domestic  cor- 
poration, whether  incorporated  by  a  general  or  special  law,  to  the  Supreme  Court  at 
a  Special  Term  thereof,  held  in  the  judicial  district  in  which  its  principal  business 
office  shall  be  situated,  or,  if  it  be  other  than  a  stock  corporation,  at  a  Special  Term 
held  in  the  judicial  district  in  which  its  certificate  of  incorporation  is  filed  or  recorded, 
or  in  which  its  principal  property  is  situated,  or  in  which  its  principal  operations  are 
or  theretofore  have  been  conducted.  If  it  be  a  banking,  insurance,  or  railroad  cor- 
poration, the  petition  must  be  authorized  by  a  resolution  of  the  directors  of  the  cor- 
poration, and  approved  if  a  banking  corporation,  by  the  superintendent  of  banks  ;  if 
an  insurance  corporation,  by  the  superintendent  of  insurance,  and  if  a  railroad  cor- 
poration, hv  the  board  of  rai'road  commissioners.  The  petition  to  change  the 
name  of  any  other  corporation  must  have  annexed  thereto  a  certificate  of  the  secre- 
tary of  State,  that  the  name  which  such  corporation  proposes  to  assume  is  not  the 
name  of  any  other  domestic  corporation  or  a  name  which  he  deems  so  nearly 
resembling  it,  as  to  be  calculated  to  deceive. 

§  2412.  Contents  of  petition. 

The  petition  must  be  in  writing,  signed  by  the  petitioner  and  verified  in  like  man- 
ner as  a  pleading  in  a  court  of  record,  and  must  specify  the  grounds  of  the  applica- 
tion, the  name,  age,  and  residence  of  the  individual   whose  name  is  proposed  to  be 
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chanj^ed,  and  the  name  which  he  proposes  to  assume,  and  if  the  petitioner  be  a  cor- 
poration, its  present  name,  and  the  name  it  proposes  to  assume,  which  must  not  be 
the  name  of  any  other  corporation,  or  a  name  so  nearly  resembhng  it  as  to  be  calcu- 
lated to  deceive  ;  and  if  it  be  a  railroad  corporation,  a  corporation  having  banking 
powers  or  the  power  to  make  loans  upon  pledges  or  deposits,  or  to  make  insurances, 
that  the  petition  has  been  duly  authorized  by  a  resolution  of  the  directors  of  the  cor- 
poration and  approved  by  the  projier  officer. 

§2413.     [Am'd,  1894.]     Notice  of  presentation  of  petition. 

If  the  petition  be  to  change  the  name  ot  an  infant,  and  is  made  by  llic  infant's  next 
friend,  notice  of  the  time  and  place  at  which  the  petition  will  be  presented  must  be 
served  upon  the  father,  or  if  he  is  dead  or  cannot  be  found,  upon  the  mother,  or  if 
both  are  dead  or  cannot  be  found,  upon  the  general  guardian  or  guardian  of  the  per- 
son of  the  infant,  in  like  manner  as  a  notice  of  a  motion  upon  an  attorney  in  an  action, 
unless  it  appears  to  the  satisfaction  of  the  court  that  the  infant  has  no  father  or 
mother,  or  that  both  reside  without  the  State  or  cannot  be  found,  and  that  he  has  no 
guardian  residing  within  this  State,  in  which  case  the  court  may  dispense  with  notice 
or  require  notice  to  be  given  to  such  persons  and  in  such  manner  as  the  court  thinks 
proper.  If  the  petition  be  made  by  a  corporation  located  elsewhere  than  in  the  city 
and  county  of  New  York,  notice  of  the  presentation  thereof  shall  be  published  once 
in  each  week  for  six  successive  weeks  in  the  State  paper  (at  Albany,  in  which  notices 
by  State  officers  are  authorized  by  law  to  be  published ),  and  in  a  newspaper  of  every 
county  in  which  such  corporation  shall  have  a  business  office,  or  if  it  has  no  business 
office,  of  the  county  in  which  its  principal  corporate  property  is  situated  or  in  which 
its  operations  are  or  theretofore  have  been  principally  conducted,  which  newspaper, 
if  it  be  a  banking  corporation,  shall  be  designated  by  the  superintendent  of  banks,  if 
any  insurance  corporation  by  the  superintendent  of  insurance,  or  if  a  railroad  corpo- 
ration, by  the  railroad  commissioners.  In  the  city  and  coimty  of  New  York  such 
notice  shall  be  published  once  in  each  week  for  six  successive  weeks  in  two  daily 
new'spapers  published  in  such  county. 

L.  1894,  ch.  264. 

In  Petition  of  John  Snook,  2  Hilt.  566,  Judge  Daly  examines 
the  origin  of  proper  names  and  the  law  respecting  the  use  of 
them.  It  is  said  that  the  law  supposes  every  person  to  have  two 
names,  one  in  the  family,  the  other  the  given  name.  A  separate 
single  letter  is  not  a  name.  Frank  v.  Levie,  5  Robt.  599.  But  it 
is  held  in  Lynch  v.  Toinlinson,  Abbott's  Annual,  1884,  that  a  per- 
son may  have  an  initial  as  a  name.  The  law  recognizes  but  one 
Christian  name,  so  that  an  error  in  the  middle  name  may  be  struck 
out  as  surplusage;  the  middle  name  is  no  part  of  the  name. 
Van  Voorhis  v.  Budd,  39  Barb.  479;  Milk  v.  Christie,  i  Hill,  102. 
Where  circumstances  tended  to  show  that  the  same  person  was 
intended,  it  was  held  that  the  insertion  of  a  middle  name  in  an 
indorsement  was  not  such  a  variance  as  to  authorize  the  inference 
that  a  different  person  was  intended.  Arnold  v.  National  Bank, 
3  T.  &  C.  769.  But  it  is  said  in  Kortz  v.  Canvassers  of  Greene, 
12  Abb.  N  C.  86,  that  the  rule  that  the  middle  letter  is  no  part 
of  a  man's  name,  and  may  be   regarded  as  surplusage,  and  that 
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the  law  recognizes  but  one  Christian  name,  has  no  application  in 
the  case  of  variations  in  the  middle  initials  in  ballots  at  an  elec- 
tion. One  may  legally  name  himself,  or  change  his  name,  or 
acquire  a  name  by  reputation,  general  usage,  and  habit.  Matter 
of  Petition  of  Snook,  2  Hilt.  566;  England  v.  New  York  Publish- 
ing Co.,  8  Daly,  375.  And  a  plaintiff  may  sue  by  the  name  by 
which  she  is  generally  known,  though  she  may  have  another. 
Frebingv.  Vetter,  12  Abb.  N.  C.  303.  Where  a  name  appears  to 
be  a  foreign  one,  a  variance  of  a  letter,  which  according  to  the 
pronunciation  of  that  language  does  not  change  the  sound,  is  not 
a  misnomer.  fackso)i  v.  Prevost,  2  Caines,  164.  As  to  misnomers, 
see  I  City  Court  Rep'r,  115,  in  note  to  Stuberv.  Sclmarts.  If  a 
man  be  known  by  the  name  of  "Junior"  to  his  name,  an  indict- 
ment against  him  without  that  addition  is  not  conclusive  that  he 
was  not  the  person  indicted,  if  found  by  special  verdict  that  he 
was  the  person  meant.  If  names  are  identical,  it  is  prima  facie 
evidence  that  the  persons  are  the  same  from  identity  of  name, 
but  not  from  identity  of  initials  and  surname.  People  v.  Smithy 
45  N.  Y.  772.  The  name  by  which  a  taxpayer  is  generally 
known,  although  not  his  real  one,  may  be  entered  on  assessment 
roll,  and  he  will  be  bound  thereby.  Van  Voorhis  v.  Budd,  39 
Barb.  479.  In  Booth  v.  Jarrett,  52  How.  169,  it  was  said  that 
injunction  would  not  be  granted  restraining  the  use  of  a  person's 
name  as  applied  to  a  theatre  when  it  had  been  mortgaged  and 
sold  under  that  name. 

On  petition  to  change  the  name  of  a  person,  it  must  appear 
whether  he  is  married  or  single,  whether  there  are  any  judgments 
against  him,  or  actions  pending;  whether  there  is  any  outstand- 
ing commercial  paper  in  the  name  sought  to  be  abandoned,  and 
also  his  age  and  birthplace,  and  the  names  of  his  parents. 
Matter  of  Hamilton,  10  Abb.  N.  C.  79.  The  decisions  in  Petition 
of  Snook,  2  Hilt.  566,  and  Matter  of  Ludwig,  I  Law  Bull.  14, 
requiring  that  pecuniary  benefit  must  be  shown  as  likely  to 
result  to  petitioner,  are  rendered  obsolete  by  the  present  section. 

Form  of  Petition  to  Change  Name  of  Individual. 

To  the  County  Court  of  the  County  of  Ulster  : 

The  petition  of  Abner  Bush  respectfully  shows  that  he  is  of  full 
age,  to  wit,  of  the  ag-e  of  twenty-one  years  and  upwards,  and 
resides  in  the  town  of  Wawarsing,  in  the  county  of  Ulster,  in  this 
State. 
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Tliat  he  desires  to  assume  another  iiaine  than  thai  now  lield  by 
him,  and  that  the  name  which  he  proposes  to  assume  is  Cornelius 
Dunhip. 

That  the  grounds  for  this  apphcation  for  such  change  of  name  are 
as  follows,  to  wit  (name  same): 

That  he  is  married  (oris  unmarried.) 

That  there  are  no  judgments  rendered,  or  actions  pending  against 
him,  or  that  the  following  actions  and  no  others  are  pending  against 
him,  to  wit  (state  them),  and  that  the  following  judgments  and 
no  others,  have  been  rendered  against  him,  to  wit  (state  them)  : 

That  the  following  commercial  paper  is  outstandir.g  in  the  said 
name  sought  to  be  abandoned  by  him,  to  wit  (describe  same),  or 
that  no  commercial  paper  is  outstanding  in,  etc.  : 

That  your  petitioner  was  born  in  the  city  of  Syracuse,  Onondaga 
County,  State  of  New  York,  and  the  name  of  his  father  is  John 
Bush,  and  that  of  his  mother  is  Fanny  Bush. 

And  your  petiti(Mier  prays  the  order  of  this  court  granting  leave  to 
assume  the  name  of  Cornelius  Duidap  in  place  of  that  of  .\bner 
Bush,  his  present  name,  pursuant  to  the  provisions  ot  title  10, 
chapter  17,  of  the  Code  of  Civd  Procedure,  and  for  such  further  or 
other  relief  as  may  be  proper. 

Dated  April  2.  1887.  ABNER  BUSH. 

[Add  verificatw?!. ) 

Form  for  Petition  by  Infant. 

To  ilie  Counly  Court  0/  Uls/cr  CoiDity : 

The  petition  of  Jane  Bull,  an  infant,  by  her  general  guardian, 
respectfully  shows  :  That  said  Jane  Bull  is  an  infant,  under  the  age 
of  twenty-one  years,  and  unmarried,  and  became  of  the  age  of 
thirteen  years  August  12,  1SS6,  and  that  said  infant  resides  in  the 
town  of  Roscndale,  in  the  county  of  Ulster,  in  this  State  ;  that  the 
said  Jane  Bull  desires  to  assume  another  name  than  that  now  held 
by  her,  and  that  the  name  which  she  proposes  to  assume  is  Martha 
Sanders  :  that  the  grounds  for  her  application  are  (state  same),  and 
that  your  petitioner  verily  believes  that  the  interests  of  said  infant 
will  be  promoted  by  the  change  of  her  name  as  aforesaid  ;  that  the 
father  of  said  infant  is  dead,  and  that  Fanny  Bull  is  the  mother  of 
said  infant,  and  resides  at  Rosendale,  in  said  county,  and  that 
Julius  Dennison  is  the  general  guardian  of  said  infant,  and  resides 
at  Rosendale  aforesaid.  And  your  petitioner  prays  the  order  of  this 
court  granting  leave  to  said  infant  to  assume  the  name  of  Martha 
Sanders  in  place  of  that  of  Jane  Bull,  pursuant  to  statute. 

{Verification  by  guardian.)  JANF,   BULL, 

By  JULIUS  DKNNISON. 

Her  Guardian. 

Notice  of  Application  by  Corporation. 

To  All  to  Whojn  it  May  Concern  : 

Notice  Ls  Hereby  Given,  That  at  a  Special  Term  of  the  Supreme 
<.'ourt  to  be  held  ai  the  county  court-house  in  the   city  of  New  York 
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on  Monday,  the  2d  day  of  July,  1894,  at  11  o'clock  a.  m.  ,  or  as  soon 
thereafter  as  petition  can  be  heard,  the  United  States  Mortgage  Com- 
pany, a  corporation  created  under  that  name  by  chapter  924  of  the 
Laws  of  1 87 1  of  the  State  of  New  York,  will  present  a  petition  for 
the  change  of  the  name  of  said  company,  so  that  it  shall  thereafter 
be  designated  the  United  States  Mortgage  &  Trust  Company. 

GEORGE  W.  YOUNG, 

President. 
ARTHUR  TURNBULL, 

Treasurer. 

Petition  by  Corporation. 

SUPREME  COURT— OF  State  of  New  York. 

■ 1 

In  the  Matter  of  the  Petition   of   the  United 

States  Mortgage    Company  for  a  change  of  ^83  Ilun,  573. 

name. 

. J 


To  the  Honorable  the  Supreme  Court  0/ the  State  0/  New  Fork  : 

The  petition  of  the  United  States  Mortgage  Company,  a  corpora- 
tion of  the  State  of  New  York,  doing  business  in  the  city  and  county 
of  New  York,  respectfully  shows  : 

That  your  petitioner  was  incorporated  by  a  special  act  of  the  legis- 
lature, known  as  chapter  924  of  the  Laws  of  1871,  and  that  its  charter 
has  been  amended  and  its  powers  enlarged  by  chapters  226  and  274 
of  the  Laws  of  1894,  with  the  effect  that  your  petitioner  is  now 
endowed  with  all  the  powers  of  a  trust  company  organized  under  the 
general  statutes  relating  to  said  companies  of  the  State  of  New 
York. 

That  your  petitioner  has  been  engaged  in  the  business  since  the 
year  1871,  having  its  principal  office  in  the  city  of  New  York,  and 
has  invested  very  large  sums  of  money  from  time  to  time  in  bonds 
and  mortgages  in  various  parts  of  the  United  States,  and  has  issued 
its  bonds  which  have  been  sold  to  very  large  amounts  in  the  United 
States  and  in  the  Kingdom  of  Great  Britain  and  in  foreign  countries. 

That  yourpetitionersinceit  has  been  conducting  business  has  main- 
tained its  credit  and  has  established  reputation  of  a  high  character 
as  a  corporation,  and  has  become  widely  and  favorably  known 
throughout  the  United  States  and  the  Kingdom  of  Great  Britain  and 
in  foreign  countries. 

That  it  now  proposes  to  enlarge  the  field  of  its  business  and  to 
exercise  the  trust  powers  that  it  possesses,  and  in  so  doing  it  desires 
both  to  avail  itself  of  its  reputation  and  business  standing  that  has 
been  acquired  and  established  under  its  present  name,  and  also  to 
signify  to  those  who  have  dealings  with  it  and  to  the  general  public 
that  it  possesses  and  intends  to  exercise  such  trust  powers. 

That  the  name  which  it  desires  to  assume,  to  wit.  United  States 
Mortgage  &  Trust  Company,  in  the  judgment  of  your  petitioner,  will 
effect  to  preserve  to  it  the  advantage  acquired  by  the  use  of  its 
present  name,  and  assist  your  petitioner  in  the  acquisition  and  trans- 
action of  the  trust  business  which  it  proposes  to  carry  on. 
54 
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That  tliis  petition  to  your  honorable  court  for  leave  to  thus  change 
its  name  has  been  duly  authorized  by  a  resolution  of  the  directors  of 
the  corporation,  and  has  been  approved  by  the  superintendent  of 
banks. 

That  notice  of  the  presentation  of  this  petition  has  been  published 
according-  to  law  for  six  weeks  prior  to  the  presentation  hereof  in 
two  daily  newspapers  published  in  the  county  of  New  York. 

Your  petitioner  therefore  respectfully  asks  of  your  honorable 
court  an  order  authorizing-  your  petitioner  to  assume  the  name  of 
United  States  Mortgage  &  Trust  Company  on  and  after  the  5th 
day  of  August,   1894. 

And  your  petitioner  will  ever  pray. 

UNITED  STATES  MORTGAGE  COMPANY. 
GEORGE  W.  YOUNG, 

President. 
ARTHUR  TURNBULL, 

Treasurer. 

Verification  of  Petition. 

State  of  New  York,   City  and 


County  of  New  York,  |  ^^' 

Before  me  personally  appeared  George  W.  Young  and  Arthur 
Turnbull,  both  personally  known  to  me,  and  the  said  George  W. 
Young,  known  to  be  the  president,  and  the  said  Arthur  Turnbull, 
known  to  be  the  treasurer,  of  the  United  States  Mortgage  Company, 
and  each  for  himself  being  duly  sworn  says  that  he  has  read  the 
above  petition  and  knows  the  contents  thereof,  and  that  the  same 
are  true. 

And  the  said  Turnbull  further  says  that  he  is  the  treasurer  of  the 
said  company  and  resides  in  the  city  and  county  of  New  York, 
that  he  knows  the  corporate  seal  of  the  said  company,  and  that  the 
seal  affixed  to  the  said  petition  is  said  corporate  seal,  and  that  it 
was  thereto  affixed  by  direction  of  the  board  of  directors  of  the  said 
company.  '  GEORGE  W.    YOUNG, 

ARTHUR  TURNBULL. 

Sworn  and  subscribed  to,  etc. 

ARTICLE   II. 

The  Order  and  When  to  Take  Effect.    §§  2414,  2415. 

§2414.     fAm'd,  1895.1     Order. 

If  the  court  to  which  the  petition  is  presented  is  satisfied  thereby,  or  by  the  affidavit 
and  certificate  presented  therewith,  that  the  petition  is  true,  and  that  there  is  no 
reasonable  objection  to  the  change  of  name  proposed,  and  if  the  petition  be  to  change 
the  name  of  an  infant,  that  the  interests  of  the  infant  will  be  substantially  promoted 
by  the  change,  and  if  the  petitioner  be  a  corporation,  that  the  petition  has  been  duly- 
authorized  and  that  notice  of  the  presentation  of  the  petition,  if  required  by  law,  has 
been  made,  the  court  shall  make  an  order  authorizing  the  petition  to  assume  the 
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name  proposed  on  the  day  specified  therein,  not  less  than  thirty  days  after 
the  entry  of  the  order.  The  order  shall  be  directed  to  be  entered  and  the  papers 
on  which  it  was  granted  to  be  filed  within  ten  days  thereafter  in  the  clerk's  ottice  of 
the  county  in  which  the  petitioner  resides  if  he  be  an  individual,  or  in  the  office  of  the 
clerk  of  the  city  court  of  New  York  if  the  order  be  made  by  that  court,  or,  if  the  peti- 
ti^oner  be  a  corporation,  in  the  office  of  the  clerk  of  the  county  in  which  its  certificate 
of  incorporation,  if  any,  shall  be  filed,  or  if  there  be  none  filed,  in  which  its  principal 
office  shall  be  located,  or  if  it  has  no  business  office  in  the  county  in  which  its  principal 
property  is  situated,  or  in  which  its  operations  are  or  theretofore  have  been  principally 
conducted,  or  in  the  office  of  the  clerk  of  the  county  in  which  the  special  term  grant- 
ing the  order  is  held ;  and,  if  the  petitioner  be  a  corporation,  that  a  certified  copy  of 
such  order  shall,  within  ten  days  after  the  entry  thereof,  be  filed  in  the  office  of  the 
secretary  of  State ;  and  also,  if  it  be  a  banking  corporation,  in  the  office  of  the  super- 
intendent of  banks,  or  if  it  be  an  insurance  corporation,  in  the  office  of  the  superin- 
tendent of  insurance,  or  if  it  be  a  railroad  corporation,  in  the  office  of  the  board  of 
railroad  commissioners.  Such  order  shall  also  direct  the  publication,  within  ten  days 
after  the  entry  thereof,  of  a  copy  thereof  in  a  designated  newspaper,  in  the  county  in 
which  the  order  is  directed  to  be  entered,  at  least  once  if  the  petitioner  be  an  indi- 
vidual, or  if  the  petitioner  be  a  corporation,  once  in  each  week  for  four  successive 
weeks.  The  county  clerk,  in  whose  office  an  order  changing  the  name  of  a  corpora- 
tion is  entered,  shall  record  the  same  at  length  in  the  book  kept  in  his  office  for 
recording  certificates  of  incorporation. 
L.  1895,  ch.  946. 

§  2415.     [Am'd,  1894.]    When  change  to  take  effect. 

If  the  order  shall  be  fully  complied  with,  and  within  forty  days  after  the  maK^ng  of 
the  order,  an  affidavit  of  the  publication  thereof  shall  be  filed  and  recorded  in  the 
office  in  which  the  order  is  entered,  and  in  each  office  in  which  certified  copies  thereof 
are  required  to  be  filed,  if  any,  the  petitioner  shall,  on  and  after  the  day  specified  for 
that  purpose  in  the  order,  be  known  by  the  name  which  is  thereby  authorized  to  be 
assumed,  and  by  no  other  name.  No  proceedings  heretofore  had  under  sections  two 
thousand  four  hundred  and  fourteen  and  two  thousand  four  hundred  and  fifteen  of 
the  Code  of  Civil  Procedure  for  the  change  of  the  name  of  a  corporation,  shall  be 
invalid  by  reason  of  the  non-filing  of  an  affidavit  of  the  publication  of  the  order 
changing  such  name  within  twenty  days  from  the  date  thereof. 

L.  1894,  ch.  264. 

Precedent  for  Order  Changing  Name  of  Individual. 

{Caption^ 
(Title  of  proceeding.) 

Upon  reading  and  filing  the  petition  of  Abner  Bush,  of,  etc.,  dated 
April  2,  1887,  praying  for  leave  to  assume  the  name  of  Cornelius 
Dunlap  in  place  of  his  present  name,  and  on  tiling  proof  of  due 
service  of  notice  of  the  presentation  of  said  petition  at  this  time  and 
place  upon  the  proper  parties,  and  on  motion  of  \V.  S.  Fredcnburgh, 
counsel  for  said  petitioner,  and  no  one  opposing,  and  the  court  being 
satisfied  by  said  petition  and  affidavits  that  there  is  no  reasonable 
objection  to  the  petitioner  assuming  the  name  proposed  : 

it  is  hereby  ordered  that  the  said  Abner  Bush  be  and  he  is  hereby 
authorized  to  assume  the  name  of  said  Cornelius  Dunlap  in  place  of 
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his  present  name,  on  the  ist  day  of  July,  1887,  upon  his  complying' 
witli  the  provisions  of  §  2415  of  the  Code  of  Civil  Procedure,  viz.: 
That  they  cause  a  copy  of  this  order  to  be  published  within  ten  days 
after  this  order  is  made  in  The  Kingston  Daily  Leader,  a  newspaper 
published  in  the  county  of  Ulster,  and  that  within  twenty  days  after 
the  making  of  this  order  he  cause  the  papers  upon  which  it  was 
granted,  and  an  affidavit  of  the  publication  thereof,  as  above 
directed,  to  be  filed  and  recorded  in  the  county  clerk's  office  of  the 
said  county  of  Ulster,  and  that  after  the  said  requirements  are  com- 
plied with  the  said  petitioner  must,  on  and  after  the  said  ist  day  of 
July,  1887,  be  known  by  the  name  which  he  is  hereby  authorized  to 
assume,  and  by  no  other  name. 

In  Matter  of  the  Application  of  United  States  Mercantile  and 
Reporting  Agency,  Limited,  for  leave  to  change  its  name,  115  N. 
Y.  176,  it  was  held  that  the  moving  corporation  has  no  absolute 
right  to  change  the  name,  but  the  matter  is  in  the  discretion  of 
the  court,  and  its  decision,  where  no  abuse  of  the  discretion  is 
shown,  is  not  reviewable  in  the  Court  of  Appeals.  It  seems  that 
where  no  objections  whatever  existed,  or  one  which  furnished 
any  reason  for  a  refusal  of  the  application,  the  Court  of  Appeals 
might  interfere.  But  where  the  objections  as  to  the  reasonable- 
ness of  which  judgments  might  fairiy  differ  the  decision  below  is 
conclusive. 

Such  an  order  should  not  be  granted  where  there  is  a  danger 
of  confusion  by  reason  of  the  similarity  of  names  with  that  of 
an  existing  corporation,  and  the  fact  that  such  confusion  might 
arise  forms  a  reasonable  ground  for  a  refusal  to  grant  the  petition. 
Matter  of  Manhattan  Dispensary,  7  St.  Rep.  871. 

Where  there  are  two  bodies  claiming  the  same  name,  and  one 
of  which  had  obtained  the  name  on  petition  under  this  title,  the 
order  granting  the  change  of  name  will  be  vacated  where  the 
petition  did  not  set  forth  the  exact  fact  with  respect  to  the  two 
bodies  claiming  the  same  name,  though  there  is  no  provision  of 
the  Code  expressly  giving  the  court  power  to  revoke  or  vacate 
its  order  authorizing  a  change  of  name,  yet,  such  power  is  inher- 
ent, for  courts  of  record  by  common  law  have  absolute  control  of 
their  own  orders  and  judgments  and  power  to  modify  or  vacate 
them  whenever  it  is  required  in  the  interests  of  justice.  Matter 
of  Abyssinia  Baptist  ChurcJi,  37  St.  Rep.  766,  13  Supp.  920. 

Prior  to  the  amendment  of  the  Code  in  1893  the  power  to 
authorize  the  change  of  name  of  a  trust  company  was  vested 
exclusively  in  the  superintendent  of  banks.     Where  a  corpora- 
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tion  seeks  to  change  its  name  so  as  to  read  "  United  States 
Mortgage  and  Trust  Company,"  such  appHcation  will  not  be 
denied  on  the  ground  that  the  proposed  name  so  nearly  re- 
sembles "United  States  Trust  Company  of  New  York"  as  to 
deceive  persons  as  to  the  identity  of  such  corporation.  It  seems 
that  the  word  "  trust  "  is  a  general  word,  and  as  it  indicates  a 
character,  quality,  or  composition  of  a  thing,  it  may  not  be 
appropriated  by  any  one  for  his  exclusive  use,  and  thus  the 
petitioner  having  a  right  to  do  a  trust  business  has  a  right  to 
use  an  appropriate  name  and  cannot  be  required  to  invent  a  new 
one.  Being  a  trust  company  it  has  a  right  to  signify  the  fact  by 
the  only  word  that  truly  and  clearly  expresses  it.  Matter  of 
United  States  Mortgage  Co.,  65  St.  Rep.  134,  83  Hun,  573. 

ARTICLE  III. 

Miscellaneous  Regulations.    §§  2416,  2417. 

§  2416.  Substitution  of  new  name  in  pending  action  or  pro- 
ceeding. 

An  action  or  special  proceeding,  civil  or  criminal,  commenced  by  or  against  a  person 
whose  name  is  so  changed,  shall  not  abate,  nor  shall  any  relief,  recovery,  or  other  pro- 
ceeding therein  be  prevented,  impeded,  or  impaired  in  consequence  of  such  change  of 
name.  The  plaintiif  in  the  action  or  the  party  instituting  the  special  proceeding,  or 
the  people,  as  the  case  requires,  may,  at  any  time,  obtain  an  order  amending  any  of 
the  papers  or  proceedings  therein,  by  the  substitution  of  the  new  name,  without  costs 
and  without  prejudice  to  the  action  or  proceeding. 

§  2417.  Reports  by  clerks  to  State  ofacers. 

The  cleri<  of  each  county  and  of  each  court  shall  annually,  in  the  month  of  Decem- 
ber, report  to  the  secretary  of  State  all  changes  of  names  of  individuals  or  of  corpo- 
rations, which  have  been  made  in  pursuance  of  orders  filed  in  their  respective  offices 
during  the  past  year  and  .since  the  last  previous  report,  and  also  report  in  like  manner 
to  the  superintendent  of  banks  all  changes  of  the  names  of  banking  corporations, 
and  to  the  superintendent  of  insurance  all  changes  of  names  of  corporations  author- 
ized to  make  insurances.  The  secretary  of  State  must  cause  to  be  published,  in  the 
next  volume  of  the  .session  laws,  a  tabular  statement  showing  the  original  name  of 
each  person  and  corporation  and  the  name  which  he  or  it  has  been  authorized  to 
assume. 
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ARTICLE  I. 
When  Dissolution  Can  be  Had.     §§  2419,  2420. 

p  2419,  [Am'd,  1895.]  When  a  majority  of  directors,  etc.,  may 
petition  for  dissolution. 

If  a  majority  of  the  directors,  trustees,  or  other  officers,  having  the  management  of 
the  concerns  of  a  corporation  created  by  or  under  the  laws  of  the  State,  discover  that 
the  stock,  effects,  and  other  property  thereof  are  not  sufficient  to  pay  all  just  de- 
mands, for  which  it  is  liable,  or  to  afford  a  reasonable  security  to  those  who  may  deal 
with  it ;  or  if,  for  any  reason,  they  deem  it  beneficial  to  the  interests  of  the  stock- 
holders, that  the  corporation  should  be  dissolved ;  they  may  present  a  petition  to  the 
Supreme  Court,  praying  for  a  final  order  dis.solving  the  corporation,  as  prescribed  in 
this  title. 

2  R.  S.  467,  §  58  (2  Edm.  488)  ;  L.  1895,  ch.  946. 
854 
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§  2420.  [Am'd,  1894, 1896.]  Id. ;  when  they  are  equally  divided. 

If  a  corporation,  created  under  a  general  statute  of  the  State  for  the  formation  of  cor- 
porations, or  under  any  special  act  or  charter,  has  an  even  number  of  trustees  or 
directors,  who  are  equally  divided  respecting  the  management  of  its  affairs,  or  if  the 
stock  of  such  corporation  is  equally  divided  into  not  more  than  two  independent 
ownerships  or  interests,  or  if  the  entire  stock  of  the  corporation  is,  at  that  time, 
owned  by  the  trustees,  or  directors,  who  are  even  in  number  or  equally  divided,  repre- 
senting the  management  of  its  affairs,  or  if  the  stock  is  so  divided,  that  one-half 
thereof  is  owned  or  controlled  by  persons  favoring  the  course  of  part  of  the  trustees 
or  directors,  and  one-half  thereof  is  owned  by  persons  favoring  the  course  of  the 
other  trustees  or  directors,  the  trustees,  or  directors,  or  the  stockholders,  or  one  or 
more  of  them,  may  present  a  petition  as  prescribed  in  the  last  section.  And  it  shall 
be  the  duty  of  a  majority  of  the  directors  or  trustees  of  every  corporation  created  by 
or  under  the  laws  of  this  State  to  present  a  petition  as  prescribed  in  the  last  section 
whenever  directed  so  to  do  by  a  majority  in  interest  of  its  stockholders.  But  this 
section  does  not  apply  to  a  savings  bank,  a  trust  company,  a  safe  deposit  company,  or 
a  corporation  formed  to  rent  safes  in  burglar  and  fireproof  vaults,  or  for  the  construc- 
tion or  operation  of  a  railroad,  or  for  aiding  in  the  construction  thereof,  or  for  carry- 
ing on  the  business  of  banking  or  insurance,  or  intended  to  derive  a  profit  from  the 
loan  or  use  of  money. 

L.  1894,  ch.  304;  L.  1896,  ch.  569.     In  effect  Sept.  i,  1896. 

The  manner  in  which  a  corporation  may  be  dissolved  is  said 
(i  Blackstone,  Com.  485)  to  be  either:  First,  by  act  of  parlia- 
ment ;  second,  by  the  natural  death  of  all  its  members;  third, 
by  surrender  of  its  franchises ;  fourth,  by  forfeiture  of  its 
charter.  The  manner  of  dissolution  of  a  corporation  is  classified 
in  Am.  and  Eng.  Enc.  of  Law  :  First,  by  expiration  of  the  time 
limited  in  the  charter  ;  second,  upon  the  happening  of  a  contin- 
gency prescribed  by  the  charter  ;  third,  by  the  surrender  of  the 
franchises  to  the  State ;  fourth,  by  act  of  the  legislature  ;  fifth, 
by  failure  of  an  integral  part  of  the  corporation ;  sixth,  by  for- 
feiture of  the  franchise  in  a  proper  judicial  proceeding.  To  the 
same  effect  Thompson  on  Corporations,  §  6577  ;  Spelling  on 
Corporations,  §  1008.  The  subject  is  very  fully  discussed  in 
People  V.  O'Brien,  in  N.  Y.  i,  in  an  action  brought  by  the 
attorney-general. 

Under  the  provisions  of  the  Code  now  under  consideration,  we 
are  only  concerned  with  the  dissolution  of  the  corporation  by  the 
voluntary  surrender  of  its  franchises  through  a  judicial  pro- 
ceeding. This  proceeding  is  entirely  a  matter  of  statute,  and 
being  special  and  statutory,  must  conform  to  the  statute,  although 
instituted  in  a  court  of  general  jurisdiction.  Chamberlain  v. 
Rochester,  ete.,  Co.,  7  Hun,  557;  Matter  of  Westchester  Iron  Co., 
15  How.  7.     A  court  of  equity  has  not,  by   virtue  of  its  general 
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and  inherent  powers,  the  right  to  dissolve  the  corporation,  such 
right  being  entirely  statutory.  Blivin  v.  Pent  h'on  &  Steel  Co., 
9  Abb.  N.  C.  205. 

Previous  to  the  amendment  of  the  Code  in  that  respect,  the 
court  had  no  power  to  appoint  a  temporary  receiver,  or  even  to 
enjoin  the  bringing  of  suits  against  the  corporation  before  the 
granting  of  the  final  order  of  dissolution.  Matter  of  lu'eiich  Mfg. 
Co.,  12  Hun,  488  ;  Chamberlain  v.  Rochester,  etc.,  Co.,  7  Hun, 
557  ;  Matter  of  E.  M.  Bovnton  Co.,  34  Hun,  369  ;  Matter  of  Water- 
bury,  8  Paige,  380.  And  previous  to  the  enactment  of  §  57.  chap. 
932,  Laws  1896,  a  corporation  could  not  be  dissolved  by  the  ac- 
tion of  its  members  or  stockholders,  but  only  by  a  judicial  sen- 
tence or  surrender  of  its  charter  accepted  by  the  State.  N.  V. 
Marbled  Iron  Works  v.  Smith,  4  Duer,  362  ;  Lake  Ontario  Bank  v. 
Onondaga  Bank,  7  Hun,  549.  By  §  57  of  the  Stock  Corporation 
Law  a  corporation  can  be  dissolved  by  action  of  the  board  of 
directors. 

The  dissolution  of  a  corporation  is  the  termination  of  the  exist- 
ence of  the  corporate  franchises  conferred  by  the  State  upon  the 
body  of  the  corporators.  Am.  &  Eng.  Enc.  of  Law,  vol.  4,  p. 
294.  The  dissolution  of  a  corporation  is  that  condition  of  law 
and  fact  which  terminates  the  capacity  of  the  body  corporate  to 
act  as  such,  and  necessitates  a  final  liquidation  and  extinguish- 
ment of  all  the  relations  subsisting  in  respect  to  the  corporate 
enterprise.     Taylor  on  Corporations,  309. 

A  corporation  can  only  be  dissolved  by  a  judicial  sentence  or 
a  surrender  of  its  charter  accepted  by  the  State.  Ex  parte  Re- 
formed Presbyterian  Church,  7  How.  476  ;  New  York  Marbled  Iron 
Works  V.  Smith,  4  Duer,  362,  and  a  corporation  omitting  to  per- 
form a  duty  imposed  by  its  charter,  or  to  comply  with  its  pro- 
visions, does  not  ipso  facto  lose  its  corporate  character.  Day  v. 
Ogdensburg,etc.,  R.  R.  Co.,  1 1  St.  Rep.  335,  107  N.  Y.  129,  reversing 
4  St.  Rep.  yjz.  Under  the  Code  the  court  has  no  power  to  dis- 
solve a  corporation  and  appoint  a  receiver  of  its  assets  even  upon 
petition  of  all  the  stockholders  together  with  its  creditors  ;  the 
proper  remedy  is  to  proceed  under  the  statute,  and  an  order  dis- 
solving a  corporation  and  appointing  a  receiver  upon  such  appli- 
caton,  when  all  parties  and  the  attorney-general  were  represented 
in  court  and  no  objection  was  made,  was  vacated  on  motion  of 
the  attorney-general,  on  the  ground  that  the  court  had  no  power 
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to  make  such  an  order.  Matter  of  the  Mart,  5  N.  Y.  Supp.  82. 
It  is  said  in  this  case  that  Slee  v.  Bloom,  19  Johnson,  456,  is 
an  undoubted  authority  for  the  position  that  a  corporation 
may  cease  to  have  a  corporate  existence  if  it  has  no  assets  what- 
ever, and  ceases  to  do  business,  and  there  is  a  failure  for  a  long 
time  to  elect  directors,  but  that  it  is  not  an  authority  for  an  ap- 
plication such  as  was  made  in  Matter  of  Mart,  supra. 

A  corporation  may  be  dissolved  by  the  surrender  of  its  charter, 
and  its  acceptance  by  the  State,  but  it  cannot  be  held  to  be 
actually  dissolved  until  so  adjudged  and  determined,  either  by 
judicial  sentence  or  sovereign  power;  and  a  court  of  equity  has 
not,  by  virtue  of  its  general  inherent  powers,  the  right  to  dissolve 
a  corporation  ;  such  power  is  entirely  statutory  and  can  only  be 
exercised  in  a  manner  sanctioned  by  the  legislature.  Magee  v. 
Genesco  Academy,,  17  St.  Rep.  221,  citing  Kineaidv.  Dwhielle,  58 
N.  Y.  543  ;  Dejiike  v.  N.  V.  &  Roscndale  Lime  Co.,  80  N.  Y.  599. 
It  was  held,  in  Matter  of  Petition  for  the  Dissolution  of  the  Sport  s- 
tneris  Association,  17  St.  Rep.  879,  15  Civ.  Pro.  215,  2  Supp.  63, 
that  the  provisions  of  the  Code  as  to  the  voluntary  dissolution  of 
a  corporation  applied  only  to  corporations  organized  for  the 
purposes  of  trade,  business,  and  profit,  not  to  those  of  a  social 
character.  In  Matter  of  American  Dramatic  Fimd  AssociatiaHy 
1st  District  at  Chambers,  22  Abb.  N.  C.  231,  3  Supp.  793,  it  was 
held  that  the  Code  provisions  applied  to  all  corporations,  ex- 
cept to  an  incorporated  library  society,  to  a  religious  corporation, 
or  to  a  select  school  or  academy  incorporated  by  the  regents 
university,  or  by  the  legislature,  or  to  a  municipal  or  other  political 
corporation,  all  of  which  are  exempted  from  the  provisions  of  § 
2419  by  §  2431  ;  that  the  corporations  whose  object  is  the  consti- 
tution and  administration  of  a  fund  for  the  payment  of  annuities, 
and  allowances  to  members  and  beneficiaries,  and  for  the  burial 
of  those  entitled  to  interment  under  its  by-laws  or  regulations,  are 
within  the  provisions  of  the  Code,  and  further  that  the  property 
of  such  corporation  may  be  distributed  according  to  a  plan  ap- 
proved by  the  members  of  the  association  ;  and  it  is  not  an 
objection  to  dissolution,  that  owing  to  the  nature  of  the  corpora- 
tion some  of  the  details  prescribed  by  statute,  as  to  distribution 
by  receiver,  cannot  be  carried  out. 

Proceedings  to  dissolve  a  corporation,  instituted  by  its  board 
of  directors,  are  not  part  of  an  action  by  the  people  to  dissolve  it 
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because  of  a  forfeiture  of  its  charter,  even  though  the  proceed- 
ings instituted  by  the  directors  were  regular  up  to  the  time  of 
the  presentation  of  the  petition  to  the  court,  which  was  prior  in 
point  of  time  to  the  commencement  of  the  action.  People  v. 
Seneca  Lake  Grape  &  Wine  Co.,  52  Hun,  174,  23  St.  Rep.  346, 
5  Supp.  136. 

The  right  and  power  conferred  upon  the  officers  of  an  insol- 
vent corporation  to  prosecute  a  proceeding  for  the  voluntary  dis- 
solution and  distribution  of  his  property,  through  the  medium  of 
receivers,  among  those  entitled  to  receive  it,  is  permissive  merely, 
and  cannot  be  construed  as  a  surrender  by  the  State  of  its  right 
to  enforce  a  forfeiture  of  the  charter  of  the  corporation,  when- 
ever it  sees  fit  to  do  so.  Where,  in  an  action  brought  by  the 
attorney-general  to  obtain  a  judgment  dissolving  a  banking  cor- 
poration, he  alleged  that  it  was  insolvent,  had  suspended  its 
ordinary  business,  and  that  the  superintendent  of  banks  had  taken 
possession  of  its  property,  and  the  answer  did  not  deny  the  in- 
solvency, but  alleged  as  a  separate  defence  that,  prior  to  the  com- 
mencement of  the  action,  proceedings  had  been  taken  for  a 
voluntary  dissolution  of  the  corporation,  it  was  held  that  the 
pendency  of  such  proceedings  was  not  a  bar  to  the  maintenance 
of  the  action  by  the  attorney-general.  People  v.  Murray  Hill  Bank, 
10  App,  Div.  328,  75  St.  Rep.  1203,  41  Supp.  804.  It  was  sub- 
sequently held  in  connection  with  the  same  proceedings  that  the 
proceeding  for  a  voluntary  dissolution  abated  by  the  entry  of  the 
judgment  of  dissolution  of  the  corporation  in  an  action  brought 
by  the  attorney-general.  Matter  of  Murray  Hill  Bank,  14  App. 
Div.  318.  On  appeal,  153  N.  Y.  199,  it  was  held,  afifirming  the 
appellate  division,  that  after  the  superintendent  of  banks  has 
taken  possession  of  the  assets  of  the  insolvent  banking  corpora- 
tion, with  the  intention  of  having  an  action  brought  by  the 
attorney-general  to  dissolve  the  same,  the  directors  cannot  anti- 
cipate such  action  on  the  part  of  the  State  by  instituting  a  pro- 
ceeding for  voluntary  dissolution,  and  that  an  action  for  involun- 
tary dissolution  by  the  attorney-general  in  the  name  of  the  people 
under  the  Banking  Law,  and  under  the  law,  begun  after  the  special 
proceeding,  takes  the  priority  ;  and  that  the  provisions  of  the 
Banking  Law,  being  the  special  and  later  statute,  are  paramount 
and  inconsistent  with  the  Code.  See  Matter  of  Murray  Hill 
Bank,  9  App.  Div.  546,  41  N.  Y.  Supp.  914. 
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There  is  no  obligation  to  the  State  or  to  the  public  imposed 
upon  a  private  manufacturing  corporation  to  carry  on  a  business 
for  which  it  was  formed  ;  it  may  at  any  time  put  an  end  to  its 
transactions  and  voluntarily  wind  up  its  affairs.  Skinner  v.  Smith, 
56  Hun,  437,  31  St.  Rep.  448,  10  Supp.  81,  afilirmed,  134  N.  Y. 
240,  47  St.  Rep.  528;  holding  that  a  manufacturing  corporation 
may  discontinue  its  operations  when  unprofitable,  for  the  pur- 
pose of  protecting  its  shareholders  from  further  loss.  Sec,  how- 
ever. People  V.  Ballard,  136N.  Y.  639,  referred  to  in  Vanderpoel  w. 
Gorman,  140  N.  Y.  563,  56  St.  Rep.  503.  The  method  of  effect- 
ing corporate  dissolution  when  prescribed  by  statute  as  in  this 
State  is  exclusive,  and  must  be  substantially  followed.  Hitch  v. 
Hawlcy,  132  N.  Y.  212,  citing  Verplanckv.  Mercantile  Insurance 
Co.,  I  Edw.  Ch.  84. 

Proceedings  for  the  voluntary  dissolution  of  a  corporation  are 
special  and  statutory,  and  although  instituted  in  a  court  of  gen- 
eral jurisdiction,  must  conform  to  the  statute.  Chamberlain  v. 
Rochester,  etc.,  Co.,  7  Hun,  557;  Matter  of  Westchester  Iron  Co., 
15  How.  7.  The  court  has  no  power  to  appoint  a  temporary 
receiver,  or  to  enjoin  the  bringing  of  suits  against  it  prior  to  the 
entry  of  the  order.  The  power  can  only  be  exercised  on  grant- 
ing the  final  order.  Matter  of  French  Mfg.  Co.,  12  Hun,  488  ; 
Chamberlain  v.  Rochester,  etc.,  Co.,  7  id.  557;  Matter  of  E.  M. 
Boyton  &  Co.,  34  id.  369  ;  Matter  of  Waterbury,  8  Paige,  380. 
And  it  seems  not  until  the  coming  in  of  the  report  of  the  referees 
to  whom  claims  are  to  be  presented.  Matter  of  Edson,  etc.,  Co., 
I  Law  Bull.  52.     (These  decisions  were  under  a  former  statute.) 

When  the  charter  provided  that  the  corporation  might  dis- 
continue business  when  stockholders  owning  two-thirds  of  the 
capital  stock  should  vote  to  do  so,  it  was  held  such  a  vote  was 
effectual,  but  that  the  corporate  existence  continued  for  the 
purpose  of  closing  its  affairs.  Green  v.  Seymour,  3  Sandf.  Ch. 
285.  A  decree  for  dissolution  in  an  action  by  a  stockholder  or 
creditor,  who  is  also  the  president,  and  in  a  case  not  authorized 
by  statute,  cannot  be  sustained,  although  consented  to  by  the 
president  and  by  one  or  more  of  the  trustees  individually,  for  an 
application  for  a  voluntary  dissolution  must  proceed  from  the 
company  or  its  board  of  trustees.  Blevin  v.  Pen7i  Steel  and  Iron 
Co.,  9  Abb.  N.  C.  205.  But  a  judgment  in  an  action  brought  by 
the  attorney-general  is  not  invalidated  by  the  consent  of  the  com- 
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pany.  People  v.  Globe  Ins.  Co.,  60  How.  52.  It  was  held  in  Matter 
of  Niagara  Ins.  Co.,  i  Paige,  258,  that  under  the  then  existing 
statute  the  court  would  not  decree  a  dissolution  of  the  corpora- 
tion simply  upon  request  of  a  majority  of  the  directors  and  stock- 
holders. But  see  language  of  this  section  and  §  2429.  It  was 
further  held  in  that  case  that  where  the  owners  of  a  large  pro- 
portion of  the  stock  found  it  to  their  interest  to  withdraw  their 
capital,  it  will  be  deemed  presumptive  evidence  that  the  interest 
of  the  stockholders  generally  will  be  promoted  by  a  dissolution 
of  the  corporation.  The  omission  of  a  railroad  company  to  elect 
officers,  sale  of  its  assets  and  failure  to  do  business  does  not  work 
a  dissolution  of  a  corporation  ;  in  order  to  do  that  there  must  be 
a  surrender  of  its  charter  to,  and  acceptance  by,  the  State,  or 
judgment  of  dissolution.  Allen  v.  N.  J.  Southern  R.  R.  Co.,  ^g 
How.  14.  And  a  number  of  cases  are  cited  to  sustain  the  pro- 
position. However,  in  Webster  v.  Turner,  12  Hun,  264,  at  General 
Term,  it  is  said,  all  concurring,  that  when  a  corporation,  with  the 
consent  and  approval  of  all  its  stockholders,  sold  its  entire 
property  and  effects  with  the  intent  and  for  the  purpose  of  dis- 
continuing the  business  of  the  corporation,  and  declared  itself 
dissolved,  did  no  business  afterward,  held  no  meetings  and 
owed  no  debts,  these  acts  were  equivalent  to  a  surrender 
of  its  corporate  rights,  citing  numerous  cases.  And  in  Erivin 
V.  The  Oregon  Steam  Navigation  Co.,  22  Hun,  598,  it  is  held 
that  the  only  effect  of  a  resolution  dissolving  a  corporation 
would  be  to  deprive  the  corporation  of  the  power  of  engaging  in 
new  business,  and  to  leave  it  clothed  with  full  power,  so  far  as 
necessary,  to  close  up  all  its  affairs,  pay  all  its  debts,  and  distribute 
its  property.  It  is  held  in  Denike  v.  A^.  Y.  &  R.,  etc.,  Co.,  80  N.  Y. 
599,  that  all  the  stockholders  uniting  might  undoubtedly  sur- 
render the  franchises  of  the  corporation  and  work  its  dissolution, 
but  that  a  portion  of  them  cannot  do  so  in  the  absenee  of  stat- 
utory authority. 

The  life  of  a  corporation  continues  until  the  making  of  a  final 
order  dissolving  it.  So  held  where  the  directors  of  a  corporation 
took  proceedings  for  its  voluntary  dissolution.  It  was  held  that 
there  was  no  personal  liability  on  the  part  of  the  defendants. 
The  proceedings  were  those  of  the  corporation  by  its  constituted 
agents.  Drew  v.  Keufer,  81  Hun,  144,  62  St.  Rep.  697,  30  Supp. 
733.     Same  case  reported  under  the  title  of  Dreiv  v.  Longzvell.,  81 
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Hun,  144,  citing  Skinner  v.  Smith,  56  Ilun,  437,  31  St..  Rep. 
448;  Marbled  Iron  Works  v.  Smith,  4  Ducr,  662.  An  action  by 
the  attorney-general  to  dissolve  a  corporation  takes  precedence  of 
a  proceeding  under  the  Code  by  the  directors  for  a  voluntary  dis- 
solution ;  so  held  where  the  proceeding  was  commenced  prior  to 
the  action  but  subsequent  to  the  time  when  the  superintendent  of 
banks  took  possession  of  the  banking  conporation  sought  to  be 
dissolved.  Both  the  action  and  the  proceeding  cannot  be  car- 
ried on  together.     Matter  of  Murray  Hill  Bank,  26  Civ.  Pro.  323. 

In  Re  American  Dramatic  Fund  Association,  22  Abb.  N.  C.  231^ 
3  Supp.  793,  the  question  was  discussed  under  what  circumstances 
a  corporation  will  be  dissolved.  It  is  held  that  the  fact  that  all 
of  the  details  required  by  statute  to  be  complied  with  in  the  dis- 
tribution by  the  receiver  cannot  be  carried  out  does  not  render 
the  statute  inapplicable  where  those  requirements  are  not  per- 
tinent in  view  of  the  circumstances  and  character  of  the  corpora- 
tion. The  attorney-general  must  be  given  notice  of  the  applica- 
tion made  under  §  2419,  pursuant  to  provisions  of  chapter  282  of 
Laws  of  1896,  amending  chapter  378  of  the  Laws  of  1883, 
whether  the  corporation  is  solvent  or  insolvent.  The  court  may 
vacate  an  order  to  show  cause  why  a  corporation  should  not  be 
dissolved  if  granted  without  such  notice.  The  fact  that  the  court 
has  no  power  to  make  such  an  order  does  not  prevent  it  subse- 
quently vacating  it.  Matter  of  Broadway  Insurance  Co.,  23  App. 
Div.  282,  48  Supp.  299,  82  St.  Rep.  299.  A  court  of  equity  has  no 
power  to  appoint  a  receiver  to  take  charge  of  and  continue  the 
business  of  the  solvent  corporation  in  a  proceeding  which  does 
not  ask  for  the  dissolution,  but  is  intended  to  hinder  and  delay 
creditors  who  bring  suit.  Matter  of  Atlas  Iron  Construction  Co., 
72  St.  Rep.  801,  38  Supp.  173. 

Where  the  directors  of  a  manufacturing  company,  in  proceed- 
ings for  voluntary  dissolution,  applied  for  the  appointment  of 
temporary  receivers  and  the  schedule  showed  a  surplus  instead 
of  a  deficiency  of  assets,  it  was  held  that  no  case  was  made  for 
the  appointment  of  temporary  receivers  and  the  schedules  were 
not  alhnvcd  to  be  amended  so  as  to  decrease  the  amount  of  as- 
sets. Matter  of  Hitehcoek  Manfg.  Co.,  i  App.  Div.  164,  73  St. 
Rep.  46,  37  Supp.  834. 
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ARTICLE  II. 

Petition,  Schedule,  and  Affidavit.    §§  2421,  2422. 

§2421.  Contents  of  petition. 

The  petitioner  must  .show  that  the  case  is  one  of  those  specified  in  the  last  two  sec- 
tions, and  mnst  state  the  reasons,  which  induce  the  petitioner  or  petitioners  to  desire 
the  dissolution  of  the  corporation.  A  schedule  must  be  annexed  to  the  petition,  con- 
taining the  following  matters,  as  far  as  the  petitioner  or  petitioners  know,  or  have  the 
means  of  knowing  the  same  : 

1.  A  full  and  true  account  of  all  the  creditors  of  the  corporation,  and  of  all  unsatis- 
fied engagements,  entered  into  by,  and  subsisting  against,  the  corporation. 

2.  A  statement  of  the  name  and  place  of  residence  of  each  creditor,  and  of  each 
person  with  whom  such  an  engagement  was  made,  and  to  wliom  it  is  to  be  performed, 
if  known ;  or,  if  either  is  not  known,  a  statement  of  that  fact. 

3.  A  statement  of  the  sum  owing  to  each  creditor,  or  other  person  specified  in  the 
last  subdivision,  and  the  nature  of  each  debt,  demand,  or  other  engagement. 

4.  A  statement  of  the  true  cause  and  consideration  of  the  indebtedness  to  each 
creditor. 

5.  A  full,  just,  and  true  inventory  of  all  the  property  of  the  corporation,  and  of  all 
the  books,  vouchers,  and  securities,  relating  thereto. 

6.  A  statement  of  each  incumbrance  upon  the  property  of  the  corporation,  by  judg- 
ment, mortgage,  pledge,  or  otherwise. 

7.  A  full,  just,  and  true  account  of  the  capital  stock  of  the  corporation,  specifying 
the  name  of  each  stockholder ;  his  residence,  if  it  is  known,  or  if  it  is  not  known, 
stating  that  fact ;  the  number  of  shares  belonging  to  him ;  the  amount  paid  in  upon 
his  shares ;  and  the  amount  still  due  thereupon. 

§  2422.  Aflldavit  to  be  annexed. 

An  affidavit,  made  by  each  of  the  petitioners,  to  the  effect  that  the  matters  of  fact, 
stated  in  the  petition  and  the  schedule,  are  just  and  true,  so  far  as  the  affiant  knows 
or  has  the  means  of  knowing  the  same,  must  be  annexed  to  the  petition  and  schedule. 

Under  the  former  .statute  it  was  held  tliat  the  petition  should 
contain  a  statement  of  the  books,  vouchers,  and  securities,  relat- 
ing to  the  corporation,  of  the  incumbrances  on  its  property, 
the  nature  of  the  debt  or  demand  due  the  several  creditors,  and 
the  true  cause  and  consideration  of  such  indebtedness  ;  that  the 
stock  not  issued  to  the  stockholders  named  is  still  owned  by  or  in 
the  possession  of  the  corporation,  or  that  it  has  not  been  issued, 
and  the  property  should  be  fully  described.  Such  an  inventory 
and  a  full  statement  of  the  books,  vouchers,  and  securities  relating 
to  the  property  will  be  required  for  the  benefit  of  the  receiver. 
Where  it  appeared  by  the  petition  and  proof  that  one-half  of  the 
shares  of  the  corporate  stock  was  owned  by  the  petitioners,  who 
were  two  of  the  trustees  of  the  company  proceeded  against,  and 
the  other  half  was  owned  by  individuals,  appellants,  and  these 
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parties  differed  concerning  the  management  of  the  company,  but 
it  was  not  clearly  stated  why  the  company  should  be  dissolved, 
the  petition  was  held  defective.  Matter  of  Pyrolusite  Manganese 
Co.,  29  Hun,  429. 

The  petition  for  the  dissolution  of  a  corporation  must  fully 
conform  to  the  statute  in  every  particular.  Ex  parte  Dubois,  15 
How.  7,  6  Abb.  Pr.  386.  Under  the  statute  requiring  a  full,  just, 
and  true  inventory  of  all  the  property  of,  and  the  statement  of 
all  the  books,  vouchers,  and  securities  relating  to,  the  corporation 
to  be  annexed  to  a  petition  for  the  voluntary  dissolution  thereof, 
if  an  omission  exists  and  does  not  show  lack  of  good  faith,  nor 
afford  evidence  of  a  fraudulent  purpose,  an  objection  thereto  does 
not  go  to  the  jurisdiction  of  the  court  and  may  be  obviated  by 
evidence.  Matter  of  Santa  Eulalia  Silver  Mining  Co.,  21  St.  Rep. 
89,  affirming  2  Supp.  221  ;  see,  also,  provisions  of  §  2427,  author- 
izing amendment  to  schedule. 

Precedent  for  Petition — Short  Form. 

To  the  Supreme  Court  of  the  State  of  New  York  : 

The  petition  of  John  B.  James  and  John  B.  James,  Jr.,  respectfully 
shows  to  this  court  : 

That  they  are  a  majority  of  the  directors,  etc.,  of  the  James 
Cement  Company,  a  corporation  created  by  and  under  the  laws  of 
the  State  of  New  York,  to  wit,  by  and  under  chapter  40,  Laws  of 
1848,  for  the  purpose  of  organizing-  companies  for  mining  and 
mechanical  purposes. 

That  they  have  discovered  that  the  stock,  effects,  and  other  prop- 
erty of  said  corporation  are  not  sufficient  to  pay  all  just  demands 
for  which  it  was  liable,  or  to  afford  a  reasonable  security  to  those 
who  may  deal  with  it ;  and  that  they  deem  it  beneficial  to  the 
interest  of  the  stockholders  that  the  said  corporation  should  be  dis- 
solved for  the  following  reasons,  to  wit  :  (state  them). 

That  the  principal  office  of  the  said  corporation  is  located  in  the 
town  of  Esopus,  Ulster  County,  in  this  State. 

That  a  schedule  is  annexed  to  this  petition,  marked  "A,"  contain- 
ing the  following  matters,  as  far  as  your  petitioners  know,  or  have 
the  means  of  knowing  the  same  (here  insert  the  paragraphs  num- 
bered, respectively,  from  i  to  7,  both  inclusive,  of  the  above 
section). 

Wherefore  your  petitioners  pray  for  a  final  order  of  this  court  dis- 
solving the  said  corporation,  as  prescribed  in  title  11  of  chapter  17 
of  the  Code  of  Civil  Proceedure,  and  for  such  other  and  further  relief 
as  may  be  proper.  JOHN  B.   JAMES, 

Dated  January  10,  1887.  JOHN  B.  JAMES,  Jr. 

Ulster  County,   s5.  .• 

John  B.  James  and  John  B.  James,  Jr.,  being  severally  duly  sworn. 
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each  for  himself,  says  that  the  matters  of  fact  stated  in  the  foregoing 
petition  subscribed  by  them,  and  the  schedule  thereto  annexed,  and 
therein  referred  to,  marked  "A,"  are  just  and  true,  so  far  as  he 
knows,  or  has  the  means  of  knowing  the  same. 

{Jurat.)  (Signatures.) 

Petition. 

SUPREME  COURT— State  of  New  York,  City  and  County  of  New  York. 


In  the  Matter  of  the  Petition  of  a  Majority  of  the 

Board  of  Directors  of  the  Broadway  Fire  In-  i        .         n*       Q 
surance  Company,  of  the  city  of  New  York,  for  |  ^3  -^PP-  ^^^-  2o2. 
a  Voluntary  Dissolution  of  said  Company. 

The  petition  of ,  ,  respectfully  shows  unto  this 

court  : 

That  they  are  a  majority  of  the  directors  of  the  Broadway  In- 
surance Company  of  the  city  of  New  York,  a  corporation  duly  organ- 
ized under  the  Laws  of  the  State  of  New  York  for  the  purpose  of 
insuring  against  loss  or  damage  by  fire  ;  that  it  is  the  judgment  of 
the  board  of  directors  of  the  said  Broadway  Insurance  Company,  ex- 
pressed by  a  resolution  entered  upon  the  minutes  at  the  regular 
monthly  meeting  of  said  board,  held  at  the  office  of  said  company, 
62)  William  Street,  in  the  city  of  New  York,  on  the  nth  day  of  No- 
vember, 1896,  that  it  is  beneficial  to  the  interest  of  the  stockholders 
of  said  corporation  that  said  corporation  should  be  dissolved,  and 
your  petitioners  respectfully  show  and  represent  that  they  and  each 
of  them  deem  it  beneficial  to  the  interests  of  the  stockholders  that 
the  corporation  should  be  dissolved  for  the  following  reasons  : 

The  capital  stock  of  said  corporation  is  $200,000  ;  the  company 
was  organized  and  commenced  business  in  December,  1849,  '^'^d  ^7 
reason  of  the  judicious  management  of  the  officers  in  control  thereof 
for  many  years,  accumulated  a  large  surplus  out  of  which  a  dividend 
of  50  per  cent,  was  declared  and  paid  to  the  then  stockholders  of 
record  some  years  ago  ;  and  such  surplus  has  since  dwindled  down 
until,  according  to  a  report  rendered  to  the  Superintendent  of  In- 
surance Department  of  the  State  of  New  York  the  31st  of  December, 
1895,  it  was  reduced  to  the  sum  of  $43,572.55,  out  of  which  the  cus- 
tomary semi-annual  dividends  of  five  per  cent,  have  been  paid  on 
the  first  day  of  February  and  the  first  day  of  August,  amounting  in 
the  aggregate  to  the  sum  of  $20,000  ;  so  that  the  surplus  of  said  cor- 
poration has  been  greatly  reduced  and  the  payment  of  dividends 
upon  the  stock  in  the  immediate  future  becomes  extremely  problem- 
atical. 

That  the  total  receipts  of  the  said  corporation  for  the  year  1895 
from  all  sources  amounted  to  $267,437.09,  while  the  aggregate  dis- 
bursements during  said  year  amounted  to  $282,327.23.  and  the  ex- 
penses of  carrying  on  said  corporation  under  existing  circumstances 
is  larger  than  the  profits  after  the  payments  of  losses  would  reason- 
ably warrant  and  justify  ;  and  dividends  for  some  time  have  been 
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declared   and   paid,  not   out   of  the  profits  actually  made,  but  out  of 
the  surplus  previously  accumulated. 

That  from  the  experience  derived  by  your  petitioners  from  their 
many  years  of  service  in  the  said  corporation  they  have  arrived  at 
the  conclusion  that  companies  with  small  capital  and  small  surplus 
cannot  successfully  compete  in  view  of  the  enormous  expense  ratio 
with  companies  having  larg-er  surplus  and  larger  capital,  which 
derive  their  revenues  from  the  earnings  of  their  securities,  and  are 
able  to  run  along  and  pay  dividends  out  of  said  earnings,  even 
though  no  substantial  profit  be  made  upon  the  underwriters  ;  that 
by  winding  up  the  corporation  at  the  present  time — a  very  advanta- 
geous contract  of  re-insurance  having  been  made  with  the  Hartford 
Fire  Insurance  Company,  of  Hartford,  in  the  State  of  Connecticut,  a 
company  duly  authorized  to  transact  the  business  of  fire  insurance 
in  the  State  of  New  York — the  Broadway  Insurance  Company  will  rid 
itself  of  all  outstanding  liabilities,  and  by  a  prompt  winding  up  of  its 
affairs  will  be  able  to  pay  to  the  stockholders,  in  the  judgment  of 
your  petitioners,  as  much  as  150  per  cent,  upon  the  par  value  of 
their  stock,  a  sum  largely  in  excess  of  the  market  value  of  said 
stock,  which  has  been  sold  in  the  open  market  of  late  as  low  as 
108  per  cent. 

That  said  board  of  directors  of  the  said  Broadway  Fire  Insurance 
Company,  at  the  meeting  aforesaid,  re-insured  all  its  outstanding  risks 
in  said  Hartford  Fire  Insurance  Company,  and  sold  its  office  furniture 
and  maps,  etc.,  to  said  Hartford  Insurance  Company  for  the  sum 
of  5^2,500,  the  sum  at  which  the  same  had  been  carried  as  assets  on 
the  books  of  the  said  company  ;  and  said  Hartford  Fire  Insurance 
Company  also  assumed  the  payment  of  the  rent  of  the  premises  No.  63 
William  Street,  in  the  said  city  of  New  York,  in  which  the  business 
of  the  Broadway  Fire  Insurance  Company  was  carried  on,  and  which 
is  the  principal  office  of  the  said  corporation,  so  that  said  company 
has  now  no  liabilities  of  any  kind,  nature,  or  description,  except  the 
claims  of  its  stockholders,  whose  holdings  are  disclosed  upon  the 
schedule  hereto  annexed  and  marked  "  Exhibit  A,"  and  made  a  part 
hereof,  which  contains  a  full,  just,  and  true  account  of  the  capital 
stock  of  the  corporation ,  specifying  the  names  of  each  stockholder,  his 
residence  if  it  is  known,  and  if  it  is  not  known  stating  that  fact,  and 
the  number  of  shares  belonging  to  him,  all  of  said  capital  stock  being 
fully  paid  up  stock,  the  whole  amount  of  the  capital  stock  of  the 
said  corporation,  to  wit,  the  sum  of  $200,000,  having  been  actually 
paid  in  in  cash  ;  and  certain  unadjusted  losses  more  particularly 
specified,  together  with  the  name  and  place  of  residence  of  each 
person,  firm,  or  corporation  to  whom  said  sums  are  due,  when  such 
place  of  residence  is  known,  and  when  not  known  with  a  statement 
of  that  fact,  upon  the  scliedules  hereto  annexed,  and  marked  "Ex- 
hibit B,"  and  made  a  part  hereof. 

Annexed  hereto,  marked  "Exhibit  C,"  is  a  full,  just,  and  true  in- 
ventory of  all  the  property  of  the  corporation,  and  of  all  the  books, 
vouchers,  securities  relating  thereto. 

There  are  no  incumbrances  upon  any  such  property  either  by  judg- 
ment, mortgage,  pledge,  or  otherwise. 

55 
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Wherefore,  your  petitioners  pray  for  a  final  order  of  this  court  dis- 
solving said  corporation  as  prescribed  in  Title  II.,  chapter  17  of  the 
Code  of  Civil  Procedure,  and  for  such  other  and  further  relief  as  may 
seem  proper. 

Dated,  at  the  city  of  New  York,  this  iith  day  of  November,   1S96. 

{Ver{Jicaiio?i.)  (Signatures  of  petitioners.) 

Petition.     (134  N.  Y.  212.) 


In  the  Matter  of  the  Application  of  the  Trustees 
of  a  corporation  called  "  Importers  and  Gro- 
cers' Exchange  of  New  York,"  for  a  voluntary 
dissolution. 


►  Petition. 


To  the  Supreme  Court  of  the  State  0/  New  York  : 

The  petition  of  (here  insert  names  of  trustees  desiring-  dissolution) 
respectfully  shows  : 

1.  That  the  said  Importers  and  Grocers'  Exchange  of  New  York  is 
a  corporation  created  by  and  under  the  laws  of  the  State  of  New 
York,  having  been  incorporated  under  the  provisions  of  the  act 
entitled  "  An  act  to  provide  for  the  incorporation  of  exchanges,  or 
boards  of  trade,"  passed  May  3,  1877,  and  its  principal  office  is 
located  at  No.  107  Water  Street,  in  the  city  of  New  York,  in  the 
county  of  New  York. 

2.  That  your  petitioners  arc  a  majority  of  the  trustees  having  the 
management  of  the  concerns  of  said  corporation  holding  and  own- 
ing most  of  the  capital  stock  thereof.  That  the  said  (insert  name  of 
president)  is  president,  and  that  the  said  (insert  name  of  treasurer)  is 
treasurer  of  the  exchange.  That  the  full  board  of  trustees  consists 
of  fifteen  members.  That  the  names  and  residences  of  all  such 
trustees  who  do  not  unite  in  this  petition  are  as  follows  (insert  names 
of  such  trustees,  with  their  add'ress). 

3.  That  the  nature  of  the  business,  and  the  objects  for  which  sain 
corporation  was  formed,  are,  to  foster  trade  and  commerce  id 
groceries  and  East  Indian  and  South  American  products,  to  protect 
said  trade  from  unjust  and  unlawful  exactions,  to  reform  abuses  in 
such  trade,  to  diffuse  correct  and  reliable  information  among  its 
members,  and  to  produce  uniformity  and  certainty  in  the  customs 
and  charges  in  the  trade  in  such  merchandise  ;  to  settle  differences 
between  the  members  of  said  corporation  arising  out  of  the  trade 
in  said  merchandise,  and  to  promote  a  more  enlarged  and  friendly 
intercourse  between  merchants  engaged  in  the  said  trade,  and 
generally  to  increase  the  facilities  for  conducting  the  trade  in  groceries 
and  East  Indian  and  South  American  products. 

4.  That  said  exchange  has  already  outlived  its  usefulness  ;  that  as 
early  in  its  existence  as  the  year  1885,  and  after  two  years  of  busi- 
ness, a  petition  was  presented  to  the  trustees  by  the  members  of 
said  exchange,  asking  them  to  wind  up  the  corporation  and  pro- 
cure its  dissolution,  for  the  reason  that  it  was  not  of  any  real  benefit 
to  its  members.      That  such  petition  was  signed  by  190  out  of  a  total. 
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membership  of  220.  That  at  the  time  the  trustees  deemed  it  best 
to  continue  business  for  some  time  longer,  in  the  hope  that  by- 
amendment  of  the  rules  and  regulations  the  exchange  might  still  be 
made  to  serve  the  purposes  of  its  creation  ;  but  it  has  been  found 
that,  aside  from  making  an  unreliable  daily  qyotation  in  the  price  of 
tea,  and  giving  the  members  the  numbers  of  tons  and  the  receipts 
and  stock  of  tea  and  sugar,  it  furnished  no  information  of  any 
vahie.  The  daily  circular  was  omitted  for  eighteen  months,  and  has 
only  recently  been  revived  by  a  few  personally  interested. 

That  the  exchange-room  is  not  attended  from  day  to  day  by  more 
than  two  or  three  members.  That  a  young  man  is  kept  in  attend- 
ance, who,  at  the  instance  of  a  few  men  engaged  in  the  tea  trade, 
writes  up  a  few  tigures  on  the  blackboard,  and  sends  out  the  daily 
circular  to  prices  based  thereon.  This  was  also  omitted  for  eighteen 
months,  but  has  been  revived,  as  before  stated. 

That  the  trust  fund  of  the  exchange  has  continued  to  increase 
from  annual  interest,  but  no  new  membership  tickets  are  sold.  That 
the  price  or  value  of  the  seats,  or  privileges,  has  receded  from  $750 
to  $200  each.  That  aside  from  a  very  few  no  interest  is  mani- 
fested by  members  in  the  affairs  of  the  exchange.  That  the  meeting, 
or  exchange-room,  has  been  removed  from  time  to  time  to  smaller 
quarters,  until  at  present  one  small  room  at  No.  107  Water  Street, 
located  on  the  third  floor  of  the  building,  divided  by  a  panel  parti- 
tion, is  found  to  be  more  than  ample  accommodation  for  the  few  who 
go  there,  and  the  rental  of  said  room  is  the  sum  of  $300  per  annum. 

That  the  members  of  said  exchange  number  about  215,  and  the 
sale  of  membership  tickets,  or  certificates,  from  time  to  time,  has 
accumulated  a  trust  fund,  now  amounting  to  upwards  of  $60,000,  in 
the  distribution  of  which  all  stockholders  and  members  are  inter- 
ested. 

That  the  great  majority  of  all  the  members  are  still  desirous  of 
having  the  corporation  dissolved,  and  to  further  their  choice  your 
petitioners,  being  a  majority  of  the  trustees  favoring  such  action, 
and  believing  it  beneficial  to  the  interests  of  the  stockholders  and 
members,  therefore  file  this  their  petition  accordingly,  to  procure  a 
voluntary  dissolution  of  said  corporation,  and  a  suitable  distribu- 
tion  of  its  trust  fund  to  those  entitled  thereto. 

5.  That  the  schedule  hereto  annexed  states,  so  far  as  your  peti- 
tioners know  or  have  means  of  knowing  : 

(i)  A  full  anil  true  account  of  all  creditors  of  the  corporation,  and 
of  all  unsatisfied  engagements  entered  into  by  and  subsisting  av:ainst 
the  corporation. 

(2)  A  statement  of  the  name  and  place  of  residence  of  all  creditors, 
and  of  each  person  with  whom  such  engagement  was  made  and  to 
whom  it  is  to  be  performed,  if  known  :  or  if  either  is  not  known 
a  statement  to  that  effect. 

(3)  A  statement  of  the  sum  owing  to  each  creditor  or  other  person 
specified  in  the  last  subdivision,  and  the  nature  of  the  debt,  demand, 
or  other  engagement. 

(4)  A  statement  of  the  true  cause  and  consideration  of  the  indebt- 
edness to  each  creditor. 
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(5)  A  full,  just,  and  true  inventory  of  all  of  the  property  of  the  cor- 
poration, of  all  the  books,  vouchers,  and  securities   relating  thereto. 

(6)  A  statement  of  each  incumbrance  on  the  property  of  the  cor- 
poration by  mortgage,  judgment,  pledge,  or  otherwise. 

(7)  A  full,  just,  and  true  account  of  the  capital  stock  of  the  corpora- 
tion, specifying  the  name  of  each  stockholder,  his  residence,  if  it  is 
known,  or  if  it  is  not  known  stating  that  fact  ;  the  number  of  shares 
belonging  to  him  ;  and  tlie  amount  still  due  thereupon  ;  also  the 
names  and  residences  of  all  the  members  if  known  ;  or  if  it  is  not 
known  stating  that  fact. 

6.  There  is  no  stock  remaining  unissued  or  unpaid. 

7.  That  no  other  application  has  been  made  for  an  order  herein 
applied  for. 

Wherefore,  your  petitioners  pray  for  a  final  order  dissolving  said 
corporation  and  appointing  a  receiver  of  its  property  to  wind  up  its 
affairs  and  distribute  its  assets  to  those  entitled  thereto,  and  for  such 
other  and  further  relief  as  may  be  just. 

Dated  New  York,  May  21,  1887. 

{^Signatures  and  verification. ) 

Schedule. 

Subdivision  I. — A  full  and  true  account  of  all  the  creditors  of  the 
corporation,  and  of  all  unsatisfied  engagements  entered  into  by  and 
subsisting  against  the  corporation  : 

Joseph  J.  O'Donohue,  No.  44  West  54th  v'^treet,  New  York  City, 
from  whom  the  corporation  or  exchange  has  a  lease  of  the 
room  or  premises  at  No.  107  Water  Street,  occupied  for  the 
business  of  the  exchange.     The  lease  expires  May  i,  1888, 
and  there  are  no  arrears  of  rent  unpaid.     The    next  pay- 
ment falls  due  August  i,  1887. 
A.  B.  Bisland,  young  man  in  charge  as   manager ;  hired  by  the 
month  at  a  salary  of  $15  per  week.      He  is  paid  to  date. 
Subdivision  2. — A  statement  of  the  names  and  place  of  residence 
of  each  creditor,  and   of  each  person  with  whom  such  an   engage- 
ment was  made  and  to  whom  it  is  to  be  performed  : 

Joseph  J.  O'Donohue,  No.  44  West   54th  Street,  New  York  City. 

Albert  B.  Bisland,  residing  at  1280  Fulton  Street,  New  York  City. 

Subdivision  3. — A  statement  of  tlie  sum  owing  to  each  creditor  or 

other  person  specified  in  the  last  subdivision,  and  the  nature  of  each 

debt,  demand,  or  other  engagement. 

Subdivision  4. — A  statement  of  the  true  cause  and  consideration 
of  the  indebtedness  of  each  creditor. 

Subdivisio7i  5. — A  full,  just,  and  true  inventory  of  all  the  property 
of  the  corporation,  and  of  all  the  books,  vouchers,  and  securities  re- 
lating thereto. 

Subdivision  6. — A  statement  of  each  incumbrance  upon  the  prop- 
erty of  the  corporation  by  judgment,  mortgage,  pledge,  or  other- 
wise. 

Subdivision  7. — A  full,  just,  and  true  account  of  the  capital  stock  of 
the  corporation,  specifying  the  name   of  each  stockholder,  his  resi- 
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dence,  if  it  is  known,  or  if  it  is  not  stating  that  fact ;  the  number  of 
shares  belong-ing  to  him  and  the  amount  paid  in  upon  his  sliares,  and 
the  amount  still  due  thereupon.  Also  the  names  and  residence  of 
all  the  members,  if  known,  or  if  not  known,  stating-  that  fact : 

The  capital  stock  is  $ (insert  amount   divided  into 

shares  of  $ each. 

The  memberships  are in  number. 

Total  paid  thereon  is  ^ as  follows,  viz  :— 

(Insert  number)  at  $ each. 

(Insert  number)  at  $ each. 

(Then  insert  list  of  stockholders  with  their  residences,  number  of 
shares,  amount  paid,  amount  due  on  shares.) 

(Then  follows  a  list  of  the  members  with  their  residence  and  busi- 
ness address  of  each. ) 

{Annex  verification  by  petitioners.) 

Petition  When  Directors  Equally  Divided  as  to  Management. 

SUPREME  COURT— City  and  Countv  of  New  York. 


In  the  Matter  of  the  AppHcation  of  One  of 
the  Two  Trustees  of  the  Peekamose  Fishing 
Club,  a  Corporation  Created  and  Existing 
under  the  Laws  of  the  State  of  New  York,  for 
its  Dissolution. 


-  151  N.  Y.  511. 


To  the  Supreme  Court  0/ the  State  0/ Xew  Fork  : 
The  petition  of  J.  Q.  A.  Ward  respectfully  shows  : 

1.  That  your  petitioner  is  one  of  the  two  existing  trustees  of  the 
Peekamose  Fishing  Club.  That  said  club  is  a  corporation  created 
and  existing  by  and  under  the  Laws  of  the  State  of  New  York,  more 
particularly  under  chapter  267  of  the  Laws  of  1875,  known  as  "An 
act  for  the  incorporation  of  societies  or  clubs  for  certain  lawful  pur- 
poses," and  the  acts  supplemental  thereto  and  amendatory  thereof. 

That  the  principal  office  of  said  club  is,  as  the  terms  of  its  articles 
of  incorporation  provide,  located  in  the  city  of  New  York. 

2.  That  said  club  was  organized  in  or  about  the  year  1880  ;  by  the 
terms  of  its  constitution  and  by-laws  its  affairs  were  to  be  governed 
by  five  trustees.  By  reason  of  the  death  and  non-compliance  with 
the  terms  and  provisions  of  the  said  constitution  and  by-laws  of  said 
club  the  number  of  trustees  has  been  reduced  to  two,  of  which  your 
petitioner  is  one.  The  said  club  has  no  stock.  The  said  two  trus- 
tees are  the  only  two  members  thereof,  and  they  are  equally  divided 
respecting  the  management  of  its  affairs. 

3.  That  your  petitioner  has  discovered  that  the  stock,  effects,  and 
other  property,  both  real  and  personal,  of  said  club  are  not  sufticient 
to  pay  all  just  demands  for  which  it  is  liable,  or  to  afford  a  reason- 
able security  to  those  who  deal  with  it.  It  is  deemed  beneficial  to 
the  interests  of  the  members  of  said  club  that  the  same  should  be 
dissolved  for  the  following  reasons  : 

The  club  was  organized  for  the  purpose  of  providing  a  suitable 
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fishing  preserve  for  the  use  of  its  members.  With  that  purpose  in 
view,  it  acquired  certain  lands  adjacent  to  fishing  streams  in  Ulster 
County,  in  the  State  of  New  York.  These  lands  and  a  cabin  erected 
thereon  are  a  part  of  the  assets  of  the  club.  As  is  hereinbefore 
alleged,  the  membership  of  said  club,  which  was  originally  five,  has 
been  reduced  to  two,  with  no  proportionate  reduction  in  the  club 
expenses.  The  remaining  member  of  said  club,  other  than  your 
petitioner,  is  financially  irresponsible,  and  your  petitioner  is  unwill- 
ing to  continue  to  advance  or  remain  liable  for  the  sums  necessary 
to  the  protection  of  the  club  preserve  for  the  purpose  for  which  it  was 
organized. 

Annexeil  hereto  is  a  schedule  containing,  so  far  as  your  petitioner 
knows,  or  has  means  of  knowing  : 

I.  A  full  and  true  account  of  all  creditors  of  the  corporation,  and 
of  all  unsatisfied  engagements  entered  into  by  and  subsisting  against 
the  corporation. 

II.  A  statement  of  the  names  and  places  of  residence  of  each 
creditor  and  of  each  person  with  whom  said  engagement  was  made, 
and  to  whom  it  is  to  be  performed,  if  known  ;  or,  if  either  of  them 
is  not  known,  a  statement  to  that  effect. 

III.  A  statement  of  the  sum  owing  to  each  creditor  or  other  per- 
son specified  in  the  last  subdivision,  and  the  nature  of  each  debt,  de- 
mand, or  other  engagement. 

IV.  A  statement  of  the  true  cause  or  consideration  of  the  indebt- 
edness of  each  creditor. 

V.  A  full,  just,  and  true  inventory  of  the  property  of  the  corpora- 
tion, and  of  all  bonds,  vouchers,  or  securities  relating  thereto. 

VI.  A  statement  of  each  incumbrance  upon  the  property  of  the 
corporation  by  judgment,  mortgage,  pledge,  or  otherwise. 

VII._  A  full,  just,  and  true  account  of  the  capital  stock  of  the 
corporation,  specifying,  in  the  name  of  each  stockholder,  his  resi- 
dence, if  it  is  known  ;  or,  if  it  is  not  known,  stating  that  fact ;  the 
number  of  shares  belonging  to  him,  the  amount  paid  in  upon  his 
shares,  and  the  amount  still  due  thereupon. 

Wherefore,  your  petitioner  prays  that  a  final  order  may  be  made 
herein  dissolving  the  said  corporation  and  appointing  a  receiver  of 
its  property. 

J.  Q.  A.   WARD. 

{Add  verification  hereto.^ 

Schedule. 

First.  A  full  and  true  account  of  all  the  creditors  of  the  corpora- 
tion, and  of  all  unsatisfied  engagements  entered  into  by  and  subsist- 
ing against  the  corporation,  is  as  follows  :  (Insert  names  of  creditors, 
objects  for  which  amounts  were  advanced,  and  the  amount  so 
advanced.) 

Seco?id.  A  statement  of  the  names  and  place  of  residence  of  each 
creditor  and  of  each  person  with  whom  such  an  engagement  was 
made,  and  to  whom  it  is  to  be  performed,  if  known,  are  set  forth 
in  paragraph  marked  "First"  above. 
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Third.  A  statement  of  the  sum  owing  to  each  creditor  or  other 
person  specitied  in  the  last  subdivision,  and  the  nature  of  each  debt, 
demand,  or  other  engagement,  are  set  forth  in  paragraph  marked 
'■'■First"  above. 

Fourth.  A  statement  of  the  true  cause  and  consideration  of  the 
indebtedness  to  each  creditor  is  set  forth  in  paragraph  marked  "■First" 
above. 

A  full  and  just  inventory  of  all  the  property  of  the  corporation, 
and  of  all  books,  vouchers,  and  securities  relating  thereto,  is  as 
follows  : 

The  club  property  is  situate  in  the  towti  of  Donning,  Ulster  County. 
State  of  New  York,  known  as  part  of  the  ••  Lake  or  Gulf  Lot,"  being 
eighty  acres  more  or  less,  and  lying  on  cither  side  of  the  Rondout 
Creek,  and  described  in  a  deed  thereof  from  Nathan  W.  Watson  and 
David  B.  Smith,  recorded  in  Ulster  County,  the  deed  recorded  Book 
No.  233,  page  86.      (Reference  to  said  deed  is  hereby  made.) 

A  small  house  situated  thereon  called  "The  Cabin,"  furniture, 
bedding,  etc.,  contained  in  said  house.  Fishing  privileges  on  cer- 
tain portions  of  Rondout  Creek.  The  books  of  said  corporation  have 
not  been  kept,  and  this  deponent  is  unable  to  state  what  or  where 
they  are. 

Fifth.  A  statement  of  each  incumbrance  upon  the  property  of  the 
corporation  by  judgment,  mortgage,  pledge,  or  otherwise.  (There 
are  none.) 

Sixth.  A  full,  just,  and  true  account  of  the  capital  stock  of  the 
corporation,  specifying  tlie  names  of  each  stockholder,  his  resi- 
dence, if  it  is  known,  or,  if  it  be  not  known,  stating  that  fact ; 
the  number  of  shares  belonging  to  him,  the  amount  paid  in  upon 
his  shares,    and  the  amount  remaining  still  unpaid  thereon. 

The  corporation  or  club  has  no  stock.  There  are  but  two  mem- 
bers, J.  Q.  A.  Ward,  119  West  52d  Street,  New  York  City,  the 
petitioner  herein,   and  A.    W.    Dimock,   Elizabeth,    N.   J. 

J.   Q.   A.   WARD. 

(Add  veriJicatio7i  hereto.) 

ARTICLE  III. 

Presentation   of   Petition   and   Order  Thereon.    Tem- 
porary Receiver  and  Injunction.    §§  2423,  2424,  2425. 

Sub.  I.    Ordp:r  to  Show  Cause. 

§  2423.     [Am'd,  1895.]     Presentation  of  petition,  etc.    Order. 

The  papers  must  be  presented  at  a  special  term  of  the  Supreme  Court,  held  within 
the  judicial  district,  embracing  the  county  wherein  the  principal  office  of  the  corpo- 
ration is  located.  In  a  case  specified  in  §  2420  of  this  act,  the  court  may,  in  its  dis- 
cretion, entertain  or  dismiss  the  application.  Where  it  entertains  the  application,  or 
where  the  cause  is  one  of  those  specified  in  §  2419  of  this  act,  the  court  must  make  an 
order,  requiring  all  persons  interested  in  the  corporation  to  show  cause  before  it,  or 
before  a  referee  designated  in  the  order,  at  a  time  and  place  therein  specified,  not  less 
than  three  months  after  the  granting  of  the  order,  why  the  corporation  should  not  be 
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dissolved.  The  order  must  be  entered,  and  the  papers  must  be  filed,  within  ten  days 
after  the  order  is  made,  with  the  clerk,  of  the  county  where  the  principal  oltice  of  the 
corporation  is  located.  If  it  shall  be  made  to  appear  to  the  satisfaction  of  the  court 
that  the  corporation  is  insolvent,  the  court  may  at  any  stage  of  the  proceeding  before 
the  final  order,  on  motion  of  the  petitioners  on  notice  to  the  attorney-general,  or  on 
motion  of  the  attorney-general  on  notice  to  the  corporation,  appoint  a  temporary 
receiver  of  the  property  of  the  corporation,  which  receiver  shall  have  all  the  powers 
and  be  subject  to  all  the  duties  that  are  defined  as  belonging  to  temporary  receivers 
appointed  in  an  action,  in  section  one  thousand  seven  hundred  and  eighty-eight  of 
this  act.  The  court  may  also,  in  its  discretion,  at  any  stage  in  the  proceedings  after 
such  appointment  upon  like  motion  and  notice,  confer  upon  such  temporary  receiver 
the  powers  and  authority,  and  subject  him  to  the  duties  and  liabilities  of  a  permanent 
receiver,  or  as  much  thereof  as  it  thinks  proper,  except  that  he  shall  not  make  any 
final  distribution  among  the  creditors  and  stockholders,  before  final  order  in  the  pro- 
ceedings, unless  he  is  specially  directed  so  to  do  by  the  court.  If  such  receiver  be 
appointed,  the  court  may,  in  its  discretion,  on  like  motion  and  notice,  with  or  ■\rithout 
security,  at  any  stage  of  the  proceeding  before  the  final  order,  grant  an  injunction, 
restraining  the  creditors  of  the  corporation,  from  beginning  any  action  against  the  said 
corporation  for  the  recovery  of  a  sum  of  money,  or  from  taking  any  further  proceed- 
ings in  such  an  action  theretofore  commenced.  Such  injunction  shall  have  the  same 
effect  and  be  subject  to  the  same  provisions  of  law  as  if  each  creditor  upon  whom  it  is 
served  was  named  therein. 

R.  S.  §  61,  am'd  ;   L.  1876 ;   L.  1S95,  ch.  946. 

§  2424.  Order  to  be  published. 

A  copy  of  the  order  must  be  published,  as  prescribed  therein,  at  least  once  in  each 
of  the  three  weeks  immediately  preceding  the  time  fixed  therein  for  showing  cause,  in 
the  newspaper  printed  at  Albany,  in  which  legal  notices  are  required  to  be  published  ; 
and  also  in  one  or  more  newspapers,  specified  in  the  order,  published  in  the  city  or 
county  wherein  the  order  is  entered. 

Id.  §  62. 

§  2425.    Id. ;  to  be  served  on  creditors  and  stockholders. 

A  copy  of  the  order  must  also  be  served  upon  each  of  the  persons  specified  in  the 
schedule  as  a  creditor  or  stockholder  of  the  corporation,  or  as  a  person  to  whom  an 
engagement  of  the  corporation  is  to  be  performed,  other  than  a  person  whose  resi- 
dence is  stated  to  be  unknown,  or  to  be  without  the  United  States.  The  service  must 
be  made,  either  personally,  at  least  twenty  days  before  the  time  appointed  for  the 
hearing;  or  by  depositing  a  copy  of  the  order,  at  least  forty  days  before  the  time  so 
appointed,  in  the  postoffice,  inclosed  in  a  postpaid  wrapper,  addressed  to  the  person 
to  be  served,  at  his  residence,  as  stated  in  the  schedule. 

Upon  an  application  for  a  voluntary  dissolution  of  a  corpora- 
tion, under  the  provisions  of  the  Code,  the  court  acquires  juris- 
diction upon  a  petition  properly  presented,  and  by  the  appoint- 
ment of  a  receiver  the  property  of  a  corporation  comes  into  its 
possession,  and  it  has  power  to  preserve  and  protect  it.  For  this 
purpose  it  may  prohibit  any  interference  therewith  in  any  action 
thereafter  instituted.  Even  if  the  order  granted  upon  the  peti- 
tion is  in  some  respects  irregular,  imperfect,  and  informal,  it  is 
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not,  because  of  this,  a  nullity.  While  a  receiver  so  appointed 
may  not  interfere  with  the  property  until  he  has  filed  his  bond, 
when  this  is  done  his  title  relates  back  to  the  date  of  his  appoint- 
ment. Even  as  to  property  of  which  the  corporation  had  wrong- 
fully obtained  possession  before  the  appointment  of  a  receiver, 
after  it  has  passed  into  his  possession  the  owner  may  not,  with- 
out first  obtaining  leave  of  the  court,  replevy  it  in  an  action 
against  the  receiver.  An  application  under  said  provision, 
prayed  for  a  dissolution  of  the  corporation,  the  order  granted 
thereon  was  entitled  "  In  the  Matter  of  the  Application  of  the 
Directors  "  of  the  corporation  for  a  voluntary  dissolution.  The 
order  recited  that  the  corporation  was  insolvent,  and  required  all 
persons  interested  to  show  cause  why  the  prayer  of  the  petitioner 
should  not  be  granted.  Held,  that  this  was  substantially  a  re- 
quirement to  show  cause  "  why  the  corporation  should  not  be 
dissolved,"  and  so  was  sufficient  in  this  particular.  Matter  of 
the  Christian  Jensen  Co.,  128  N.  Y.  550,  40  St.  Rep.  621,  27  Abb. 
N.  C.  303,  affirming  59  Super.  Ct.  552,  39  St.  Rep.  379,  15 
Supp.  144. 

Where  a  perusal  of  the  order  would  not  inform  either  the 
creditors  or  stockholders  that  the  dissolution  of  the  corporation 
was  demanded  or  contemplated  by  the  proceedings,  the  order 
was  void,  and  the  court  did  not  acquire  complete  jurisdiction 
over  the  proceedings  sought  to  be  instituted  by  the  board  of 
directors.  People  v.  Seneca  Lake  Grape  &  Wine  Co.,  $2  Hun, 
174,  23  St.  Rep.  346,  5  Supp.  136,  17  Civ.  Pro.  130,  following 
Matter  of  Pyroliisite  Mfg  Co.,  3  Civ.  Pro.  270,  29  Hun,  429, 

The  order  to  show  cause  is  process  for  the  purpose  of  bringing 
interested  persons  before  the  court,  and  there  must  be  a  strict 
compliance  with  the  statutory  provisions.  Where  the  only  require- 
ment of  the  order  was  that  persons  interested  "show  cause  why 
the  prayer  of  the  petition  should  not  be  granted,"  it  was  held  to 
be  neither  in  substance  or  effect  what  the  law  required.  That 
as  the  Code  required  every  person  interested  to  be  apprised  of 
the  fact  that  the  proceeding  was  to  dissolve  the  corporation  and 
the  order  failed  to  give  such  information,  the  proceeding  was 
void  for  lack  of  jurisdiction,  and  that  the  objection  might  be 
taken  by  any  party  to  the  proceeding  at  any  stage  thereof. 
Matter  of  Pyrolusite  Manganese  Co.,  29  Hun,  429. 

Where  an  order  did  not  direct  publication  and  did  not  specify 
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the  newspaper.s  in  which  pubHcation  was  to  be  made,  a.s  required, 
it  was  said,  that  while  it  was  a  defect,  it  was  not  one  which 
rendered  the  appointment  of  the  receiver  a  nuHity;  also,  that  the 
court  having  jurisdiction  of  the  proceedings  had  authority  to 
make  an  order  mine  pro  tunc  correcting  the  defect.  Matter 
of  the  Christian  Jenscfi  Co.,  128  N.  Y.  550,  40  St.  Rep.  621,  27 
Abb.  N.  C.  303,  afifirming  59  Super.  Ct.  552,  39  St.  Rep.  379, 
15  Supp.  144.  It  is  said,  in  Matter  of  Westchester  Iron  Co.,  15 
How.  7,  n.,  that  the  order  should  be  published  in  the  county 
where  the  principal  office  is  situated. 

The  requirement  of  §  8,  chapter  378,  of  Laws  1883,  that  a  copy 
of  all  motions  and  of  motion  papers,  and  a  copy  of  any  other  ap- 
plication to  the  court,  together  with  a  copy  of  the  order  or  judg- 
ment to  be  proposed  thereon,  shall,  in  every  action  for  the  di.s- 
solution  of  a  corporation,  be  served  on  the  attorney-general,  ap- 
plies to  proceedings  for  the  voluntary  dissolution  of  corpora- 
tions, and  the  purpose  of  the  statute  is  to  require  notice  to  be 
given  to  the  attorney-general  of  the  time  and  place  when  the 
petition  will  be  presented  to  the  court,  so  that  he  may  present 
and  be  heard  upon  an  initiatory  application,  as  well  as  all  the 
other  proceedings  to  be  had  in  the  matter,  and  unless  such 
notice  is  served  or  waived,  the  court  has  no  jurisdiction  to  enter- 
tain the  proceedings  and  the  order  is  void.  People  v.  Seneca  Lake 
Grape  &  Wine  Co.,  52  Hun,  174,  23  St.  Rep.  346,  17  Civ.  Pro. 
130.  It  seems  that  the  requirements  of  the  statute  with  refer- 
ence to  service  of  notice  upon  the  attorney-general  in  proceed- 
ings for  the  dissolution  of  a  corporation  may  be  satisfied  by  the 
acceptance  of  short  notice.  Matter  of  Peekaniose  Fishing  Club, 
151  N.  Y.  511,  dismissing  appeals,  5  App.  Div.  283,  284,  8  App. 
Div.  617.  The  appointment  of  a  temporary  receiver  who  shall 
have  all  the  powers  and  duties  of  a  permanent  receiver  in  case  the 
court  so  directs,  except  as  to  final  distribution,  is  provided  for 
by  §  2423,  while  §  2429  provides  for  the  appointment  by  final 
order  of  a  permanent  receiver,  but  does  not  define  or  fix  his 
duties.  The  temporary  receiver  has  the  powers  belonging  to 
temporary  receivers  under  §  1788  of  the  Code,  which  provides 
for  the  appointment  of  receivers  in  actions  to  procure  the  dis- 
solution of  corporations  and  to  enforce  the  individual  liability  of 
the  officers  or  members  of  corporations.  The  powers  and  duties 
x)f  receivers   are  considered   under  §  2429.     By  chap.  245  of  the 
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Laws  of  1880,  §  42,  of  title  4,  of  chapter  8,  part  3,  of  the  R.  S.,  is 
made  appHcable  to  a  permanent  receiver  appointed  under  §  1788. 
Sections  66  and  89  of  the  same  title  are  made  applicable  to  re- 
ceivers appointed  under  §  2429.  It  will  thus  be  noticed  that  the 
confusion  with  reference  to  the  rights,  powers,  and  duties  of  re- 
ceivers is  almost  inextricable,  in  that  a  portion  of  the  Revised 
Statutes  are  applicable  to  receivers  under  voluntary  dissolution, 
and  also  other  portions  of  the  Code.  The  matter  is  very  fully 
treated  of  and  the  provisions  of  the  Code  and  of  the  Revised 
Statutes  given  in  full  in  Fiero  on  Special  Actions,  under  receivers 
of  corporations,  at  pages  1091,  etc.,  and  it  is  not  therefore 
deemed  desirable  to  reprint  these  provisions,  as  reference  may 
be  made  to  the  Special  Actions.  By  reason  of  this  confusion,  much 
difficulty  arises  as  to  the  citation  of  authorities  with  reference  to 
the  rights,  powers,  and  duties  of  receivers,  as  it  is  exceedingly 
difificult  to  determine  to  what  extent  decisions  made  with  regard 
to  the  powers  of  receivers  appointed  under  other  statutes  are 
applicable  to  receivers  under  voluntary  dissolution.  It  may,  of 
course,  be  presumed  that  the  decisions  made  under  statutes  above 
referred  to,  are  applicable  to  this  class  of  cases,  but  each  case 
must  be  carefully  examined  in  order  to  determine  its  relation  to 
the  general  rule  relative  to  receivers.  A  number  of  the  author- 
ities on  the  subject  of  receivers  are  collated  in  the  Special  Actions, 
and  other  authorities  arc  to  be  found  under  the  subdivisions  fol- 
lowing, but  it  is  difficult,  if  not  impossible,  to  so  classify  these 
authorities  that  they  may  be  said  to  be  applicable  in  every  in- 
stance to  the  specific  provisions  of  the  Code  under  consideration. 
The  matter  must  be  submitted  to  the  careful  examination  of  the 
practitioner  in  each  individual  case  ;  and  the  author  can  only 
reiterate  that  the  present  confusion  of  the  law  with  regard  to 
receivers  is  a  disgrace  to  the  State  of  New  York,  affording  end- 
less annoyance  and  trouble  to  bench  and  bar,  and  a  source  of 
enormous  and  unnecessary  expenses  to  litigants.  The  appoint- 
ment of  receivers  of  corporations,  and  the  rules  regulating  their 
actions  under  the.  provisions  of  the  Code  in  actions  brought  for 
the  dissolution  of  corporations,  will  be  found  in  Fiero  on  Special 
Actions,  page  11 87;  actions  for  dissolution  of  corporation,  at 
page  1036. 

A  receiver  of  a  corporation  becomes  vested  with  the  title  to 
its  property  upon  his  appointment,  and  the  court  may  enjoin 
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creditors  in  actions  begun  against  the  property,  even  though  the 
actions  have  been  brought  in  a  court  of  admiralty,  flatter  of 
Schuyler  Steam  Tug  Boat  Co.,  64  Hun,  384,  43  St.  Rep.  163,  18 
Supp.  891,  affirmed,  136  N.  Y.  169.  The  commissions  of  a  tem- 
porary receiver  on  the  voluntary  dissolution  of  a  corporation  are 
governed  by  §  3320  of  the  Code  of  Civil  Procedure,  and  not  by  § 
'jd,  chapter  8,  part  3,  of  the  Revised  Statutes,  which  ai)plies  only 
to  permanent  receivers.  Such  commissions  are  not  to  be  com- 
puted only  upon  the  cash  which  actually  comes  into  the  hands 
of  such  temporary  receiver,  but  he  may  be  entitled  in  an  extreme 
case  to  2}^  per  cent,  of  the  value  of  the  property  coming  into 
his  hands  for  receiving  and  protecting  the  same  ;  said  sum  to  be 
determined  and  allowed  by  the  court.  It  seems  that  such  re- 
ceiver is  vested  with  the  title  of  the  corporate  property  so  far  as 
the  purposes  of  his  trust  require.  Matter  of  Smith  Co.,  31  App, 
Div.  39,  52  Supp.  877. 

In  a  proceeding  for  the  voluntary  dissolution  of  a  corporation, 
the  court  may,  at  the  time  of  appointing  the  temporary  receiver, 
grant  an  injunction  against  the  prosecution  of  suits  against  the 
corporation.  It  is  not  necessary  that  the  motion  for  such  injunc- 
tion should  be  made  after  the  appointment  of  the  receiver. 
Matter  of  Simons  Co.,  41  St.  Rep.  355,  16  Supp.  13,  distinguishing 
In  re  French  Mannfacturing  Co.,  12  Hun,  488,  decided  under  the 
Revised  Statutes.  The  court  has  no  power  in  a  proceeding  for 
the  voluntary  dissolution  of  a  corporation  to  restrain  creditors 
of  the  corporation  from  disposing  of  its  bonds  held  as  collateral 
to  loans  under  lawful  contracts  empowering  them  to  sell.  The 
proceeding  is  purely  statutory,  and  the  restraining  power  of  the 
court  is  such  as  given  by  the  Code.  The  equity  power  of  the 
court  does  not  extend  to  the  sequestration  of  the  property  of 
the  corporation  by  means  of  the  receiver.  Matter  of  Binghamton 
General  Electric  Co.,  143  N.  Y.  261,  62  St.  Rep.  154. 

Where  a  corporation  was  not  insolvent  at  the  time  of  the 
application,  no  injunction  against  creditors  should  have  been 
granted.  Matter  of  Hitchcock  Manfg.  Co.,  i  App.  Div.  164. 
Where  a  temporary  receiver  has  been  appointed  in  proceedings 
for  voluntary  dissolution,  the  court  cannot  restrain  a  suit  to  fore- 
close a  mortgage  given  by  the  corporation  to  a  trust  company  to 
secure  its  bonds.  Such  an  action  is  not  one  for  the  "  recovery  of 
a  sum  of  money  "  within  the  meaning  of  the  Code.     An  action 
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for  foreclosure  is  an  action  in  equity,  and  tlie  fact  that,  as  an  in- 
cident thereto,  the  court  has  jurisdiction,  when  such  relief  is 
asked,  to  award  a  judgment  for  the  deficiency,  does  not  alter 
the  character  of  the  action  or  bring  it  within  §  2423.  Matter  of 
Hamilton  Park  Co.^  i  App.  Div.  375,  72  St.  Rep.  581,  37  Supp.  310. 

Order  to  Show  Cause  Before  the  Court,  Appointing  a  Temporary- 
Receiver,  etc. 

At  a  Special  Term  of  the  Supreme  Court,  held  in  and  for  the  Sixth 
Judicial  District,  at  the  court-house  in  the  village  of  Delhi, 
Delaware  County,  N.  Y. ,  on  the  28th  day  of  January,  1896  : 

Present  : — Hon.  Garret  A.  Forbes,  Justice  Presiding. 


In  the  Matter  of  the  Application  of  the  Directors 
of  the  Norwich  Cabinet  Company  for  a  Volun- 
tary Dissolution. 


On  reading  and  filing  tlie  petition  of  Jeremiah  W.  Stokes,  Adolphus 
Newton,  and  Richard  J.  ICeppel,  a  majority  of  the  directors  of  the 
Norwich  Cabinet  Company  above  named,  verified  January  25,  1896, 
and  the  schedules  attached  to  said  petition  and  a  part  thereof,  from 
which  it  appears  that  the  Norwich  Cabinet  Company  is  a  domestic 
manufacturing  corporation  located  at  Norwich,  Chenango  County, 
N.  Y.,  and  that  the  said  petitioners  are  a  majority  of  the  directors  of 
said  corporation  and  have  the  management  of  its  concerns,  that  the 
stock  eff-^ct  and  other  property  of  said  corporation  are  not  sufficient 
to  afford  a  reasonable  security  to  those  who  may  deal  with  it,  and 
that  it  will  beneficial  to  the  interests  of  the  stockholders  of  said 
corporation,  that  the  same  be  dissolved,  and  which  petition  and 
schedule  contain  all  the  matters  specified  in  §  2421  of  the  Code  of 
Civil  Procedure. 

And  on  further  reading  and  filing  the  notice  of  this  application  of 
motion  and  of  the  order  proposed  to  be  obtained  herein  and  the  ad- 
mission of  the  attorney-general  of  the  State  of  New  York  of  due 
and  timely  service  of  said  notice,  and  of  all  the  papers  therein  men- 
tioned upon  him  ;  and  on  motion  of  Talbott  &  Collins,  attorneys 
for  said  petitioners,  it  is 

Ordered,  that  all  persons  interested  in  said  corporation  show  cause 
before  this  court,  at  a  Special  Term  thereof,  appointed  to  be  held  in 
and  for  the  sixth  judicial  district  at  the  court-house  in  Morrisville, 
Madison  County,  N.  Y.,  on  the  5t]i  day  of  May,  1896,  at  ten  o'clock  in 
the  forenoon,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  the 
said  corporation  should  not  be  dissolved. 

Ordered,  further,  that  a  copy  of  this  order  be  published  at  least 
once  in  each  week  for  three  weeks  immediately  preceding  the  said 
5th  day  of  May,  1896,  in  the  Albany  Evening  Journal,  the  newspaper 
printed  at  Albany,  N.  Y. ,  in  which  legal  notices  are  required  to  be 
published,  and  also  in  the   Morning  Sun,  a  newspaper  published  in 
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Norwich,  Chenango  County,  N.  Y. ,  the  county  in  which    tliis   order 
is  entered. 

And  It  also  appearing-  to  the  satisfaction  of  tins  court  that  the 
Norwich  Cabniet  Company  is  unable  to  pay  and  meet  its  obligations 
as  they  fall  due,  and  is  insolvent,  it  is  furtlier,  on  motion  of  Talbott 
&  Collins,  attorneys  for  said  petitioners. 

Ordered,  that  William  H.  Wells  of  Norwich,  N.  Y.,  be  and  he 
hereby  is  appointed  temporary  receiver  of  all  the  property,  real  and 
personal,  things  in  action,  effects,  and  assets,  belonging  to  or  held 
by  said  corporation,  or  in  its  possession,  with  the  usual  powers  and 
duties  that  are  defined  as  belonging  to  temporary  receivers  ap- 
pointed in  an  action  in  §  1788  of  the  Code  of  Civil  Procedure. 

Ordered,  further,  that  before  entering  upon  the  duties  of  his  trust, 
said  receiver  execute  and  file  with  the  clerk  of  Chenango  County,  a 
bond  with  two  sufficient  sureties  to  the  people  of  the  State  of  New 
York  in  the  penal  sum  of  $26,000  (twenty-six  thousand  dollars), 
conditioned  for  the  faithful  discharge  by  said  receiver  of  the  duties 
of  his  trust,  said  bond  to  be  approved  as  to  its  sufficiency  and  man- 
ner of  execution  by  a  justice  of  the  Supreme  Court  ;  and  upon  the 
filing  of  the  said  bond  thus  approved,  said  receiver  is  authorized  to 
take  possession  of  and  sequestrate  all  the  property,  real  and  per- 
sonal, things  in  action,  effects,  and  assets  belonging  to  or  held  by 
said  corporation  or  in  its  possession. 

Ordered,  further,  that  the  said  receiver  so  appointed,  upon  filing 
such  bond,  have  all  the  powers  and  authority,  and  is  subject  to 
all  the  duties  and  liabilities  of  a  permanent  receiver  as  provided  by 
the  laws  and  practice  of  this  State,  except  that  he  shall  not  make 
any  distribution  of  the  property  in  his  hands  among  the  creditors  and 
stockholders  of  saiil  corporation  before  the  final  order  in  these  pro- 
ceedings, unless  he  is  especially  directed  so  to  do  by  the  court. 

Ordered,  further,  that  such  further  application  may  be  made  to 
this  court,  under  the  provisions  of  this  order,  as  the  receiver  may  be 
advised  is  proper  or  necessary  for  his  instruction  or  direction  in  the 
management  and  contluct  of  his  trust. 

Ordered,  further,  that  all  money  of  said  corporation  which  may  come 
into  the  hands  of  said  receiver  be  immediately  deposited  by  him 
in  the  Chenango  National  Bank  of  Norwich,  N.  Y.,  to  his  credit  as 
such  receiver,  to  be  held  by  said  bank  subject  to  the  further  order 
of  this  court. 

It  is  further  ordered,  that  all  persons,  and  especially  creditors  of 
said  corporation,  be  and  each  and  every  one  of  them  is  hereby 
enjoined  and  restrained  from  bringing  any  action  against  said 
corporation  for  the  recovery  of  a  sum  of  money  and  from  taking 
any  further  proceedings  whatsoever  in  any  such  action  heretofore 
commenced. 

Granted.      Enter  in  Chenango  County 

GARRET  A.   FORBES, 

Justice  Supreme  Court. 
TALBOTT  &  COLLINS. 

Attorneys  for  Receiver,    Syracuse,  N".    K 
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Order  to  Show  Cause  Before  Referee,  Appointing  Receiver,  etc. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  court-house   in 

the  city  of  Syracuse,  on  the  nth  day  of  April,  1896: 
Present  : — Hon.  F.  H.  Hiscock,  Justice  Supreme  Court: 

In  the  Matter  of  the  Voluntary  Dissolution  of 
the  Alexandria  Bay  Electric  Light  and  Power    ► 
Company,  a  Corporation. 


On  reading  and  fihng  the  petition  of  William  T.  Bascom,  James 
M.  Ellis,  Joseph  Northup,  and  Charles  H.  Potter,  duly  verified  on  the 
7th  day  of  April,  1896,  whereby  it  appears  that  said  petitioners  cori- 
stitute  a  majority  of  the  directors  of  the  Alexandria  Bay  Electric  Light 
and  Power  Company  ;  that  said  company  is  a  corporation  created 
under  the  laws  of  the  State  of  New  York,  doing  business  at  Alexandria 
Bay,  Jefferson  County,  N.  Y. ;  that  said  company  is  insolvent  and 
its  property  is  not  sufficient  to  pay  all  just  debts  for  which  it  is  liable, 
or  to  afford  reasonable  security  to  those  who  deal  with  it  ;  that  said 
company  owns  a  quantity  of  real  and  personal  property  subject  to 
incumbrance,  and  is  indebted  to  divers  persons  in  large  amounts,  a 
great  part  of  which  is  past  due  ;  that  said  company  is  being  pressed 
for  payment  but  has  no  available  funds  with  which  to  pay  its  debts 
or  carry  on  its  business,  and  is  also  unable  to  procure  funds  there- 
for. That  actions  are  about  to  be  commenced  against  said  company 
by  its  creditors  for  the  collection  of  debts  against  said  company. 
That  the  interest  is  long  past  due  upon  the  obligations  of  the  com- 
pany, and  the  incumbrances  against  its  property,  and  the  said  com- 
pany has  no  money  to  pay  the  same,  and  is  unable  to  procure  funds 
for  that  purpose  ;  that  if  the  property  of  the  company  is  levied  upon 
and  sold  under  execution  said  property  will  be  exhausted  in  paying 
costs  and  expenses,  and  there  will  not  be  enough  to  satisfy  the 
claims  of  all  the  creditors  ;  and  that  it  will  be  beneficial  to  the  in- 
terests of  the  stockholders  and  creditors  that  said  corporation  should 
be  dissolved  and  its  property  placed  in  the  custody  of  the  court  ; 
and  the  said  petition  further  containing  schedules  showing  assets 
and  liabilities  of  said  corporation  and  the  other  matters  required  by 
statute  to  be  shown,  and  also  stating  reasons  why  an  injunction 
should  be  granted  restraining  creditors  from  suing  said  corporation, 
and  it  further  appearing  that  said  company  is  engaged  in  the  busi- 
ness of  furnishing  lights  by  means  of  electricity  to  various  people 
and  corporations  in  Alexandria  Bay,  and  that  there  is  no  other  com- 
pany or  person  engaged  in  that  business  ;  that  it  has  a  large  num- 
ber of  contracts  for  that  purpose,  which  it  is  now  engaged  in  ful- 
filling, which  are  valuable  and  the  only  income  the  company  has  is 
from  the  same  ;  that  the  plant  of  the  company  is  valuable  only  for 
the  purpose  of  supplying  lights  and  power  by  means  of  electricity, 
and  that  unless  the  receiver  is  permitted  to  continue  the  business  of 
the  company  the  property  and  plant  will  greatly  depreciate  in  value, 
and  the  stockholders  and  creditors  will  suffer  great  injury  ;  now  on 
motion   of  E.    C.  Emerson,  of  counsel  for  said  petitioners,    and  on 
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reading  and  filing  due  proof  of  service  of  notice   of  this  application 
upon  the  attorney-general  of  the  State  of  New  York  : 

It  is  ordered,  that  all  persons  or  corporations  interested  in  said 
Alexandria  Bay  Electric  Light  and  Power  Company  show  cause  be- 
fore George  S.  Hooker,  who  is  hereby  appointed  a  referee  for  that 
purpose,  at  his  office  in  the  city  of  Watertown,  N.  Y. ,  on  the  15th 
day  of  July.  1896,  at  10  o'clock  in  the  forenoon  of  that  day,  why 
said  corporation  should  not  be  dissolved  pursuant  to  the  rule  and 
practice  of  the  court. 

It  is  further  ordered,  that  a  copy  of  this  order  be  published  in  The 
Albany  Evening  Journal,  the  newspaper  printed  at  Albany  in  which 
legal  notices  are  required  to  be  published,  and  in  The  Watertown 
Daily  Times,  a  daily  newspaper  published  in  the  city  of  Watertown, 
N.  Y. ,  once  a  week  in  each  of  the  three  weeks  immediately  preced- 
ing the  said  15th  day  of  July,  1896. 

It  is  further  ordered,  that  all  creditors  of  said  corporation  be  and 
they  are  hereby  enjoined  and  restrained  from  commencing  any 
suit  against  said  corporation,  and  from  further  prosecuting  suits 
already  commenced. 

It  is  further  ordered,  that  Arthur  E.  Hume,  residing  in  the  village 
of  Alexandria  Bay,  Jefferson  County,  N.  Y.,  be  and  is  hereby  ap- 
pointed temporary  receiver  of  said  corporation  pursuant  to  §  2423  of 
the  Code  of  Civil  Procedure,  and  that  such  temporary  receiver  im- 
mediately take  possession  of  all  the  property  and  effects,  real  and 
personal,  of  every  name  and  nature,  of  said  corporation  and  hold 
and  administer  the  same  according  to  law  ;  that  before  the  said  re- 
ceiver takes  possession  of  such  property  or  enters  upon  the  perform- 
ance of  his  duties,  he  execute  and  file  with  the  clerk  of  Jefferson 
County  a  bond  to  the  people,  in  the  penalty  of  $5,000,  conditioned 
for  the  faithful  discharge  of  his  duties  as  such  receiver,  said  bond  to 
be  approved  by  a  justice  of  this  court. 

It  is  further  ordered  that  Jefferson  County  National  Bank  be  and 
the  same  is  hereby  designated  as  a  place  of  deposit  wherein  all  the 
funds  of  said  corporation  not  needed  for  immediate  disbursements 
shall  be  deposited. 

It  is  further  ordered,  that  such  temporary  receiver,  in  the  perform- 
ance of  the  duties  of  his  trust,  act  in  all  things  subject  to  the  order 
of  this  court. 

It  is  further  ordered,  that  said  temporary  receiver  have  permission, 
and  he  is  hereby  authorized  to  continue  and  carry  on  the  business 
of  said  company  in  the  generation  and  furnishing  of  electricity  for 
the  purpose  of  lights  and  power  until  the  further  order  of  the  court ; 
provided,  however,  that  no  indebtedness  shall  be  incurred  by  said 
temporary  receiver  for  that  purpose,  except  for  necessary  help  and 
fuel,   without  the  further  order  and  express  authority  of  this  court. 

Let  this  order  be  entered  and  the  papers  filed  in  Jefferson  County. 

F.   H.   HISCOCK, 

Justice  Sup.  Ct, 
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SUPREME  COURT. 


Order  to  Show  Cause. 

{Caption.^ 


In  the  Matter  of   the  Application    of    one    of 
the    two  trustees  of  "  The   Peekamose    Fish-  _ 
ing  Club,"  a  corporation  created  and  existing  ^151  N.  Y.  511. 
under  the  laws  of  the  State  of  New  York,  for 
its  dissolution. 

On  reading  and  filing-  the  petition  of  J.  Q.  A.  Ward,  one  of  the  two 
trustees  of  the  Peekamose  Fishing  Chib,  a  domestic  corporation, 
created  under  the  laws  of  this  State,  and  having  its  principal  office 
located  in  the  city  and  county  of  New  York,  and  the  schedules 
thereto  annexed,  duly  verified  by  the  petitioner  herein  on  the  i6th 
day  of  May,  1894,  and  on  motion  of  John  M.  Perry,  attorney  for 
the  petitioner,  it  is 

Ordered,  that  all  persons  interested  in  such  corporation  show 
cause  at  a  Special  Term  of  this  court  to  be  held  at  the  chambers 
thereof  at  the  county  court-house  in,  the  city  of  New  York,  on  the 
24th  day  of  August,  1894,  at  11  o'clock  in  the  forenoon  of  that  day, 
or  as  soon  thereafter  as  counsel  can  be  heard,  why  the  said  corpo- 
ration should  not  be  dissolved  ;  and  it  is  further 

Ordered,  that  a  copy  this  order  be  published  at  least  once  in  each 
of  the  three  weeks  immediately  preceding  the  said  24th  day  of  August, 
1894,  in  the  Daily  Law  Journal  and  New  York  Evening  Post,  news- 
papers published  at  the  city  of  New  York,  county  of  New  York, 
where  this  order  is  entered. 

Enter.  EDWARD  PATTERSON, 

Justice  Supreme  Court. 

Order  of  Reference. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York 
held  at  the  county  court-house  in  the  city  of  New  York  on  the 
30th  day  of  August,  1894: 

Present : — Hon.  Miles  Beach,    fii slice. 


In  the  Matter  of  the  Application  of  one   of  the 
two  trustees  of  the   Peekamose   Fishing  Club}- 151   N.  Y.  511. 
for  its  voluntary  dissolution. 


The  petitioner  having,  upon  his  duly  verified  petition  and  sched- 
ules, procured  on  the  21st  day  of  May,  1894,  an  order  directing  all 
parties  interested  in  the  Peekamose  Fishing  Club  to  show  cause  at  a 
Special  Term  of  this  court,  on  the  24th  day  of  August,  1894,  why 
said  corporation  should  not  be  dissolved,  and  said'motion  having- 
duly  come  on  to  be  heard, 

Now.  on  readini^r  said  order  to  show  cause,  and  the  petition  and 
schedules  upon  which  the  same  was  granted,  all  of  which  were  duly 
56 
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filed  herein  within  ten  days  from  the  time  of  granting  of  said  order  ; 
and  on  reading  the  admission  of  service  of  the  notice  of  tliis  motion 
upon  him  by  the  attorney-general,  and  the  affidavit  of  John  M. 
Perry  showing  the  due  service  by  mail  of  a  copy  of  said  order  to 
show  cause  upon  all  persons  named  in  said  schedule  as  creditors  or 
stockholders,  at  the  places  stated  therein  as  their  respective  resi- 
dences ;  and  the  admission  of  due  service  of  a  copy  of  said  order  on 
B.  C.  Chetwood,  Esq.,  attorney  for  A.  W.  Dimock,  and  the  affidavits 
of  David  S.  Ourn  and  Joseph  S.  Seymour,  showing  the  due  publica- 
tion of  said  order  in  the  New  York  Law  Journal  and  the  Evening 
Post,  at  least  once  a  week  in  each  of  the  three  weeks  immediately 
preceding  the  return  day  of  said  order  to  show  cause,  all  of  which 
have  been  duly  filed  herein,  and  after  hearing  John  M.  Perry  in 
behalf  of  the  petitioner  in  support  of  this  order,  and  on  reading  and 
filing  the  answer  of  A.  W.  Dimock,  and  after  hearing  George  H. 
Hart,  Esq.,  of  counsel  for  said  Dimock,  opposed. 

Ordered,  that  Augustus  C.  Brown,  Esq.,  counsellor-at-law  ,  be  and 
he  is  hereby  appointed  referee  herein  to  hear  the  allegations  and 
proofs  of  the  parties  and  determine  the  facts,  and  report  the  same 
in  writing  with  all  convenient  speed  to  this  court. 

MILES  BEACH, 

/    S.    C. 

Order  to  Show  Cause. 

{Cap/ton.) 
SUPREME  COURT. 


In  the  Matter  of  the  Application  of  the  Corpora- 
tion called  "  Importers  and  Grocers'  Exchange  >•  132  N.  Y. 
of   New  York,"  for  voluntary  dissolution.         j 


On  reading  and  filing  the  petition  of  (here  insert  names  of  peti- 
tioners) as  trustees  of  the  Importers  &  Grocers'  Exchange  of  New 
York,  and  the  schedule  thereto  annexed,  duly  verified  by  the  peti- 
tioners on  the  2d  and  4th  days  of  May,  1887,  and  on  motion  of 
Thomas  G.  Evans,  attorney  for  petitioners,  it  is 

Ordered,  that  all  persons  interested  in  said  corporation  show 
cause  before  this  court  at  a  Special  Term  thereof  to  be  held  at  the 
chambers  of  said  court  in  the  county  court-house  in  the  city  of  New 
York,  on  the  loth  day  of  August,  1887,  at  the  opening  of  the  court 
on  that  day  or  as  soon  thereafter  as  counsel  can  be  heard,  why  the 
said  corporation  should  not  be  dissolved,  and  why  such  petitioners 
should  not  have  such  other  and  further  relief  as  to  the  court  may 
seem  fit. 

It  is  further  ordered,  that  a  copy  of  the  order  be  pubUshed  as  pre- 
scribed herein  at  least  once  in  each  of  the  three  weeks  immediately 
preceding  the  time  fixed  herein  for  showing  cause  in  the  New  York 
Sun  and  in  the  New  York  Times,  two  newspapers  published  in  the 
city  and  county  of  New  York. 

RICHARD  L.  LAWRENCE, 
/.   6-.   C. 
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ARTICLE  IV. 
Hearing  and  Proceedings  Thereon.    §§  2426,  2427,  2428. 

§  2426.  Hearing. 

At  the  time  and  place  specified  in  the  order,  or  at  the  time  and  place  to  which  the 
hearing  is  adjourned,  the  court,  or  the  referee,  must  hear  the  allegations  and  proofs 
of  the  parties,  and  determine  the  facts.  If  a  referee  was  not  designated  in  the  order 
to  show  cause,  the  court  may,  in  its  discretion,  appoint  a  referee  when  or  after  the 
order  is  returnable.  The  decision  of  the  court,  or  the  report  of  the  referee,  must  be 
in  writing,  and  must  be  made  and  filed  with  all  convenient  speed.  It  must  contain  a 
statement  of  the  effects,  credits,  and  other  property,  and  of  the  debts  and  other  engage- 
ments, of  the  corporation,  and  of  all  other  matters,  pertaining  to  its  affairs. 

§  2427.    [Am'd,  1894.]    Id.;  original  papers  may  be  used. 

The  court  or  the  referee  is  entitled  to  use,  upon  the  hearing,  the  original  petition 
and  the  schedules  annexed  thereto  ;  and  the  clerk  must  transmit  them  accordingly, 
upon  the  written  order  of  the  judge,  or  of  the  referee.  In  that  case,  they  must  be  re- 
turned with  the  decision  or  report.  The  court  may,  at  any  stage  of  the  proceedings 
before  final  order,  on  the  application  of  the  petitioners,  or  a  majority  of  them,  or  on 
the  application  of  the  temporary  receiver,  grant  an  order  amending  the  schedules  an- 
nexed to  the  original  petition,  by  the  insertion  of  additional  items,  or  by  making  the 
statements  or  inventory  fuller  and  in  greater  detail  than  as  originally  filed,  with  the 
like  effect  as  though  said  petition  and  schedules  had  been  originally  presented  and  filed 
as  amended. 

L.  1894,  ch.  258. 

§  2428.  Application  for  final  order. 

Where  the  hearing  is  before  a  referee,  a  motion  for  a  final  order  must  be  made  to 
the  court,  upon  notice  to  each  person  who  has  made  himself  a  party  to  the  pro- 
ceedings, by  filing  with  the  clerk,  before  the  close  of  the  hearing,  a  notice  of  his  ap- 
pearance, in  person  or  by  attorney,  specifying  a  postoffice  within  the  State,  where 
such  a  notice  may  be  served.  The  notice  may  be  served  as  prescribed  in  this  act,  for 
the  service  of  a  paper  upon  an  attorney  in  an  action.  Where  the  hearing  was  before 
the  court,  a  motion  for  a  final  order  may  be  made  immediately,  or  at  such  a  time  and 
upon  such  a  notice,  as  the  court  prescribes. 

Answer. 

SUPREME  COURT— City  and  County  of  New  York. 


In  the  Matter  of  the  Application  of  one  of 
the  two  trustees  of  the  Peekamose  Fishing 
Club,  a  corporation  created  existing  under 
the  laws  of  the  State  of  New  York,  for  its  dis- 
solution. 


151  N.  Y.  511. 


Edward  N.  Whiten,  appearing  herein  by  J.  Alexander  Koones,  his 
attorney,  and  answering  the  petition  herein  entitled  incorrectly  as 
above,  states  : 

I.  Admits  that  the  Peekamose  Fishing  Club  is  a  corporation  created 
and  existing  by  and  under  the  laws  of  the  State  of  New  York,  and 
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more  particularly  under  chapter  267  of  the  Laws  of  1875,  known  as 
"  An  act  for  the  incorporation  of  societies  or  clubs  for  certain  lawful 
purposes,"  and  the  acts  supplemental  thereto  and  amendatory 
thereof  ;  that  the  principal  office  of  said  club  is,  as  the  terms  of  its 
articles  of  incorporation  provide,  located  at  the  city  of  New  York  ; 
that  said  club  was  organized  on  or  about  the  i6th  day  of  December, 
1879  ;  th^t  ^"^^^^  '^^"^^  '"'^^  "^  stock;  that  the  management  of  the  affairs 
of  the  club  was  and  is  vested  in  a  board  of  five  trustees. 

2.  Alleges  that  the  purposes  and  business  for  which  the  said  club 
was  organized,  as  stated  in  its  constitution,  was  "The  protection, 
increase  and  capture  of  brook  trout  and  the  promotion  of  social  in- 
tercourse and  rational  amusement  among  its  members  "  ;  that  the 
said  club  acquired  and  own  certain  lands  and  fishing  rights  in  certain 
streams  in  Ulster  County  in  the  State  of  New  York,  and  upon  said 
lands  has  erected  a  cabin  and  other  buildings  and  has  made  im- 
provements upon  said  lands. 

Denies  that  at  the  time  these  proceedings  were  commenced  the 
the  said  J.  Q.  A.  Ward  was  and  now  is  trustee  of  said  club. 

Admits  that  said  club  own  the  property  referred  to  in  subdivision 
5  of  the  schedule  annexed  to  said  petition,  but  denies  that  such 
property  is,  or  at  the  time  of  filing  of  said  petition  was,  all  the  prop- 
erty or  rights  owned  by  said  club. 

3.  Denies  each  and  every  allegation  in  said  petition  contained 
except  as  hereinbefore  admitted  or  denied. 

Wherefore,  the  respondent,  said  Edward  N.  Whiton,  demands 
that  these  proceedings  be  dismissed  with  costs  against  the  said 
petitioner.  J.  ALEXANDER  KOONES, 

A//oniey  for  Respondent,   E.    N.    Whiton. 

(J  dd  verification. ) 

In  the  report  of  the  referee  a  bare  statement  that  the  schedules 
annexed  to  the  petition  are  correct  is  not  a  compliance  with  this 
section.  Matter  of  Pyrolusite  Manganese  Co.,  29  Hun,  429.  On 
the  hearing  the  question  as  to  whether  the  proceedings  are  being 
taken  in  bad  faith  and  for  fraudulent  purposes  and  with  intent 
to  defraud  the  stockholders  can  be  determined,  and  the  dissolu- 
tion can  be  opposed  upon  those  grounds.  Jewett  v.  Swan,  19 
Week.  Dig.  144. 

Precedent  for  Referee's  Report. 

(Title,  proceeding  as  in  order.) 

To  the  Supreme  Court  0/  the  State  of  New  York  : 

I,  the  undersigned,  the  referee  to  whom  a  reference  was  made  by 
an  order  of  this  court,  made  at  a  Special  Term  thereof,  held,  etc.,  at, 
etc.,  on  the  20th  day  of  January,  1897,  requiring  all  persons  to  show 
cause  before  me  at,  etc.,  on,  etc.,  why  the  James  Cement  Company 
should  not  be  dissolved,  do  hereby  respectfully  report : 
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That  due  proof  having  been  made  by  affidavit  which  is  hereto  an- 
nexed of  the  publication  of  said  order  as  thereby  required,  I  pro- 
ceeded, at  the  time  and  place  last  aforesaid,  to  a  hearing  of  the  mat- 
ters so  referred,  being  attended  by  L.  B.  Van  Gasbeek,  Esq.,  the 
counsel  for  the  petitioner,  and  also  by  S.  B.  Sharpe,  attorney  for 
John  B.  Walker,  a  stockholder.  That  I  thereupon  heard  the  proofs 
and  allegations  of  the  said  parties,  and  took  the  testimony  in  re- 
lation to  the  matters  set  forth  in  said  petition,  and  also  in  regard 
to  such  other  matters  and  things  pertaining  to  the  affairs  of  said  cor- 
poration as  were  brought  before  me,  which  testimony,  duly  sub- 
scribed by  the  respective  witnesses,  and  certified  by  me,  is  hereto 
annexed. 

I  further  report  that  the  schedule  "A,"  annexed  to  said  petition, 
is  just  and  true,  with  the  exception  of  several  items  of  personal  prop- 
erty contained  in  the  additional  schedule  hereto  annexed,  marked 
"F, ''  which  I  find  belongs  to  said  corporation,  and  are  to  be  added 
to  said  schedule,  and  with  the  exception  of  several  debts  of  the  said 
corporation,  proved  before  me  and  not  entered  on  said  schedule,  and 
which  are  contained  in  the  additional  schedule  hereto  annexed, 
marked  "G,"  which  shows  the  name  of  each  of  said  creditors,  the 
sum  due  him,  his  place  of  residence,  the  nature  of  the  debt,  and  the 
true  cause  and  consideration  of  the  indebtedness,  and  I  find  and  de- 
termine the  facts  relating  to  said  corporation  accordingly. 

And  I  further  report  that  the  following  is  a  statement  of  the  effects, 
credits,  and  other  property,  and  of  the  debts  and  engagements  of  the 
said  corporation,  and  of  all  other  matters  pertaining  to  its  affairs, 
viz.  :   (state  them.) 

I  return  herewith  the  said  original  petition  and  the  schedules  an- 
nexed thereto,  which  have  been  transmitted  to  me  for  use  upon  such 
hearing  by  the  clerk  of  Ulster  County,  upon  my  written  order,  and 
are  annexed  to  this,  my  report,  and  made  a  part  thereof. 

All  of  which  is  respectfully  submitted. 

Dated  March  10,  1897.  W.   S.    FREDENBURGH, 

Referee. 

Where,  in  a  proceeding  for  the  voluntary  dissolution  of  a 
corporation  which  has  an  equal  number  of  trustees  equally 
divided  respecting  its  management,  the  petitioner  neglects  or 
refuses,  after  the  referee  has  been  appointed,  to  apply  for  a  final 
order  as  contemplated  by  §  2428,  it  is  competent  for  the  court, 
on  special  application  of  any  person  interested,  to  direct  the 
petitioner  to  move,  so  that  the  interests  of  all  may  be  protected. 
If  all  the  parties  to  such  a  proceeding  appear  before  the  court 
for  the  purpose  of  procuring  a  final  order,  the  court  is  authorized 
to  dispose  of  the  matter,  although  no  formal  notice  has  been 
given  to  the  petitioner.  When  the  petitioner  has  filed  the 
referee's  report,  but  does  not  apply  for  the  final  order,  and  all 
the  parties  appear  before  the  court  on  an  order  obtained  by  one 
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of  them  requiring  the  petitioners  and  the  other  parties  to  sliow 
cause  why  the  final  hearing  should  not  be  had,  and  the  proceed- 
ing dismissed  and  a  dissolution  denied,  the  court  acquires  juris- 
diction on  notice  to  the  attorney-general  to  make  a  final  order 
dissolving  the  corporation,  on  the  default,  on  an  adjourned  day, 
of  the  party  who  moved  for  a  denial  of  dissolution,  where  the 
circumstances  show  that  the  motion  was  in  effect  and  in  contem- 
plation of  the  parties  an  application  for  a  final  hearing  of  the 
proceeding  upon  the  merits.  Matter  of  Peekamose  Fishing  Club, 
151  N.  Y.  511,  motion  for  re-argument  denied,  152  N.  Y.  629. 

On  a  motion  to  vacate  the  order  appointing  temporary  receiv- 
ers, it  is  not  permissible  to  show  by  the  affidavits  of  directors 
that  the  value  of  the  assets  shown  by  the  schedule  were  erro- 
neous, and  at  the  time  when  the  application  was  made,  four 
months  after  the  proceeding  was  commenced,  that  the  corpora- 
tion was  insolvent.  The  amendments  to  such  a  schedule  per- 
mitted by  §  2427  contemplated  an  increase  of  the  schedule,  not 
a  decrease.     Matter  of  HitcJieock  Manfg.  Co.,  i  App.  Div.  164. 

Parties  to  a  proceeding  for  dissolution  after  becoming  such  are 
entitled  to  notice  of  any  application  made  therein.  Matter  of 
Wendler  Machine  Company,  2  App.  Div.  16,  72  St.  Rep.  499,  37 
Supp.  444. 

ARTICLE  V. 
Final  Order.    §  2429. 

Sub.  I.  When  final  order  granted.    §  2429. 
2.  Receiver;  his  powers  and  duties. 

Sub.  I.   When  Final  Order  Granted.     §  2429. 

§  2429.    [Am'd,  1895.]    Final  order. 

Upon  an  application  for  a  final  order,  if  it  appear  to  the  court,  in  a  case  specified  in 
§  2419  of  this  act,  that  the  corporation  is  insolvent,  or,  in  a  case  specified  either  in 
that  section,  or  in  §  2420  of  this  act,  that,  for  any  reason,  a  dissolution  of  the  cor- 
poration will  be  beneficial  to  the  interests  of  the  stockholders,  not  injurious  to  the 
public  interests,  the  court  must  make  a  final  order,  dissolving  the  corporation,  and 
appomting  one  or  more  receivers  of  its  property.  Upon  the  entry  of  the  order,  the 
corporation  is  dissolved.  The  court  may,  in  its  discretion,  appoint  a  director,  trustee, 
or  other  officer,  or  a  stockholder  of  the  corporation,  a  receiver  of  its  property.  In  a 
proceeding  for  the  voluntary  dissolution  of  a  corporation  the  court  may,  in  the  fur- 
therance of  justice,  upon  notice  to  the  attorney-general,  and  the  attorney-general  not 
objecting,  and  upon  such  further  notice  to  creditors  or  others  interested  as  the  court 
shall  direct,  which  notice  may  be  made  by  mail  upon  all  persons  and  corporations  not 
residing  or  existing  within  the  State,  relieve  a  receiver  from  any  omission,  defect,  or 
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default,  in  any  proceeding  or  act  required  by  law  to  be  taken  or  done,  or  in  the  giving 
of  any  notice  required  by  law  to  be  given,  and  the  court  may,  upon  like  notice,  confirm 
any  act  of  a  receiver,  and  any  decision,  report,  order,  or  judgment  made  in  such 
proceeding. 

The  act  of  1870,  providing  that  a  receiver  of  a  corporation 
other  than  a  manufacturing  corporation  could  only  be  appointed 
in  a  civil  action,  manifestly  referred  to  a  corporation  in  existence, 
and  not  to  one  which  is  dissolved,  and  in  such  case  a  receiver 
may  be  appointed  on  the  application  of  either  the  trustees  or  a 
creditor.  Matter  of  Pontius,  26  Hun,  232.  As  to  when  action 
can  be  maintained  to  dissolve  corporation  on  account  of  violent 
dissensions  and  irreconcilable  differences  among  the  members, 
see  Fischer  v.  Raab,  57  How.  87.  On  the  dissolution  of  a  corpo- 
ration the  trustees  must  convert  the  assets  into  money.  They 
cannot  invest  them  in  stock  of  another  corporation  without  the 
consent  of  all  the  stockholders.  Frothingham  v.  Barney,  6  Hun, 
366.  Where  a  corporation  is  dissolved  because  the  trustees  can- 
not agree  the  court  may,  after  the  payment  of  the  liabilities  and 
expenses  of  the  receivership,  order  a  sale  and  distribution  of  the 
remaining  assets.  Ex  parte  Woven  Tape  Skirt  Co.,  8  Hun,  508. 
The  title  of  the  receiver  does  not  vest  till  his  bond  is  filed,  and 
a  creditor  may  obtain  a  lien  by  judgment  or  attachment  between 
the  appointment  and  filing  of  the  bond.  Chamberlain  v.  Roches- 
ter, etc.,  Co.,  7  Hun,  557;  see  Matter  of  Eagle  Iron  Works,  8 
Paige,  385  ;  Matter  of  Berry,  26  Barb.  55.  Mr.  Bliss  in  his 
Annotated  Code  calls  attention  to  the  fact  that  §§  66  to  89 
(2  R.  S.  468),  relating  to  receivership,  are  excepted  from  the 
Repealing  Act  of  1880,  chapter  245,  and  made  applicable  to  this 
section,  and  quotes  the  section  and  cites  a  number  of  authorities 
where  action  has  been  brought  by  stockholders  or  in  the  name 
of  the  people,  bearing  on  these  sections.  On  the  voluntary  dis- 
solution of  a  corporation  its  officers  are  not  prohibited  from 
being  appointed  receivers.  Matter  of  Eagle  Iron  Works,  8  Paige, 
385. 
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Precedent  for  Order  Dissolving  Corporation. 

At  a  Special  Term  of  the  Supreme  Court,  held  in  and  for  the  State  of 
New  York,  at  the  court-house  in  the  city  of  Kingston,  on  the 
20th  day  of  June,  1897: 

Present  : — Hon.  Alton  B.  Parker,  Justice. 

SUPREME  COURT. 


In  the  Matter  of  the  Voluntary  Dissolution  of 
The  James  Cement  Company. 


Upon  reading  and  filing  the  report  of  W.  S.  Freden])urgh,  Esq., 
referee,  duly  appointed  herein  by  an  order  of  this  court,  made  at  a 
Special  Term  thereof,  held  at  the  court-house  in  the  city  of  Albany, 
dated,  etc.,  with  notice  of  motion  for  a  final  order  thereupon,  and 
upon  all  the  papers  and  proceedings  herein,  with  proof  of  due  serv- 
ice as  required  by  law  and  as  therein  required,  of  the  order  lo  show 
cause,  made  herein,  on  the  20th  day  of  June,  1897,  and  of  due  serv- 
ice of  said  notice  upon  each  person  who  has  made  himself  a  party 
to  these  proceedings  by  filing  with  the  clerk  before  the  close  of  the 
hearing  before  the  referee,  a  notice  of  his  appearance  as  required  by 
law,  and  upon  the  attorney-general,  and  it  appearing  to  the  court 
that  the  said  James  Cement  Company  is  insolvent,  that  it  will  be 
beneficial  to  the  interests  of  the  stockholders  and  not  injurious  to 
the  public  interests  for  the  following  reasons,  viz. :  (state  them). 

It  is  hereby  ordered  that  the  said  James  Cement  Company  be, 
and  the  same  is,  hereby  dissolved,  and  that  Amasa  Humphrey, 
banker,  of  the  city  of  Kingston,  Ulster  County,  be,  and  he  is  hereby, 
appointed  receiver  of  the  property  thereof,  upon  executing,  acknowl- 
edging, and  filing  with  the  clerk  of  this  court  a  bond,  in  the  form 
required  by  law,  to  the  people  of  this  State,  in  the  penalty  of  $20,- 
000,  with  two  sufficient  sureties,  to  be  approved  by  a  justice  of  this 
court,  conditioned  for  the  faithful  discharge  of  his  duties  as  such 
receiver. 

And  it  is  further  ordered,  that  said  receiver  be  empowered  to  take 
immediate  charge  of,  and  sell  at  his  discretion,  at  public  or  private 
sale,  the  said  property  and  assets  of  said  company,  and  to  collect 
the  debts  due  to  said  company. 

And  it  is  further  ordered,  that  both  the  plaintiff  and  defendant  be, 
and  they  hereby  are,  enjoined  from  in  any  way  using,  controlling, 
interfering  with,  or  incumbering  said  company  property,  and  from 
collecting  any  debts  due  said  company,  or  paying  out  any  moneys 
belonging  to  said  company,  until  the  further  order  of  this  court. 

Enter  in  Ulster  County.  A.  B.  PARKER, 

Justice. 


VOLUNTARY   DISSOLUTION   OF   A   CORPORATION.  889 

Art.  5.     Final  Order. 

Order  Dissolving  Corporation. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  court-house  in 

the  city  of  New  York,  on  the  25th  day  of  October,  1895  : 
Present  : — Hon.  Miles  Beach,  Jusiice. 


In  the  Matter  of  the  AppHcation  of  one  of  the 
two  Trustees  of  the  Peekamose  Fishing  Club 
for  its  voluntary  dissolution. 


151  N.  Y.  511. 


The  petitioner,  John  Q.  A.  Ward,  having,  upon  his  duly  verified 
petition  and  schedules,  procured  on  the  21st  day  of  May,  1894,  an 
order  from  this  court  dated  that  day,  directing  all  parties  interested 
in  the  Peekamose  Fishing  Club  to  show  cause  at  a  Special  Term  of 
this  court  on  the  24th  day  of  August,  1894,  why  said  corporation 
should  not  be  dissolved  ;  and  said  motion  having  come  on  to  be 
heard,  and  an  order  having  thereupon  been  made  dated  the  30th  day 
of  August,  1894,  appointing  Augustus  C.  Brown  referee  herein,  to 
hear  the  allegations  and  proofs  of  all  parties  and  determine  the  facts 
and  report  the  same  in  writing  with  all  convenient  speed  to  this 
court ;  and  Anthony  W.  Dimock,  having  appeared  herein  by  B.  C. 
Chetwood,  his  attorney,  and  having  interposed  an  answer  to  said 
petition,  and  subsequently  Edward  N.  Whiton  and  Louis  E.  Howard 
having  been  made  parties  to  this  proceeding  by  an  order  of  this 
court  dated  the  7th  day  of  February,  1895,  and  said  Edward  N. 
Whiton  having  appeared  by  J.  Alexander  Koones,  his  attorney,  and 
having  interposed  an  answer  to  the  petition  herein,  and  the  said  Louis 
E,  Howard  having  appeared  herein  by  B.  C.  Chetwood,  his  attorney, 
and  the  matters  so  referred  to  said  Augustus  C.  Brown,  Esq.,  as 
referee,  having  been  duly  heard  before  him,  and  the  said  referee 
having  duly  made  and  filed  his  report  in  writing  dated  the  30th  day 
of  July,  1895,  ^"d  filed  in  the  office  of  the  clerk  of  the  city  and  county 
of  New  York  on  the  24th  day  of  August,  1895,  and  copies  of  said 
report  and   notice  of  filing  thereof  having  been  duly  served  upon 

Hon.    T.    E.     Hancock,    attorney-general,    and    on     and 

(insert  names  of  other  attorneys  appearing),  and  the  said 

Dimock  and  Whiton  having  filed  exceptions  to  the  said  referee's 
report ; 

Now,  therefor,  upon  the  petition  herein  and  the  schedules  thereto 
annexed,  the  order  dated  the  21st  day  of  May,    1894,  and  proof  of 

due  service  and  of  publication  thereof,  and   upon •  (insert 

other  moving  papers),  and  upon  the  report  of  Augustus  C.  Brown, 
Esq.,  referee,  and  proof  of  service  of  a  copy  of  said  report,  with  no- 
tice of  filing,  upon  the  attorney-general  of  the  State  of  New  York, 
and  upon  the  attorneys  for  the  various  respondents  herein,  and 
upon  the  exceptions  to  said  report  filed  by  said  respondents,  and 
upon  the  order  to  show  cause  dated  August  30th,  1895,  made  by 
Mr.  Justice  Beekman,  and  a  copy  of  this  order,  as  proposed,  with 
notice  of  settlement  thereon,  having  been  duly  served  upon  the  attor- 
ney-general, and  on  motion  of  McClure,  Turner  &  Rolston,  attor- 
neys for  the  petitioner,  it  is 


^90  VOLUNTARY    DISSOLUTION    OF   A    CORPORATION. 

Art.  5.     Final  Order. 

Ordered,  that  the  exceptions  to  the  report  of  Augustus  C.  Brown, 
Esq.,  referee,  tiled  herein  by  Dimock  and  Whiton,  be  and  the  same 
hereby  are  overruled,  and  that  the  said  report  be  and  the  same  is 
hereby  confirmed. 

And  it  appearing  to  the  court  that  the  allegations  in  the  petition 
herein  are  true,  and  that  said  corporation  has  but  two  trustees,  and 
that  they  are  equally  divided  respecting  the  management  of  its 
affairs  ;  and  it  further  appearing  to  the  court  that  the  dissolution  of 
the  Peekamose  Fishing  Club  will  be  beneficial  to  the  interests  of  said 
corporation  and  not  injurious  to  the  public  interest,  it  is 

Ordered,  tkat  said  corporation,  the  Peekamose  Fishing  Club,  be 
and  the  same  hereby  is  dissolved.     And  it  is  further 

Ordered,  that  William  H.  Ricketts,  Esq.,  be  and  he  hereby  is 
appointed  receiver  of  all  the  property  of  said  corporation  with  all  the 
powers  of  such  receivers.      It  is  further 

Ordered,  that  said  receiver  before  entering  upon  his  duties  shall 
make  and  file  with  the  clerk  of  the  city  and  county  of  New  York  a 
bond  to  the  People  of  the  State  of  New  York,  in  the  penalty  of  four 
thousand  dollars  ($4,000),  conditioned  for  the  faithful  discharge  of 
his  duties  as  such  receiver,  and  for  the  due  accounting  for  all  the 
moneys  received  by  him.     And  it  is  further 

Ordered,  that  the  State  Trust  Company  be  and  the  same  is  hereby 
designated  as  the  place  of  deposit  wherein  all  the  funds  of  the  said 
corporation  not  needed  for  immediate  disbursement  shall  be  de- 
posited.    It  is  further 

Ordered,  that  said  receiver  shall  give  notice  of  his  appointment, 
which  notice  shall  contain  the  matters  required  by  law  in  notice  of 
trustees  of  insolvent  debtors,  and  in  addition  thereto  shall  require 
all  persons  holding  any  open  or  subsisting  contract  of  such  corpora- 
tion to  present  the  same  in  writing  and  in  detail  to  such  receiver  at 
a  time  and  place  in  such  notice  specified  ;  and  that  said  notice  be 
published  for  three  weeks  in  the  New  York  Law  Journal,  being  a 
newspaper  printed  in  the  county  of  New  York,  where  the  principal 
place  for  the  conduct  of  the  business  of  such  corporation  was  situated, 
and  in  the  New  York  Times,  newspapers  published  in  the  said 
county  of  New  York,  which  is  hereby  designated  in  place  of  the 
State  paper.     It  is  further 

Ordered,  that  the  petitioner  recover  his  costs  and  disbursements 
herein,  to  be  taxed  by  the  clerk,  and  that  the  amount  thereof  be  paid 
by  the  said  receiver  out  of  the  moneys  that  may  come  into  his  hands. 

MILES  BEACH, 
Justice  Supreme  Court. 

A  corporation  organized  under  chapter  228,  Laws  1877,  pro- 
viding for  the  organization  of  exchanges  or  boards  of  trade,  may 
be  dissolved  by  the  court  upon  petition  and  consent  of  a  large 
majority  of  its  trustees  and  members,  when  it  appears  that  it  is 
doing  no  business,  because  of  the  diverse  interests  of  its  mem- 
bers, although  the  corporation  is  solvent,  and  the  minority  of  the 


VOLUNTARY   DISSOLUTION    OF   A   CORPORATION.  891 

Art.  5.     Final  Order. 

trustees  and  members  oppose  the  dissolution.  When  it  appears 
that  the  interests  of  the  stockholders  of  such  a  corporation  are  so 
discordant  as  to  prevent  efficient  management,  and  that  the 
large  majority  of  its  trustees  and  members  wish  to  wind  up  its 
affairs  by  dissolution,  the  fact  is  established  that  the  dissolution 
will  be  for  the  interests  of  the  stockholders.  Matter  of  Applica- 
tion of  Trustees  of  the  Importers  and  Grocers  Exchange  for  a 
Voluntary  Dissolution,  132  N.  Y.  212,  43  St.  Rep.  625,  affirming 
15  Daly  419,  28  St.  Rep.  446,  8  Supp.  322,  which  reversed,  18  St. 
Kep.  175,  2  Supp.  257. 

Directors  of  a  corporation  have  the  legal  power  to  commence 
proceedings  for  a  voluntary  dissolution,  and  it  is  their  duty  to 
do  so,  if  for  any  reason  they  deem  it  beneficial  to  the  interests  of 
the  stockholders  that  the  corporation  should  be  dissolved.  It  is 
not  necessary  that  the  corporation  should  be  insolvent  in  order 
to  justify  the  proceedings  for  dissolution  and  the  final  dissolution 
of  the  corporation.  So  held  where  a  corporation  had  concededly 
been  losing  their  money  every  year  for  the  last  ten  years,  and  the 
dividends  had,  during  that  whole  time,  been  paid,  not  from  the 
net  earnings  of  the  company,  but  from  the  surplus  on  hand. 
fameson  v.  Hartford  Insurance  Fire  Co.,  14  App.  Div.  380,  44 
Supp.  15,  78  St.  Rep.  15. 

The  words,  "  beneficial  to  the  interests  of  the  stockholders,"  in 
§  2429,  were  not  intended  to  make  it  mandatory  upon  the  court 
to  decree  a  dissolution  in  cases  where  it  would  be  beneficial  to  a 
majority  of  the  stockholders,  when  the  best  interests  of  the  mi- 
nority demand  a  continuance  of  the  corporation 's  existence.  The 
intention  is  to  confide  a  discretionary  power  to  the  court  to  order 
a  dissolution  if,  in  its  opinion,  and  viewing  all  the  circumstances  of 
the  case,  the  best  interests  of  the  stockholders  will  be  subserved 
thereby.  In  the  exercise  of  such  discretion,  the  court  is  bound 
to  consider  the  interests  of  the  minority  as  well  as  the  majority. 
Matter  of  Importers  and  Grocers  Exchange,  18  St.  Rep.  175,  re- 
versed, 28  St.  Rep.  446,  15  Daly  419,  affirmed,  43  St.  Rep.  625, 
132  N.  Y.  212. 

Where  the  report  of  the  referee  on  a  petition  for  dissolution 
enumerates  more  books  of  the  corporation  than  are  contained 
in  the  schedule  annexed  to  the  petition,  the  discrepancy  is  not  a 
ground  for  refusing  final  order,  the  trustees  having  made  the 
schedule  in  good  faith.     Matter  of  Santa  Eiilalia  Silver  Mining 
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Co.,  2  Supp.  221,  affirmed,  21  St.  Rep.  89.  Where  a  corporation 
has  gone  into  Hquidation,  the  rights  and  debts  of  the  parties 
would  be  fi.xed  and  tiie  assets  of  the  corporation  would  be  best 
protected  by  enjoining  all  suits  and  expenses,  except  as  might  be 
necessary  in  adjusting  the  respective  debts  in  liquidation.  The 
effect  of  a  voluntary  dissolution  of  a  corporation  is  to  place  all 
its  property  and  all  its  assets  in  the  custody  of  the  law  to  be  col- 
lected and  applied  by  a  person  appointed  by  the  court.  ITa/s/i 
V.  Stager  Bros.,  i  St.  Rep.   189. 

The  omission  of  a  receiver  of  an  insolvent  corporation  ap- 
pointed in  proceedings  for  voluntary  dissolution  to  serve  upon 
the  attorney-general  notice  of  an  application  for  an  order  to  sell 
its  property,  is  cured  by  a  subsequent  order  of  the  court  made 
upon  due  notice  to  the  attorney-general  confirming  such  sale  and 
directing  the  re-entry  of  an  order  therein  niuic  pro  tunc.  The 
case  comes  under  §  2429  of  the  Code  of  Civil  Procedure.  Upon 
the  confirmation  by  the  court  the  title  of  the  purchaser  at  the 
sale  becomes  effective.  It  is  immaterial  if  stockholders  of  the 
corporation  received  no  notice  of  the  application  for  the  order 
of  confirmation.     JoJinson  v.  Rayncr,  25  App.   Div.   598. 

Upon  the  dissolution  of  a  corporation  actions  for  personal  in- 
juries pending  against  it  on  trial  abate  and  cannot  be  reviewed  or 
continued  against  the  receiver.  The  rule  in  such  actions  is  the 
same  as  where  the  defendant  is  a  natural  person,  and  the  cause  of 
actions  dies  with  the  death  of  the  tortfeasor.  As  the  law  now 
stands  the  dissolution  of  a  corporation  apparently  defeats  causes 
of  action  against  it  by  any  person,  however  meritorious.  Matter 
of  Neiv  York  Oxygen  Co.,  67  St.  Rep.  549,  33  Supp.  726,  24  Civ.  Pro, 
398,  citing  Grafton  v.  Union  Ferry  Company,  46  St.  Rep.  549; 
SturgesM.  Vanderbi/t,  JT,  N.  Y.  384;  McCulloch  \'.  Norxvood,  58 
N.  Y.  562.  It  is  held,  in  People  v.  American  Steam  Boiler 
Tnsjirance  Company,  14  Misc.  162,  that  notice  to  the  attorney- 
general  of  an  application  for  an  order  of  reference  of  a  disputed 
claim  against  the  corporation  made  upon  a  stipulation  between 
the  claimant  and  the  receiver  is  not  essential  to  the  validity  of 
the  order  and  the  proceeding  before  the  referee. 

Sub.   2.  Receiver;    His  Powers  and  Duties. 
Under  Article  III.,  relating  to  the  appointment  of  temporary  re- 
ceivers, attention  has  been  called  to  the  difficulty  in  defining  the 
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powers  and  duties  of  receivers.  An  attempt  is  made  here  to 
cite  some  of  the  leading  authorities,  a  fuller  citation  will  be 
found  in  Fiero  on  Special  Actions  under  "  Actions  to  Dissolve 
Corporations,"  p.  1087,  etc.  See,  also,  p.  1161,  for  precedents 
on  application  to  the  court  by  receivers  which  are  in  most 
instances  applicable  to  receiverships  under  this  proceeding. 

Act  to  facilitate  the  collection  of  assets  by  receivers  of  corpo- 
ration. Laws  1898,  chapter  534.  Act  authorizing  receivers  of 
corporations  appointed  in  actions  or  special  proceedings  to  sell 
the  property  at  private  sale  and  ratifying  such  sales  heretofore 
made.     Laws  1898,  chapter  522. 

Labor  Law,  §  8,  ch.  415,  Laws  1897,  provides  for  preferences 
in  payment  of  wages  of  employes.  Chapter  282,  Laws  1896, 
regulates  place  where  application  for  appointment  of  receivers 
must  be  made.  Chapter  558,  Laws  1896,  prohibits  appointment 
of  certain  officers  in  New  York  and  Kings  as  receivers. 

By  the  proper  presentation  to  a  State  court,  after  due  notice 
of  the  application,  of  a  petition  praying  for  the  dissolution  of  a 
corporation  and  upon  the  appointment  of  a  receiver,  the  court 
acquires  jurisdiction  of  the  subject-matter,  and  although  the  re- 
ceiver has  not  actually  taken  the  property  of  the  corporation 
into  his  manual  possession,  the  jurisdiction  of  the  court  over  it 
is  exclusive.  The  appointment  of  the  receiver  is  completed  by 
the  filing  and  entering  of  the  order  appointing  him,  although  he 
may  be  directed  to  execute  and  file  a  proper  bond  before  he  pro- 
ceeds to  discharge  his  duties;  when  that  is  done  he  can  take 
actual  manual  possession  of  the  property  and  his  title  relates 
back  to  the  date  of  appointment.  No  other  court,  therefore, 
either  Federal  or  State,  can  obtain  jurisdiction  over  the  property 
after  the  filing  and  entry  of  the  order,  even  under  process  upon 
which  possession  was  taken  prior  to  the  filing  of  the  bond. 
Matter  of  Schuyler,  S.  T.  B.  Co.,  136  N.  Y.  169. 

The  receiver  of  an  insolvent  insurance  company  who  continues 
to  occupy  the  premises  is  liable  for  the  accruing  rent.  People  v. 
Universal  Life  Insurance  Co.,  30  Hun,  142.  One  who  is  em- 
ployed by  a  receiver  in  matters  pertaining  to  the  execution  of 
the  trust,  must  look  to  him  in  his  individual  capacity  for  his  com- 
pensation, the  receiver's  contract  does  not  bind  the  estate. 
Ryan  v.  Rand.  20  Abb.  N.  C.  313,  9  St.  Rep.  523.  The  receiver^ 
who,  without   an  order  of  the  court,   runs  a  hotel,  was  held   in- 
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dividually  liable  for  supplies  furnished  the  hotel.  Sayles  v.  Jor- 
dan, 2  N.  Y.  Supp.  827,  19  St.  Rep.  349,  affirmed  without  opinion, 
121  N.  Y.  685.  A  receiver  of  a  railroad  who  operates  and  con- 
trols it,  is  liable  for  injuries  of  his  employes  to  the  same  extent 
as  the  company  would  have  been.  He  cannot  absolve  himself 
from  liability  for  not  keeping  the  tracks  in  good  condition  by 
showing  the  lack  of  funds.  Graham  v.  Chapman,  33  St.  Rep. 
349,  II  Supp.  319.  The  nature  and  extent  of  the  liability  of  a 
receiver  on  turning  over  assets  to  his  successor  under  the  order 
of  the  court  is  discussed  in  Clapp  v.  Clapp,  27  St.  Rep.  180,  7 
Supp.  495,  affirmed  without  opinion,  125  N.Y.  693.  The  court  may 
appoint  a  receiver  to  carry  on  a  business  in  a  proper  case.  Jack- 
son V.  Deforest,  14  How.  Pr.  81  ;  Smith  v.  N.  Y.  Consolidated 
Stage  Co.,  28  How.  Pr.  377,  18  Abb.  Pr.  419;  Hcatherton  v.  Hast- 
ings, 5  Hun,  459.  If  receivers  of  an  insolvent  corporation,  ap- 
pointed on  its  voluntary  dissolution,  fail  to  serve  the  attorney- 
general  with  notice  of  the  application  for  an  order  for  the  sale 
of  the  corporate  property,  such  omission  is  cured  by  a  subsequent 
order  of  the  court  made  upon  notice  to  the  attorney-general, 
confirming  such  sale,  and  directing  a  re-eiitry,  nunc  pro  tunc,  of 
the  order  authorizing  the  sale,  and  upon  such  confirmation,  the 
title  of  the  purchaser  becomes  complete,  and  it  is  immaterial 
whether  the  stockholders  of  the  corporation  have  notice  of  the 
application  for  the  order  of  confirmation.  JoJinson  v.  Raytier, 
25  App.  Div.  599,49  Supp.  959,  83  St.  Rep.  959,  27  Civ.  Pro.  102. 
An  action  for  personal  injuries  arising  through  the  negligence  of 
a  corporation,  not  incorporated,  so  far  as  the  record  shows,  under 
the  act  for  the  organization  and  regulation  of  business  corpora- 
tions, Laws  1875,  chapter  61 1,  nor  under  the  business  corpora- 
tions law,  Laws  1892,  chapter  691,  does  not  survive  a  voluntary 
dissolution  of  the  corporation  and  an  appointment  of  a  receiver, 
and  therefore  the  court  has  no  power  to  permit  the  action  to  be 
continued  against  such  receiver.  Matter  of  Vnengling  Brcxving 
Co.,  24  App.  Div.  223.  A  receiver  of  an  insolvent  corporation  has 
no  title  to  property  which  the  corporation  had  transferred  by  a 
general  assignment  without  preferences  before  the  commence- 
ment of  the  action  in  which  he  was  appointed  ;  and  if  he  desires 
to  assail  the  title  of  the  assignee  he  must  do  so  by  action,  and 
not  by  motion  to  punish  the  assignee  for  contempt  in  refusing 
to  surrender  the  property  on  demand.     Peo.  v.  U.  S.  Law  Blank 
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&  Stationery   Co.,    24   Misc.   535,   33  Supp.  852,  86  St.  Rep.  852, 
27  Civ.  Pro.  351. 

Under  an  order  authorizing  him  to  continue  the  business  and 
make  up  and  dispose  of  such  goods  as  he  can  manufacture  at  a 
profit  for  such  period  of  time  as  to  him  seems  beneficial  to  the 
creditors  and  stockholders,  or  until  the  further  order  of  the  court, 
and  to  make  contracts  therefor,  the  receiver  of  a  corporation  has 
no  authority  to  contract  for  the  future  making  and  delivery  of 
goods  within  a  specified  time,  and  he  cannot  recover  for  a  loss 
of  profits  in  case  of  a  breach  of  such  a  contract  by  the  failure  of 
the  other  party  thereto. — Sup.  Ct.,  Sp.T  .,  1898.  Matter  of  Pun- 
nett  Cycle  Mfg.  Co.,  24  Misc.  310,  53  N.  Y.  Supp.  (87  St.  Rep.)  204. 

An  order  of  the  court  is  not  necessary  in  order  that  the  re- 
ceiver may  have  authority  to  sell  a  claim ;  it  is  simply  a 
protection  to  him  against  a  charge  that  he  has  exercised  his  dis- 
cretionary power  unwisely  in  so  doing.  Higgins  v.  Herrmann^  23 
App.  Div.  420,  48  Supp.  244,  82  St.  Rep.  244.  A  receiver  of  an  in- 
solvent corporation  is  not  bound  to  complete  its  contracts  ;  but 
where  he  does  so  with  the  consent  of  all  the  parties  interested, 
the  cost  of  completion  is  chargeable  against  special  creditors  who 
have  an  assignment  of,  or  lien  upon,  the  proceeds  of  such  con- 
tract, and  is  to  be  deducted  therefrom  before  they  are  paid  over; 
but  the  special  creditors  may  prove  such  costs  against  the  gen- 
eral fund  and  share  pro  rata  with  the  general  creditors.  Matter 
of  A.E.  C has  mar  &  Co.,  22  Misc.  680,  50  Supp.  1105,  84  St.  Rep. 
1065. 

An  action  to  set  aside  transfers  made  by  a  judgment  debtor 
cannot  be  maintained  by  a  receiver  whose  appointment  was  in- 
valid, although  the  complaint  is  amended  so  as  to  set  forth  sub- 
sequent valid  appointment,  as  in  such  case  no  cause  of  action 
existing  at  the  commencement  of  the  action  is  shown.  Banigan 
V.  Village  of  Nyack,  25  App.  Div.  150,49  Supp.  199,  83  St.  Rep.  199. 
An  order  authorizing  a  receiver  to  take  advice  of  counsel  as  to 
a  defence  is  proper.  Troy  Savings  Bank  v.  Morrison,  27  App. 
Div.  423,  50  Supp.  225,  84  St.  Rep.  225.  Where  a  receiver  refuses 
to  receive  goods  under  a  contract  made  by  the  corporation,  no 
title  thereto  passes  to  him  so  as  to  prevent  the  vendor  from  re- 
selling, for  the  purpose  of  fixing  the  amount  of  damages,  with- 
out leave  of  court.  Moore  v. Potter,  155  N.  Y.  481,  50  N.  E.  Rep. 
271,    reversing    87   Hun,   334,   34  Supp.    212,  68  St.    Rep.   60, 
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Where  the  creditors  and  stockholders  had  notice  of  tlie  original 
application,  failure  to  serve  them  with  the  notice  of  the  applica- 
tion to  confirm  does  not  affect  the  purchaser's  title.  Johnson  v. 
Raynor,  25  App.  Div.  598,  49  Supp.  959,  83  St.  Rep.  959,  27  Civ. 
Pro.  102.  Proof  of  an  agreement  by  the  purchaser  to  pay  the  claim 
of  a  creditor  of  the  corporation  if  he  abstained  from  bidding,  with- 
out any  evidence  that  it  was  acted  upon  by  the  parties  or  of  in- 
adequacy of  consideration,  is  not  sufficient  to  invalidate  the  sale. 
Johnson  v.  Raynor,  25  App.  Div.  598,  49  Supp.  959,  83  St.  Rep. 
959,  27  Civ.  Pro.  102. 

Where  the  petitioner,  having  leave  to  sue  a  receiver,  asserts 
that  his  claim  has  been  admitted  to  be  due,  no  action  against  the 
receiver  should  be  allowed  to  establish  it,  and  the  court  will  make 
no  order  to  pay  it  unless  it  appears  that  the  receiver  has  assets 
sufificient  to  pay  all  the  other  creditors  also.  Matter  of  MacJi- 
zvirth,  15  App.  Div.  65,44  Supp.  80.  A  temporary  receiver  is 
an  of^cer  and  representative  of  the  court,  and  is  at  all  times 
entitled  to  its  advice  and  protection.  Pro.  v.  .S7.  Nicholas  Bank, 
76  Hun,  522,  58  St.  Rep.  843,  28  Supp.  ri4.  A  receiver 
should  not  apply  to  be  authorized  to  employ  any  particular 
attorney.  First  Nat.  Bank  of  Rondoiit  v.  Navarro,  43  St.  Rep. 
813,  17  Supp.  900.  Where  a  receiver  is  regularly  appointed,  he 
is  vested  with  all  the  right  and  authority  of  his  office,  although 
his  former  appointment  as  temporary  receiver  was  illegal.  Matter 
of  Stonebridge,  ^J  )^t.  Rep.  617,  13  Supp.  770.  A  receiver  ap- 
pointed to  care  for  and  preserve  property  during  the  pendency 
of  an  action  to  settle  conflicting  claims  thereto,  is  a  mere  stake- 
holder and  should  not  be  permitted  to  intervene  in  such  a  con- 
troversy. Nat.  Park  Bank  v.  Goddard,  48  St.  Rep.  744,  20  Supp. 
526.  The  appointment  of  a  successor  to  the  receiver  pending  an 
action  brouglit  by  him  does  not  suspend  its  prosecution  until 
substitution  of  the  new  receiver.  The  action  may  be  prosecuted 
in  the  name  of  the  original  plaintiff  unless  a  substitution  is  applied 
for.  The  complaint  will  not  be  dismissed  in  an  action  brought 
by  the  receiver  because  there  was  no  proof  that  he  had  filed  a 
bond,  where  it  appears  that  the  order  appointing  him  re- 
quired a  bond,  and  that  he  was  subsequently  ordered  by  the 
court  to  bring  suit  on  the  claim  in  question.  IlegeiviscJi  v. 
Silver,  140  N.  Y.  414,  55  St.  Rep.  808. 

An  order  appointing  a  receiver  on   the  voluntary  dissolution 


VOLUNTARY    DISSOLUTION   OF   A   CORPORATION.  897 

Art.   5.     Final  Order. 

of  a  corporation  will  not  be  amended  to  permit  entry  of  judg- 
ment in  prior  attachment  actions  in  which  the  receiver  had  not 
been  substituted,  or  to  which  he  was  not  a  party.  Matter  of 
Vertical  Tube  &  Boiler  Co.,  59  Supr.  Ct.  433,  38  St.  Rep.  528,  14 
Supp.  478.  A  receiver  is  not  liable  for  rent  or  taxes  which  had 
accrued  prior  to  his  appointment.  Moore  v.  Higgins,  24  St.  Rep. 
378,  5  Supp.  893,  2  Silv.  S.  Ct.  298. 

Where  defendant  in  this  State  was  appointed  receiver  of  a  cor- 
poration and  employed  plaintiff  to  care  for  the  property,  it  was 
held  that,  in  the  absence  of  an  express  agreement  to  exonerate 
the  receiver,  he  was  individually  liable.  Rogers  v.  Wendell,  54 
Hun,  540,  28  St.  Rep.  301,  7  Supp.  781,  citing  Schviitter  v. 
Simon,  loi  N.  Y.  557;  Willis  \.  Sharp,  113  N,  Y.  586;  Austin  v. 
Miinro,  47  N,  Y.  360  ;  Noyes  v.  Blakeman,  5  N.  Y.  567 ;  Mygat  v. 
Wilcox,  45  N.  Y.  306 ;  Patton  v.  R.  B.  P.  Co.,  114  N.  Y.  4 ;  Vilas 
V.  Paige,  106  N.  Y.  439.  A  temporary  receiver,  in  an  action  to 
dissolve  a  corporation,  who  was  not  authorized  by  the  court  to 
continue  the  business  or  to  sell  the  property,  was  held  not  to  be 
authorized  to  employ  truckman,  and  the  latter  could  not  main- 
tain an  action  for  wages  against  the  receiver  in  his  representative 
capacity.  Myerv.  Lexozv,  i  App.  Div.  116,72  St.  Rep.  220,  37 
Supp.  67,  citing  Sayles  v.  Joiirdan,  19  N.  Y.  349  ;  Ferrin  v. 
My  rick,  41  N.  Y.  315;  Rogers  v.  Wendell,  54  Hun,  540.  A 
receiver  may  bring  suits  in  any  court  under  his  general  authority. 
Rockwell  V.  Mcrwin,  45  N.  Y.  166.  To  show  the  authority  of  a 
receiver  to  sue,  it  is  sufficient  to  produce  the  petition,  the  order 
appointing  him,  and  his  official  bond.  Palmer  v.  Clark,  4  Abb. 
N.  C.  25.  The  receiver  of  an  insolvent  corporation  has  power  to 
maintain  a  suit,  to  set  aside  a  judgment  against  it,  on  the  ground 
that  it  was  without  consideration,  obtained  by  collusion  with  the 
officers  and  in  fraud  of  creditors.  Whittlesey  v.  Delaney,  73  N.  Y. 
571.  The  receiver  of  a  corporation  may  maintain  an  action  to  de- 
termine the  validity  of  bonds  claimed  to  be  secured  by  a  mortgage 
on  its  property.  Hubbell  y.  Syracuse  Iron  Works,  42  Hun,  182. 
And  to  set  aside  a  mortgage  on  the  ground  that  the  written 
consent  of  the  holders  of  two-thirds  of  the  capital  stock  was  not 
secured.  Vail  v.  Hamilton,  ?>^  N.  Y.  453.  To  disaffirm  or  set 
aside  illegal  or  fraudulent  transfers  of  corporate  property  made  by 
agents  or  officers  thereof,  or  to  recover  funds  or  securities  invested 
or  misapplied.  Attorney-General  v.  Guardian  Mutual  Insurance 
57 
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Co.,  jy  N.  Y.  272.  A  receiver  has  power  to  pro.secutc  a  pending 
action  ;  it  does  not  abate  by  iiis  appointment.  Phccnix  Co.  v. 
Badger,  6j  N.  Y.  294.  An  action  brought  against  a  receiver 
without  the  permission  of  the  court  will  be  stayed  on  motion. 
DcGroot  V.  Jay,  '^o  Barb.  483,  9  Abb.  Pr.  364,  but  such  suit  is 
regular  until  the  court  interferes  and  a  judgment  therein  is  valid. 
Hackleyv.  Draper,  a,  T.  &  C.  614,  affirmed  60  N.  Y.  88.  The 
omission  to  obtain  leave  to  sue  the  receiver  is  not  jurisdictional, 
although  not  doing  so  is  a  contempt.  If  the  contempt  be  not 
wilful,  leave  to  sue  may  be  granted  luiiic pro  tunc  on  terms  which 
will  indemnify  the  receiver.  Jajues  v.  James  Cejuent  Co.,  8  St. 
Rep.  490.  The  commencement  of  an  action  against  a  receiver 
without  leave  does  not  affect  the  jurisdiction  of  the  court,  but 
the  remedy  is  by  motion  to  stay  proceedings,  or  the  punishing  of 
plaintiff  for  contempt.  In  a  proper  case  leave  to  sue  will  be 
granted  mine  pro  time.  Ilirshfeld  v.  Kalischer,  81  Hun,  606,  30 
Supp.  1027,  63  St.  Rep.  220.  On  an  application  to  punish  a 
party  for  contempt  for  suing  the  receiver  of  a  corporation  with- 
out leave  of  the  court,  notice  of  such  application  must  be  given- 
the  attorney-general.  Langdon  v.  A^.  Y.  Book  Co.,  39  St.  Rep. 
167,  14  Supp.  308,  20  Civ.  Pro.  280.  The  right  of  a  person  who 
has  a  lien  on  property  to  hold  possession  of  it  is  not  affected  by 
the  recovery  of  judgment  for  the  amount  of  the  indebtedness  and 
the  lienor  has  a  right  to  foreclose  his  lien  and  make  the  defend- 
ant's receiver  a  party,  and  should  have  leave  to  sue  the  receiver 
for  that  purj^ofie.  Pate  v.  Hoffman,  40  St.  Rep.  915,61  Hun,  386, 
16  Supp.  74.  Where  a  corporation  is  sued  for  an  alleged  trespass 
and  attempts  to  justify  under  an  agreement  with  a  receiver  who 
never  authorized  the  act  complained  of,  such  a  fact  docs  not 
make  the  action  one  against  the  receiver,  so  as  to  require  leave 
of  the  court  for  its  prosecution.  Farnsworth  v.  Western  Union 
Telegraph  Co.,  6  Supp.  735,  25  St.  Rep.  393.  A  receiver  may 
maintain  an  action  to  determine  priorities  between  conflicting 
claims  to  the  fund  remaining  in  his  hands  after  final  judgment. 
Bamberger  v.  Fillenbrozvn,  12  Misc.  328,  33  Supp.  614,  6"]  St. 
Rep.  321.  Where  a  receiver  brings  an  action  or  proceeding,  it  is 
sufficient  to  allege  that  he  has  been  appointed  receiver,  but  where 
the  answer  denies  the  validity  of  his  appointment  he  is  bound  to 
prove  it  before  he  can  recover.  Matter  of  O' Connor,  47  St.  Rep. 
415,  19  Supp.  971.     Where  the  receiver  is  required  to  file  a  bond 
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as  a  condition  precedent  to  taking  and  holding  possession  of  the 
property,  proof  of  the  fiHng  of  the  bond  is  necessary  to  the  main- 
tenance of  an  action  by  him  as  receiver,  Hegewisch  v.  Silver^ 
50  St.  Rep.  448,  23  Civ.  Pro.  41,  21  Supp.  294. 

Leave  will  not  be  granted,  while  a  receiver  is  discharging  his 
duties  in  the  manner  directed  by  the  court,  to  bring  an  action 
against  him  charging  that  he  is  a  trespasser  in  so  doing.  Hardt 
V.  Levy,  79  Hun,  351,  61  St.  Rep.  40,  29  Supp.  375. 

No  creditor  of  a  corporation  can  sue  the  receiver,  or  obtain 
payment  out  of  the  property  of  the  corporation,  except  by  con- 
sent of  the  court.  The  court  may  authorize  the  receiver  to  sue 
on  his  application,  or  it  may  hear  the  claim  upon  affidavits,  or 
oral  evidence  ;  or  where  a  claim  is  disputed  it  may  order  a 
reference.  Matter  of  N.  Y.  &  IV.  U.  Tel.  Co.  v.  Jezvctt,  1 1 5 
N.  Y.  166,  21  New.  Eng.  Repr.    1036,  24  St.  Rep.  560,  affirming 

43  Hun,  565,  6  St.  Rep.  656.  A  temporary  receiver  may  maintain 
an  action  to  recover  moneys  collected  under  a  judgment  entered 
against  a  corporation,  upon  an  order  made  in  contemplation  of 
insolvency,  and  the  corporation  is  not  a  necessary  party  to  such 
an  action.     Ncalis  v.  American    Tube  &  Iron  Co.,   150   N.  Y.  42, 

44  New  Eng.  Repr.  944  affirming  '](y  Hun,  220,  27  Supp.  733,  59 
St.  Rep.  120.  It  is  proper  to  deny  a  motion  to  direct  the  re- 
ceiver of  a  corporation  to  sue  directors,  where  notice  of  the 
motion  has  not  been  given  to  all  the  persons  to  be  proceeded 
against.  Pea.  v.  Life  Union,  84  Hun,  560,  32  Supp.  1 148.  Where 
a  receiver  has  been  directed  by  the  court  to  bring  an  action  against 
certain  directors  of  a  bank,  and  neither  the  receiver,  creditor,  nor 
the  stockholders  appeal  from  the  order,  the  court  will  not  reverse 
the  order  upon  an  appeal  by  the  directors,  even  though  they  are 
also  stockholders.  Peo.  v.  Com.  Bank,  6  App.  Div.  194,  39  Supp. 
1000. 

A  foreign  receiver  can  sue  in  this  State,  where  there  are  no 
local  interests  adverse  to  the  suit.  Dyer  v.  Pozver,  39  St.  Rep. 
136,  14  Supp.  873.  And  receivers  of  a  foreign  corporation 
appointed  by  the  United  States  court  may  be  sued  in  the  courts 
of  this  State,  where  permission  to  do  so  is  granted  by  the  court 
which  appointed  them.  Carrey  v.  Spencer,  36  Supp.  886,  72 
St.  Rep.  108.  An  ancilliary  receiver  of  a  foreign  corporation, 
unless  the  order  of  appointment  provides  otherwise,  has  only  the 
powers  of  a  temporary  receiver,  and  cannot  maintain  an  action  in 
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determination  of  the  fraudulent  transfer  by  the  corporation. 
Buckley  v.  Harrison,  10  Misc.  683,  31  Supp.  999,  65  St.  Rep.  93. 
An  action  for  tort  against  a  receiver  of  a  corporation  may  be 
maintained,  although  committed  by  the  corporation  before  his 
appointment.  Decker  v.  Gardner,  33  St.  Rep.  541,  11  Supp.  388  ; 
see  Decker  v.  Gardner,  124  N.  Y.  334. 

A  receiver  of  a  railroad  is  held  liable  for  injuries  to  employes, 
in  tlie  same  manner  and  to  the  same  extent  as  the  corporation 
would  be  held  had  it  not  gone  into  the  hands  of  a  receiver, 
although  there  is  a  lack  of  funds.  Huber  v.  Wilson,  33  St.  Rep. 
849,  1 1  Supp.  378,  citing  Durkin  v.  Sharp,  88  N.  Y.  225  ;  Fuller  v. 
Jeivett,  80  N.  Y.  46.  A  receiver  of  a  corporation,  although  he 
has  accounted  and  been  discharged,  may  be  compelled  to  account 
to  parties  from  whom  the  corporation  acquired  property  by  fraud, 
or  what  he  received  from  such  property,  unless  his  account  was  so 
stated  that  the  order  of  discharge  would  be  a  defence.  Pondir  v. 
N.  Y.,L.E.  &  W.  R.  R.  Co.,  31  Abb.  N.  C.  29,  72  Hun,  384,  55 
St.  Rep.  63,  25  Supp.  560. 

The  appointment  of  receivers  of  a  corporation  does  not 
deprive  its  officers  of  the  right  to  continue  the  defence  of  an 
action  where  there  is  no  restraining  order,  and  the  receivers  have 
no  standing,  unless  made  parties,  to  move  to  set  aside  the 
answer  interposed,  and  judgment  entered  thereon  and  for  leave 
to  answer.  Farmers  Loan  &  Trust  Co.  v.  Hoffman  House,  7 
Misc.  358,  27  Supp. 634,  58  St.  Rep.  684.  A  receiver  in  possession 
of  property  claimed  by  many  persons,  on  the  ground  that  the 
vendees  had  procured  it  by  fraud,  was  properly  directed  to  sell 
all  the  goods,  and  hold  the  proceeds  subject  to  the  order  of  the 
court.  National  Park  Bank  v.  Goddard,  62  Hun,  31,41  St.  Rep. 
439,  16  Supp.  343. 

Where  certain  work  was  done,  the  employers  agreeing  that  the 
employed  should  have  a  general  lien  upon  the  property,  and  a 
receiver  was  appointed  for  the  employers,  it  was  held  that  the 
lien  should  not  be  foreclosed,  but  the  rights  of  the  parties  should 
be  determined  under  the  receivership.  Matter  of  Herbst,  63 
Hun,  247,  44  St.  Rep.  173,  17  Supp.  760.  A  person  having  a 
judgment  against  a  receiver,  with  the  direction  that  the  claim 
be  paid  out  of  a  certain  fund,  cannot  be  deprived  of  his  rigiits 
by  a  judgment  in  another  action  to  which  he  was  not  a  party, 
discharging  the  receiver.      Woodruff  v.Jeivett,  115  N.  Y.  267,26 
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St.  Rep.  142,  reversing  37  Hun,  205.  In  the  absence  of  proof  that 
the  attaching  creditor  has  obtained  a  Hen  upon  sufficient  assets  to 
pay  his  judgment,  the  receiver  of  the  debtor  will  not  be  directed 
to  pay  the  judgment  out  of  the  assets  in  his  hands.  Glines 
V.  Supreme  Sitting  Order  of  the  Iron  Hall,  50  St.  Rep.  743,  21 
Supp.  736. 

Where  merchants  sent  their  bookkeeper  to  a  bank  with  a  let- 
ter inquiring  as  to  its  solvency,  and  directing  a  deposit  if  the 
answer  was  favorable,  and  the  money  was  deposited,  and  two 
hours  later  the  bank  failed,  a  summary  order  asking  the  receiver 
of  the  bank  to  repay  the  money,  was  held  to  be  improper,  and 
the  party  was  remanded  to  his  action.  Matter  of  North  River 
Bank,  60  Hun,  91,  37  St.  Rep.  931,  14  Supp.  261. 

Chapter  376,  Laws  1885,  §  i  :  Where  a  receiver  of  a  cor- 
poration created  or  organized  under  the  laws  of  this  State  and 
doing  business  therein  other  than  insurance  and  moneyed  cor- 
porations, shall  be  appointed,  the  wages  of  the  employes,  opera- 
tives, and  laborers  thereof  shall  be  preferred  to  every  other  debt 
or  claim  against  such  corporation,  and  shall  be  paid  by  the  re- 
ceiver from  the  moneys  of  such  corporations  which  shall  first 
come  to  his  hands.  See  People  v.  Remington  &  Sons,  45  Hun, 
329,  holding  that  as  this  statute  confers  upon  a  class  of  persons 
having  a  contractual  relation  with  corporations,  new  and  unusual 
privileges  and  securities  which  diminish  the  rights  and  securities 
of  all  persons  having  claims  not  within  the  favored  class,  it  is  in 
derogation  of  the  common  law,  and  it  should  not  be  extended  to 
cases  not  within  the  reason  as  well  as  within  the  words  of  the 
statute  ;  nor  should  it  be  given  a  retroactive  effect.  That  orders 
drawn  on  the  defendant  by  laborers  requesting  the  corporation 
to  pay  to  the  person  named  a  certain  sum  of  money  and  charge  the 
same  to  the  account  of  the  drawer,  did  not  effect  an  assignment 
of  the  wages  due  the  drawer,  and  the  payees  therein  were  not 
assignees  of  the  wages  of  the  laborers  or  entitled  to  be  preferred 
under  the  act.  The  preference  secured  by  this  statute  is  not  a 
lien  upon  the  property  of  the  corporation,  and  does  not  become 
a  legal  right  until  a  receiver  is  appointed.  After  the  appoint- 
ment of  a  receiver  the  preference  springs  into  existence  and  be- 
comes a  legal  right  which  is  assignable.  Where  laborers  received 
promissory  notes  for  labor  which  were  transferred  to  third  par- 
ties, no  preference  was  created  by  the  statute.     A  superintendent 
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employed  at  an  annual  salary  and  an  attorney  arc  not  preferred 
within  the  statute,  nor  is  a  person  employed  upon  an  annual  sal- 
ary of  $2,000,  with  a  commission  of  2  per  cent,  on  goods  sold, 
entitled  to  a  preference.  The  general  word  "  employes "  in 
chap.  376,  Laws  1885,  is  to  be  construed  as  limited  by  the  word 
"  wages  "  and  by  the  specific  words  "  operatives  and  laborers," 
with  which  it  is  associated.  It  compreliends  only  persons  per- 
forming the  kind  of  service  that  is  due  from  the  latter; 
hence  the  statute  does  not  include  employes  of  a  manufactur- 
ing corporation,  such  as  bookkeepers,  superintendents,  and  fore- 
men, paid  by  the  month,  and  performance  of  manual  labor  by 
whom,  if  performed  at  all,  it  is  merely  incidental  to  their  general 
employment.  Matter  of  Strykcr,  y^)  Hun,  327,  55  St.  Rep.  903, 
26  Supp.  209. 

It  is  said  in  People  v.  Beverage  Breiving  Co.,  91  Hun,  313,  dis- 
approving Matter  of  Stryker,  73  Hun,  327  [supra),  that  the  statute 
should  receive  liberal  construction,  and  that  the  word  "  em- 
ploye "used  in  the  statute  has  a  wider  significance  than  the 
words  "  laborers  or  operatives." 

A  person  employetl  to  assist  the  general  manager  of  a  corpora- 
tion in  keeping  its  books  and  to  clean  the  ofifice  and  show-room 
of  the  corporation,  to  assist  in  putting  together  and  taking  apart 
and  shipping  wire  wicket-fence  and  weaving  machines,  is  an  em- 
ploye within  the  preference  of  Laws  1885,  chap.  376,  and  is 
entitled  to  preference  at  the  hands  of  the  receiver  of  the  corpo- 
ration. Broivn  v.  A.  B.  C.  Fenec  Co.,  52  Hun,  151,  23  St.  Rep. 
415,  5  Supp.  95,  following  Gnruey  v.  Atlantic  R.  R.  Co.,  58  Hun, 
358,  distinguishing  Krauscr  v.  Riickel,  17  Hun,  463  :  Dean  v.  De 
Wolf,  16  Hun,  186;  Hillv.  Spencer,  61  N.  Y.  274;  Wakefield  v. 
Fargo,  90  N.  Y.  213  ;  People  v.  Remi)igtoH,  45   Hun,  329. 

Where  the  petitioner  made  articles  of  machinery  for  defendant 
to  be  paid  for  at  a  fixed  price  for  each  article,  defendant  furnishing 
material,  power,  tools,  etc.,  while  the  petitioner  hired  and  paid 
the  laborers  who  did  most  of  the  work,  petitioners  doing  but 
little  work  on  the  machinery,  it  was  held  that  they  were  not 
employes,  operatives,  or  laborers  within  the  statute.  People  v. 
Remington,  6  N.  Y.  Supp.  796,  25  St.  Rep.  301,  3  Silv.  478. 

In  Palmer  v.  Van  Santvoord,  17  App.  Div.  194.  79  St. -Rep.  354, 
45  Supp.  354,  it  is  held  that  a  person  employed  by  a  mowing  and 
reaping  machine  manufacturing  corporation,  setting  up  its  ma- 
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chines  and  taking  them  down  to  repair  them,  to  go  from  place 
to  place  and  set  them  up  for  farmers  and  to  unpack  and 
repack  them,  although  also  employed  by  the  corporation 
to  sell  its  machines,  is  entitled  to  a  preference  un- 
der the  statute;  affirmed,  153  N.  Y.  612,  holding  that  the 
purpose  of  the  act  of  1885  is  that  the  debts  of  the  cor- 
poration for  the  wages  of  employes,  including  in  the  designa- 
tion all  who  in  common  understanding  held  that  relation  to  the 
corporation,  should  be  the  first  charge  on  the  assets.  It  seems 
that  bookkeepers  or  persons  employed  to  make  sale  of  merchan- 
dise, or  of  property  manufactured  by  the  corporation,  are  "em- 
ployes "  within  the  meaning  of  the  act,  and  that  their  compen- 
sation earned  is  "  wages,"  whether  such  persons  are  employed  by 
the  day,  month,  or  year,  and  whether  the  compensation  is  desig- 
nated "  salary  "  or  "  wages  "  in  the  contract  of  employment. 

Affidavit  to  Obtain  Preterence  for  Employe. 

At  a  Special  Term  of  the  Supreme  Court  held  at  the  chambers  of 
Hon.  E.  L.  Fursman,  Justice,  in  the  city  of  Troy,  on  the  i6th 
day  of  June,  1897  : 

Present  : — Hon.  E.  L.  Fursman,  Justice. 


In  the  Matter  of  the  Application  of  Wilson 
E.  Palmer  for  an  order  directing  Seymour 
Van  Santvoord  and  Danforth  Geer,  as  receiv- 
ers of  the  Walter  A.  Wood  Mowing  and 
Reaping  Machine  Company,  to  pay  said 
Palmer  his  wages,  etc.,  as  a  preferred  creditor 
under  the  statute. 


153  N.  Y.  612. 


^•} 


State  of  New  York 
County  of  Cayuga 

Wilson  E.  Palmer,  being  duly  sworn,  says  : 

That  from  about  the  4th  day  of  September,  1895,  to  about  the  ist 
day  of  November,  1895,  deponent  was  employed  by  the  Walter  A. 
Wood  Company  as  a  laborer,  operative,  and  employe.  That  said 
Walter  A.  Wood  Company  was  a  domestic  corporation  other  than  an 
insurance  or  moneyed  corporation,  viz.  :  a  corporation  for  the  manu- 
facture and  sale  of  certain  agricultural  implements. 

That  said  corporation  was  duly  organized  under  the  laws  of  the 
State  of  New  York,  having  its  principal  office  at  Hoosick  Falls,  in 
said  State,  and  that  heretofore  and  on  or  about  the  15th  day  of 
December,  1895,  the  said  Seymour  Van  Santvoord  and  Danforth 
Geer  were  duly  appointed  receivers  of  the  said  Walter  A.  Wood 
corporation  as  aforesaid. 
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That  they  have  duly  quahfied  as  such  receivers  and  have  entered 
upon  the  discharj^e  of  tlieir  duties. 

That  as  deponent  is  informed  by  said  receivers,  tlie  said  receivers 
have  in  their  hands  as  receivers  as  aforesaid  a  sufficient  sum  of 
monev  to  pay  off  all  the  employes  of  the  company. 

That  deponent  was  employed  by  the  said  Walter  A.  Wood  Com- 
pany to  set  up  machines  and  to  take  them  down  and  to  fix  the  same 
when  out  of  repair  ;  to  go  from  place  to  place  and  fix  and  set  up 
machines  of  said  company  for  farmers  to  whom  the  machines  had 
been  sold  ;  to  unpack  machines  and  to  repack  them  and  ship  the 
same  to  the  company  when  necessary.  Also  to  sell  or  solicit  sales 
of  the  machines  of  said  corporation,  and  did,  in  the  discharge  of  his 
duties  as  employe,  operative,  and  laborer  of  said  company,  sell 
machines  for  them,  and  that  as  such  operative,  employe,  and  laborer 
he  set  up  and  repaired  machines  for  said  company  while  in  their 
employ  as  aforesaid  ;  going  from  place  to  place  so  to  do  ;  take  the 
machines  from  the  railroad,  unpack  them,  bolting  together  and  screw- 
ing together  the  same,  and  did  all  of  the  necessary  work  to  make 
said  machines  work,  bolting  them  together  and  fitting  them  so  that 
they  would  work,  and  that  he  performed  manual  labor  as  well  as 
the  labor  of  selling  machines,  obeyed  and  carried  out  the  instruc- 
tions, orders,  and  directions  given  to  him  by  said  corporation  through 
its  officers  and  agents. 

That  in  and  by  his  agreement  with  said  company  deponent  was 
to  receive  the  sum  of  $100  per  month  for  each  and  every  month  he 
remained  in  the  employ  of  said  company,  together  with  his  neces- 
sary travelling  expenses,  as  wages,  which  were  to  be  paid  to  him  by 
said  company  at  the  end  of  each  month. 

That  at  the  time  of  the  dissolution  of  the  company  it  was  owing 
to  deponent  for  his  work  as  aforesaid  the  sum  of  I141.54,  being 
wages  at  the  rate  of  $100  per  month,  which  was  the  agreed  price  as 
aforesaid  for  one  month  and  eleven  days.  That  there  was  also 
owing  to  deponent  as  wages  the  sum  of  $127.77,  nioney  which  had 
been  necessarily  expended  by  him  in  travelling  from  place  to  place 
according  to  the  orders  of  said  corporation  while  engaged  in  the 
performance  of  their  work  as  aforesaid.  It  being  understood  and 
agreed  that  he  was  to  be  paid  as  his  wages  the  sum  of  $100  per 
month,  together  with  such  sum  as  was  necessary  for  travelling 
expenses.  WILSON  E.   PALMER. 

[Add  verification. ) 

Order.     (153  N.  Y.  612.) 

{Caption.') 
(Title.) 

On  reading  and  filing  the  affidavit  of  Wilson  E.  Palmer,  verified 
December  13,  1896,  and  notice  of  motion  herein,  and  stipulation  of 
the  petitioner's  counsel  and  receivers'  counsel,  and  admission  of 
service  of  the  papers  herein  by  the  attorney-general,  and  the  con- 
sent that  said  matter  be  determined  at  said  Special  Term  ;  after 
hearing  Mr.  Parker  on  behalf  of  said  motion  made,  and  Mr.  Welling- 
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ton  in  opposition  thereto  on  behalf  of  the  receivers,  the  attorney- 
general  not  appearing,  it  is 

Ordered,  that  so  much  of  the  prayer  of  the  petition  be  granted  as 
requests  that  the  sum  of  $141.54,  being  the  sum  actually  earned  by 
said  Palmer  as  wages,  be  decreed  to  be  preferred  under  the  statute 
as  wages  of  employe,  operative,  or  laborer,  and  that  the  receivers 
pay  it  forthwith  to  said  Wilson  E.  Palmer  the  said  sum  of  $141.54. 
It  is  further 

Ordered,  that  the  balance  of  the  amount  named  in  the  petition, 
to  wit,  the  sum  of  $127.77,  which  has  been  expended  by  said  Palmer 
in  the  business  of  said  company,  be  disallowed  as  a  preferred  claim, 
and  that  said  amount  of  $127.77  be  adjudged  to  be  a  general  indebt- 
edness of  the  corporation  to  be  paid  only  among  the  unpreferred 
class  of  debts  or  general  indebtedness. 

This  motion  is  granted  without  costs. 

EDGAR  L.   FURSMAN, 

/.  6-.  a 

In  Matter  of  Accounting  of  Scott  as  Assig7iee,  etc.,  148  N.  Y.  588, 
it  was  held  that  the  preference  granted  to  wages  of  employes, 
by  the  General  Assignment  Act,  was  not  nullified  by  the  fact  that 
the  assignor  had  given  the  employe  a  promisory  note  for  the 
amount  of  his  wages,  and  that  the  preference  granted  under  the 
General  Assignment  Act  includes  wages  and  salaries  actually 
owing  to  former  employes  of  the  assignor  at  the  time  of  the 
execution  of  the  assignment,  and  is  not  limited  to  the  wages  and 
salaries  of  those  in  his  employ  at  that  time. 

In  Chapman  v.  Chiimar,  26  St.  Rep.  473,  7  Supp.  230,  4  Silv. 
199,  it  was  held  that  the  bookkeeper  of  a  manufacturing  corpo- 
ration is  a  servant  within  §  18,  chapter  40,  Laws  1848.  An  appli^ 
cation  to  authorize  the  receiver  of  an  insolvent  corporation  in 
proceedings  for  dissolution,  to  pay,  as  a  preferred  claim,  out  of 
the  fund  in  his  hands  a  reasonable  allowance  to  counsel  employed 
by  the  corporation  for  services  rendered  in  the  defence  of  the 
proceeding,  is  properly  denied  when  it  appears  that  by  reason  of 
the  actual  insolvency  of  the  corporation,  known  to  its  ofificers, 
and  of  their  attempt  to  continue  it  in  business  by  fraudulent 
means,  the  employment  of  counsel  to  resist  the  proceeding  was 
unjustifiable,  although  the  counsel  may  have  acted  in  good  faith, 
and  stopped  the  defence  on  discovering  that  the  corporation  was 
insolvent.  People  v.  Commercial  Alliance  Life  Insurance  Co.,  148 
N.  Y.  563,  affirming  91  Hun,  389,  36  Supp.  248,  70  St.  Rep.  823. 
A  travelling  salesman  on  a  yearly  salary  is  an  employe  within 
the  meaning  of  the  statute  giving  a  preference  to  the  wages  of 
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employes,  and  others.  Matter  of  Fitzgerald,  21  Misc.  226,45 
Supp.  630.  A  travelling  salesman  who  receives  commissions  on 
his  sales  as  wages,  is  an  "employe"  within  the  meaning  of  that 
term  as  used  in  §  I  of  chapter  899,  Laws  1895,  and  is  entitled  to 
a  preference  in  payment.  Mayer  v.  Stern,  22  App.  Div.  628,47 
Supp.  965,  81  St.  Rep.  965.  The  manager  of  a  corporation,  acting 
under  a  written  contract  to  serve  the  corporation  for  one  year  as 
manager  of  a  particular  branch  or  department,  and  to  devote  his 
entire  time  and  services  to  the  management  of  the  business  of 
the  corporation,  and  who  has  actual  and  absolute  control  of  the 
business  of  the  corporation,  without  interference  of  any  person, 
is  not  entitled  tea  preference  in  the  payment  of  his  wages  by  a 
receiver,  under  Laws  1885,  chapter  376,  upon  the  voluntary  dis- 
solution of  such  corporation.  Matter  of  American  Laee  Works, 
30  App.  Div.  321. 

If  premises  leased  to  a  corporation  are  vacated  before  the  ex- 
piration of  the  term,  on  the  appointment  of  a  receiver  in  pro- 
ceedings for  a  dissolution  of  a  corporation,  and  the  lessor,  in 
accordance  with  the  terms  of  the  lease,  re-enters  and  re-lets  to  a 
third  party  for  the  unexpired  term  at  a  less  salary,  the  difference 
between  the  rent  for  the  balance  of  the  term  reserved  under  the 
sorigina!  lease,  and  that  reserved  under  the  sub-letting  constitutes 
a  definitely  established  claim  against  the  corporation,  which  the 
receiver  is  empowered  to  recognize.  The  situation  of  a  receiver 
of  an  insolvent  corporation  is  less  restricted  than  that  of  an 
.assignee  under  a  general  assignment  for  the  benefit  of  creditors, 
whose  powers  and  duties  are  prescribed  by  that  instrument. 
People  V.  Saint  Nicholas  Bank,  151  N.  Y.  592,  afifirming  3  App. 
Div.  544,  distinguishing  Matter  of  Hcvenor,  144  N.  Y.  271,  63  St. 
Rep.  692.  Taxes  assessed  upon  the  personal  property  of  an  in- 
solvent corporation,  and  which  became  due  subsequent  to  the 
levy  of  an  attachment  and  execution  thereon  at  the  suit  of  cred- 
itors, are  not  a  prior  lien  upon  the  assets  in  the  hands  of  a  re- 
ceiver for  distribution  under  the  direction  of  the  court,  and 
which  arose  from  the  sale  of  the  property  subject  to  the  levy. 
Wise  V.  Wise  Co.,  153  N.  Y.  507,  affirming  12  App.  Div.  319,  42 
Supp.  54,  76  St.  Rep.  54. 

Unless  a  judgment  creditor  of  a  corporation,  for  which  a  re- 
ceiver has  been  appointed,  has  acquired  a  statutory  lien  upon  its 
assets  prior  to  the  appointment  of  the  receiver,  he  is  not  entitled 
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to  a  preference  over  other  creditors,  and  his  rights  as  creditor 
must  be  worked  out  through  the  receivership.  Moshcr  v.  Su- 
preme Sitting  of  Iron  Hall,  88  Hun,  395,  68  St.  Rep.  755,  34 
Supp.  816.  A  party  loaning  money  to  an  embarrassed  corpo- 
ration, subsequently  adjudged  to  be  insolvent  and  taking  security 
therefor,  is  not  in  a  position  which  entitles  him  in  equity  to  be 
adjudged  to  have  a  lien  upon  mortgaged  property  of  the  corpo- 
ration or  its  proceeds  in  preference  to  bondholders  of  mortgages 
existing  when  the  loan  was  made;  and  it  is  immaterial  for  what 
purpose  the  loan  was  made  or  how  the  money  received  thereon 
was  applied,  if  the  bondholders  thereon  were  not  parties  to  the 
transaction.  Farmers  Loan  &  Trust  Co.  v.  Bankers  &  McrcJiants 
Telegraph  Co.,  148  N.  Y.  315,  affirming  83  Hun,  560,  65  St.  Rep. 
35,  31  Supp.  1096. 

A  receiver  appointed  in  proceedingsfora voluntary  dissolution, 
takes  title  to  the  assets  upon  the  order  of  appointment,  and  no 
superior  lien  can  be  acquired  by  the  levy  of  an  attachment  be- 
tween the  making  of  the  order  and  the  time  the  receiver  takes 
possession.  Dickey  v.  Bates,  13  Misc.  489,  35  Supp.  525,  70  St. 
Rep.  136.  But  the  title  of  the  receiver  to  the  assets  of  a  corpo- 
ration does  not  relate  back  so  as  to  divest  the  lien  of  the  execu- 
tion levied  between  his  appointment  and  qualification,  where  the 
corporation  had  no  defence  to  the  action,  but  delayed  recovery 
of  judgment  by  interposition  of  a  frivolous  answer,  flatter  of 
Lewis  &  Fowler  Mfg.  Co.,  89  Hun,  208,  34  Supp.  983,  69  St. 
Rep.  44. 

Where  an  execution  issued  upon  a  valid  judgment  against  a 
corporation  to  the  sheriff  of  the  proper  county,  upon  the  same 
day  as,  but  prior  to  the  filing  of  an  order  appointing  a  temporary 
receiver  of  the  property  of  the  corporation,  the  execution,  being 
prior  in  time,  is  entitled  to  priority  over  the  title  acquired  by 
the  receiver.  Matter  of  the  Gies  Lithographic  Co.,  7  App.  Div. 
550,  74  St.  Rep.  704,  40  Supp.  146.  The  title  of  a  receiver  ap- 
pointed in  proceedings  for  the  voluntary  dissolution  of  a  corpora- 
tion relates  back  to  the  date  of  his  appointment,  and  from  that 
date  the  property  is  in  the  custody  of  the  law  and  is  not  subject 
to  attachment  at  the  suit  of  a  creditor  of  the  corporation.  Mat- 
ter of  Christian  Jensen  Co.,  128  N.  Y.  550,  40  St.  Rep.  621,  27 
Abb.  N.  C.  303,  afifirming  59  Super.  Ct.  552,  39  St.  Rep.  379,  15 
Supp.  144. 
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The  lien  of  an  execution  levied  upon  property  of  a  corpora- 
tion, after  the  filing  of  a  petition  for  its  voluntary  dissolution,  and 
before  the  appointment  of  a  receiver,  is  valid  as  against  the 
receiver.  Matter  of  MueJilfcld  &  Haines  Piano  Co.,  12  App.  Div. 
492,  42  Supp.  802,  reported,  26  Civ.  Pro.  90,  sub  noin.  Looschen 
v.  Muchlfeld  &  Haynes  Piano  Co.  Where  a  receiver  was  required 
to  operate  a  railroad,  keep  up  repairs,  and  pay  for  the  same  out 
of  the  income,  with  no  provision  for  the  payment  of  outstanding 
debts  incurred  for  current  expen.ses,  it  was  held  he  was  not 
bound  to  give  a  preference  to  employes.  Franklin  Trust  Co.  v. 
Northern  Adirondaek  R.  R.  Co.,  11  App.  Div.  249,  42  Supp.  211, 
76  St.  Rep.  211. 

The  proceeds  of  the  property  of  a  corporation  in  the  hands  of 
the  receiver  appointed  in  proceedings  for  its  dissolution  are 
properly  applied  to  the  payment  of  wages  of  employes  due  at 
the  time  the  receiver  was  appointed,  and  wages  of  employes 
whose  services  were  thereafter  required  in  preserving  the  prop- 
erty and  preparing  it  for  sale  as  well  as  referee's  fees,  counsel 
fees,  and  expenses,  including  those  of  the  receiver's  attorney, 
and  the  money  due  on  receiver's  certificate  authorized  by  the 
Court.     Matter  of  Muller  &  Co.,  47  Supp.  2y7. 

While  the  court  has  power  to  decree  distribution  of  the  funds 
of  the  corporation  among  those  entitled  thereto,  it  may  not  take 
from  the  trustee  funds  placed  in  his  hands  for  the  corporation  for 
a  specific  purpose  pursuant  to  a  contract  obligation  and  itself 
distribute  them  through  its  receiver  instead  of  through  the  trus- 
tee. The  authority  of  the  court  is  limited  to  compelling  the 
trustee  to  distribute  the  fund  as  provided  for  by  the  contract, under 
its  supervision.  Where  a  trust  company  had  paid  over  the  fund 
to  the  receiver  pursuant  to  an  order  made  without  notice,  it  was 
held,  the  payment  was  not  voluntary  and  the  company  could 
move  the  court  to  require  the  receiver  to  pay  back  so  much  of 
the  fund  as  still  remained  in  his  hands.  That  as  to  the  moneys 
paid  out  the  receiver  was  entitled  to  be  protected.  As  to  pay- 
ments made  to  the  attorneys  in  the  dissolution  proceeding  for 
their  fees,  it  was  proper  to  require  them  to  pay  back  to  the  receiver 
the  money  so  received  by  them,  and  to  direct  him  upon  receipt 
thereof  to  pay  them  over  to  the  trust  company.  Matter  of  the 
Home  Provident  Safety  Fund  Assn.  of  N.  ¥.,  129  N.  Y.  288,  citing 
Matter  of  Binghamton  General  Electric  Co.,  143  N.  Y.  261,  on  the 
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proposition  that  every  lien  upon  the  property  of  the  corporation 
resting  upon  vaHd  claims  or  process,  before  the  appointment  of 
the  receiver,  the  lienor  being  in  lawful  possession,  must  be  pre- 
served with  the  right  of  enforcement.  A  judgment  not  entered 
until  long  after  the  appointment  of  the  receiver,  and  where  no 
real  estate  came  into  his  possession,  is  not  entitled  to  a  prefer- 
ence. A/ty.  Gen.  v.  Guardian  Mutual  Life  Ins.  Co.,  5  Supp.  84, 
citing  Atty.  Gen.  v.  At.  Mut.  Ins.  Co.,  100  N.  Y.  279. 

One  who  takes  an  assignment,  after  dissolution  of  a  corpora- 
tion, of  a  claim  upon  which  its  contingent  liability  became  fixed 
before  that  event,  has  the  same  rights  as  his  assignor,  and  is  a 
creditor  of  the  corporation.  Moosbriigger  v.  Walsh,  89  Hun,  564, 
35  Supp.  550,  70  St.  Rep.  117.  Where  the  property  of  the  debtor 
is  taken  possession  of  by  the  court  to  be  administered  for  the 
benefit  of  all  the  creditors,  the  statute  does  not  run  against  any 
debts  not  then  barred.  Ludington  v.  Tho7iipson,/^  App.  Div.  117, 
38  Supp.  768,  74  St.  Rep.  no. 

When  a  corporation  has  been  legally  organized,  its  existence 
may  continue  after  an  event  which  would  be  sufificient  cause  for 
its  dissolution  by  the  court,  and  when  dissolved  for  violation  of 
laws  under  which  it  existed,  the  rights  of  the  creditors,  who  have 
become  such  since  the  time  when  it  has  forfeited  its  rights,  can- 
not be  ignored,  and  such  of  its  assets  as  have  been  seized  by  the 
court  must,  in  the  absence  of  statutory  provisions,  be  distributed 
among  creditors  according  to  the  principles  of  equity.  Matter  of 
the  Application  of  the  Commissioners  of  the  State  Reservation,  122 

N.Y.  177. 

A  judgment  recovered  in  another  State,  against  a  corporation 
organized  under  the  laws  of  this  State  after  such  corporation  has 
been  dissolved  in  an  action  to  which  the  receiver  was  not  a  party, 
is  not  enforceable  in  our  courts  against  the  receiver,  although  it 
is  valid  under  the  laws  of  the  State  in  which  it  was  recovered. 
Rodgers V.Adriatic  Fire  Insurance  Co.,  148  N.  Y.  34,  affirming  87 
Hun,  384,  34  Supp.  323,  68  St.  Rep.  474.  Where  the  by-laws  of 
a  foreign  benevolent  society  provided  that  each  branch  should 
retain  a  certain  percentage  of  assessments  to  form  a  reserve  fund 
to  be  the  property  and  subject  to  the  control  of  the  supreme 
body,  the  reserve  fund  of  each  local  branch,  upon  the  society  be- 
coming insolvent  where  there  are  no  creditors  in  this  State  except 
members,  should  be  repaid  to  the  members  thereof  in  proportion 
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to  their  payments  contributed  to  the  fund.  Lindquist  v.  (jUhcs, 
3  Misc.  214,  23  Supp.  272.  Where  there  are  sufficient  assets  in 
the  hands  of  receivers  of  a  corporation,  the  claim  of  a  creditor 
must  be  paid  although  the  time  to  prove  debts  against  the  estate 
has  expired.  Pco.  v.  Remington  &  Sons,  59  Hun,  282,  36  St.  Rep. 
282,  12  Supp.  824,  affirmed  on  opinion  below,  126  N.  Y.  654. 
Where  a  creditor  proves  certain  claims  against  an  insolvent  corpora- 
tion, it  cannot  also  prove  coupon  notes  which  it  had  agreed  should 
be  held  as  security  for  any  indebtedness  of  the  corporation  against 
the  other  parties  to  such  notes.  The  creditor  of  an  insolvent 
corporation  has  the  right  to  prove  and  have  dividends  of  his 
entire  debt  irrespective  of  the  collateral  security  held  by  him. 
Pea.  V.  Remington  &  Sons,  54  Hun,  480,  28  St.  Rep.  427,  8  Supp.  31, 
affirmed,  121  N.  Y.  328,  25  Abb.  N.  C.  78,  31  St.  Rep.  289.  The 
court  has  no  power  to  allow  a  receiver  compensation  in  addition 
to  the  5  per  cent,  allowed  by  the  statute.  Matter  of  Orient 
Mutual  Ins,  Co.,  50  St.  Rep.  460,  21  Supp.  237.  The  necessary 
expenses  of  administration,  including  the  fees  of  the  receiver, 
constitutes  a  first  lien  on  the  funds  in  his  hands  even  on  property 
attached  prior  to  his  having  been  appointed  receiver,  where  the 
attaching  creditors  have  been  made  parties  to  a  proceeding  in 
which  an  order  is  made  to  turn  over  the  attached  property  to  the 
receiver.  Matter  of  Atlas  Iron  Construction  Co.,  19  App.  Div. 
415,  46  Supp.  467.  A  receiver  who  is  warranted  in  bringing  an 
action  to  set  aside  a  chattel  mortgage  and  in  appealing  from  the 
judgment,  though  unsuccessful,  is  entitled  to  be  allowed  the  ex- 
penses and  costs  incurred  by  him.  Matter  of  Merry,  11  App. 
Div.  597,  42  Supp.  617,  76  St.  Rep.  617.  A  receiver  is  entitled 
to  have  his  commissions  calculated  and  allowed  upon  the  final 
settlement  and  disposition  of  his  account.  Matter  of  Seciirity 
Life  Insurance  Co.,  31  Hun,  36.  In  determining  the  amount  of 
the  receiver's  commissions  the  court  will  take  into  consideration 
the  manner  in  which  he  has  managed  the  trust  fund.  Matter  of 
Common  Wealth  Fire  Insurance  Co.,  32  Hun,  78.  Commissions 
will  not  be  allowed  a  receiver  upon  money  merely  turned  over  to 
him  by  his  predecessor  in  office.  Attorney-General  \ .  Continental 
Life  Insurance  Co.,  32  Hun,  223.  In  computing  the  commissions 
of  a  receiver  of  a  corporation  upon  his  resignation,  only  the 
amount  which  has  actually  come  into  his  hands  should  be  consid- 
ered.   People  V.  Mutual  Benefit  Associates,  39  Hun,  49.     Although 
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receivers  selling  property  subject  to  incumbrance  upon  it  are  not 
entitled  to  commissions  upon  the  amount  of  the  incumbrances, 
yet  this  rule  does  not  apply  to  a  case  where  the  receiver  pays  off 
the  incumbrances  and  sells  the  property  free  and  clear  from  it. 
Matter  of  Security  Life  Insurance  Co.,  31  Hun,  36.  Neglect,  in- 
attention, and  misconduct  resulting  in  probable  loss  are  a  ground 
for  refusing  to  award  commissions  to  a  receiver,  Clapp  v.  Clapp, 
49  Hun,  195,  17  St.  Rep.  39,  125  N.  Y.  693.  Upon  a  receiver's 
accounting  he  cannot  be  allowed  commissions  and  also  a  sum  for 
his  services.  Hyncs  v.  McDermott,  3  St.  Rep.  582,  14  Daley,  104. 
Where  a  firm  held  a  mortgage  upon  a  vessel,  which  mortgage 
was  foreclosed  by  the  receiver  of  the  firm  and  the  vessel  bought 
in,  it  was  held  that  the  receiver  was  entitled  to  his  commissions 
on  the  money  in  his  hands  which  he  employed  in  the  purchase. 
Brett  V.  Brett,  4  St.  Rep.  704.  Where  a  receiver  had  paid  money 
under  an  order  which  was  reversed,  it  was  held  to  be  error  to 
require  payment  of  the  commission  and  expenses  of  the  receiver. 
Willis  w.  Sharp,  124  N.  Y.  406,  36  St.  Rep.  417,  modifying  35 
St.  Rep.  329,  12  Supp.  120.  Upon  the  settlement  of  the  receiver's 
accounts  there  is  no  authority  for  granting  an  extra  allowance, 
where  the  action  has  not  been  determined  and  there  has  been  no 
award  of  costs.  Hanover  Insurance  Co.  v.  Gcnnania  Insurance 
Co.,  46  Hun,  308,  II  St.  Rep.  481.  Where  an  account  was  pre- 
sented containing  a  bill  for  attorney  and  counsel  fees,  and  includ- 
ing a  large  number  of  items,  a  reference  was  ordered  to  determine 
whether  the  charges  were  proper.  Attorney-Gcneralv.  Continental 
Insurance  Co.,  31  Hun,  623.  A  receiver  of  a  corporation  will  be 
directed  to  pay  costs  awarded  against  him  in  an  action  originally 
brought  against  the  corporation,  where  such  costs  were  incurred 
for  the  benefit  of  the  fund,  and  all  preferred  claims  have  been 
paid.     Lock  v.  Covert,  42  Hun,  484,  12  Civ.  Pro.  31. 

A  receiver  should  not  employ  as  his  attorney  the  same  person 
who  acted  as  attorney  of  the  person  over  whose  property  the  re- 
ceiver was  appointed  ;  such  a  receiver  is  not  entitled  to  commis- 
sions, nor  to  be  allowed  for  counsel  fees  paid  to  such  attorney. 
Clapp  V.  Clapp,  10  St.  Rep.  733,  49  Hun  195,  125  N.  Y.  693. 

That  the  receiver  should  not  employ  the  counsel  of  either  party 
to  the  litigation  where  he  is  acting  adversely  to  one  of  them,  is 
held  in  Hynes  v.  McDermott,  3  St.  Rep.  592,  14  Daly,  104,  while 
the  rule  is  laid   down  generally  that  a  receiver  must  not  employ 


912  VOLUNTARY    DISSOLUTION    OF   A   CORPORATION. 

Art.  6.     Miscellaneous  Provisions  and  Exceptions. 

the  counsel  of  either  party.  Ex  parte  Ainslcy,  i  Edvv.  Ch.  576  ; 
Ray  V.  MacCouib,  2  Edw.  Ch.  165.  But  it  is  said  that  the  receiver 
may  employ  counsel  of  either  of  the  parties  by  consent.  IVarren 
V.  Sprag2ic.  I  1  Paige  Ch.  200,  4  Edw.  Ch.  416.  See  on  this  point 
Bennett  v.  Cliapin,  3  Sandf.  673  ;  Smith  v.  N.  V.  Consolidated  Stage 
Co.,  28  How.  377,  18  Abb.  ?r.  419. 

No  precedents  are  given  for  the  settlement  of  accounts  of  re- 
ceivers, since  that  matter  is  fully  considered  in  Special  Actions, 
where  forms  are  given  pages  1 161  to  1 187,  and  the  same  proceed- 
ings substantially  are  taken  on  voluntary  dissolution  as  in  an 
action,  so  far  as  relates  to  receivers. 


ARTICLE    VI. 

Miscellaneous  Provisions  and  Exceptions.    §§  2430,  2431. 

§  2430.  Certain  sales,  etc.,  void. 

A  sale,  assignment,  mortgage,  conveyance,  or  other  transfer,  of  any  property  of  a 
corporation,  made  after  the  fihng  of  a  petition  as  prescribed  in  this  title,  in  payment 
of,  or  as  security  for,  an  existing  or  prior  debt,  or  for  any  other  consideration  ;  or  a 
judgment  thereafter  rendered  against  the  corporation  by  confession,  or  upon  the 
acceptance  of  an  offer,  is  absolutely  void,  as  against  the  receiver  appointed  in  the 
special  proceeding,  and  as  against  the  creditors  of  the  corporation. 

R.  S.  §  70. 

2431.  [Am'd,  1884.]  Certain  corporations  excepted  from  this 
title. 

This  title  does  not  apply  to  an  incorporated  library  society,  to  religious  corporation, 
or  to  a  select  school  or  academy,  incorporated  by  the  regents  of  the  university  or  by 
the  legislature,  or  to  a  municipal  or  other  political  corporation.  In  case  of  corpo- 
rations affected  by  the  provisions  of  this  title,  and  not  having  stockholders,  it  sliall  be 
sufficient  for  the  purposes  of  this  title  to  notify  name  and  refer  to  the  "  members  "  of 
such  corporations  instead  of  "  stockholders  "  as  herein  provided. 

Id.  §  91  ;  L.  1884,  ch.  406. 

Section  2430  is  similar  to  §  71  in  statute  cited  under  last  section, 
and  it  was  held  in  Sands,  Rceeivcr,  v.  /////,  55  N.  Y.  18,  that  the 
word  "  transfer,"  in  that  statute,  means  a  passing  over  to  another 
of  an  existing  right  to  the  thing  transferred,  which  right  shall 
survive  the  transfer.  It  does  not  include,  and  the  inhibition  of 
the  statute  does  not  apply,  to  the  extinguishment  or  satisfaction 
of  a  chose  in  action,  either  by  payment  in  full  or  by  part  payment 
which  is  taken  in  full  satisfaction.  It  seems  it  was  not  the  object 
of  the  section  to  debar  the  corporation  from  collecting  debts  due 
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it,  but  it  was  intended  to  prohibit  transactions  designed  to  favor 
one  or  more  creditors,  or  to  give  them  a  preference  over  others. 
The  rule  that  insolvent  corporations  cannot,  directly  or  indirectly, 
prefer  their  creditors,  is  reiterated  in  Smith  v.  Danzig,  64  How. 
320 ;  and  Harris  v.  Thompson,  1 5  Barb.  62,  and  Sibell  v.  Remsen, 
33  N.  Y.  95,  are  cited  in  support  of  the  proposition. 
58 
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ARTICLE  I. 

REMEDIES   UNDER   THIS   TiTLE,   AND   WHEN   GRANTED. 
Part  of  §§  2433,  2432,  2458,  2461. 

§  2433.    Nature  of  the  remedies. 

Each  of  these  remedies  is  a  special  proceeding.     *     *     *     * 

§  2432.     [Am'd,  1896.]     The  different  remedies  under  this  title. 

This  title  provides  for  three  distinct  remedies,  as  follows  : 

1.  An  order  made  or  a  warrant  issued  against  a  judgment  debtor,  after  return   of 
an  execution. 

2.  An  order  made,  or  a  warrant  issued  against  a  judgment  debtor,  after  the  issuing 
and  before  the  return  of  an  execution. 
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3.  An  order,  made  after  the  issuing,  and  either  before  or  after  the  retum,  of  an 
execution,  against  the  person  who  has  property  of  the  judgmen"  debtor,  oris  indebted 
to  him. 

The  proceedings  under  subdivision  third  of  this  section  may  be  pursued  either 
alone  or  simultaneously  with  the  proceedings  under  subdivision  first  or  subdivision 
second.  The  party  to  whom  costs  are  awarded  in  a  .special  proceeding  shall  be 
entitled  to  the  same  remedies  under  this  title,,  under  the  .same  circumstances,  as  near 
as  may  be,  as  a  judgment  creditor.  And  for  the  purposes  of  this  title,  the  party  to 
whom  such  costs  are  awarded  shall  be  deemed  a  judgment  creditor,  and  the  party 
against  whom  they  are  awarded  shall  be  deemed  a  judgment  debtor. 

§  2458.  [Am'd,  1881,  1897.]  Upon  what  judgment  and  to 
•what  county  the  execution  must  have  issued. 

In  order  to  entitle  a  judgment  creditor  to  maintain  eitherof  the  special  proceedings 
authorized  by  this  article,  the  judgment  must  have  been  rendered  upon  the  judgment 
debtor's  appearance  or  personal  service  of  the  summons  upon  him,  for  a  sum  not  less 
than  twenty-five  dollars  or  substituted  service  of  the  summons  upon  him  in  accord- 
ance with  section  four  hundred  and  thirty-six  of  the  Code  of  Civil  Procedure;  and  the 
execution  must  have  been  issued  out  of  a  court  of  record ;  and  either : 

1.  To  the  sheriff  of  the  county  where  the  judgment  debtor  has,  at  the  time  of  the 
commencement  of  the  special  proceedings,  a  place  for  the  regular  transaction  of  busi- 
ness in  person ;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  State,  to  the  sheriff  of  the  county 
where  he  resides  ;  or, 

3.  If  he  is  not  then  a  resident  of  the  -State,  to  the  .sheriff  of  the  county  where  the 
judgment  roll  is  filed,  unless  the  execution  was  i.ssued  out  of  a  court  other  than  that  in 
which  the  judgment  was  rendered,  and,  in  that  case,  to  the  sheriff  of  the  county  where 
the  transcript  of  the  judgment  is  filed. 

^  2461.  Proceedings  where  judgment  is  against  joint   debtors. 

Where  the  execution  was  issued  as  prescribed  in  §  1941  of  this  act,  a  debt  due  to, 
or  other  personal  property  owned  by,  one  or  more  of  the  defendants  not  summoned, 
jointly  with  the  defendants  summoned,  or  with  any  of  them,  may  be  reached  by  a 
special  proceeding,  instituted  as  pre.scribed  in  this  article,  and  founded  upon  the 
judgment. 

The  language  of  §  2433  .settles  a  question  long  mooted  in  the 
courts  under  the  former  Code,  as  to  whether  the  remedy  is  an 
action  or  a  special  proceeding,  and  renders  obsolete  the  decisions 
in  a  large  number  of  cases.  As  to  the  view  taken  of  the  former 
statute  by  the  Court  of  Appeals,  see  Wright  v.  Nostrand,  94 
N.  Y.  31.  Since  the  Code  has  changed  these  proceedings,  from 
proceedings  in  an  action  to  special  proceedings,  the  debtor  can- 
not be  made  to  execute  an  assignment  of  lands  out  of  the  State 
in  proceedings  before  a  county  judge. 

Supplementary  proceedings  are  not  part  of  the  original  action, 
and  the  order  should  not  be  entitled  in  the  action.  Millikcn  v, 
TItovipson,  12  Civ.  Pro.  168  ;  compare  Lynch  v.  Riley,  22  Wkly. 
Dig.  357,  where  it  was  held,    that  if  the  title  were  defective  it 
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would  not  impair  the  force  of  the  afifidavit  if  it  intelligently  re- 
fers to  the  proceeding. 

It  is  said  by  the  codifiers  that  the  chapter  of  the  Code  of  Civil 
Procedure  relating  to  this  matter,  in  consequence  of  the  numerous 
amendments  interjected  after  its  enactment,  is  singularly  involved 
and  confused,  which  they  apparently  deem  quite  exceptional,  and 
that  in  order  to  remove  the  obscurities  of  expression  and  supply 
its  deficiencies,  it  has  been  entirely  rewritten.  If  its  condition 
was  worse  than  at  present  it  must  have  been  truly  lamentable,  as 
it  is  one  of  the  most  troublesome  articles  in  the  Code,  largely 
owing  to  the  lack  of  care  on  the  part  of  the  revisers.  It  will  be 
found  that  but  few  changes  of  substance  have  been  made,  but 
some  new  provisions  have  been  added,  a  few  omitted,  and  many  re- 
arranged. The  proceedings  under  the  Tax  Law,  chap.  908,  Laws 
1896,  may  be  taken  by  the  supervisor  of  the  town  or  ward  or 
county  treasurer,  or  by  the  president  of  a  village,  as  to  a  village  tax, 
within  one  year  after  return  of  the  tax,  before  the  county  judge  or 
special  county  judge  of  the  county.  The  act,  by  its  terms,  ap- 
plies to  all  villages,  whether  incorporated  by  special  act  or  under 
the  general  acts.  This  section  of  the  Code  is  in  accordance  with 
the  decision  in  Gibson  v.  Haggcrty,  37  N.  Y.  555,  holding  the 
several  proceedings  to  be  independent  and  superseding  along  line 
of  conflicting  decisions.  The  same  rule  was  held  in  National 
Bank  of  Rome  v.  Bering,  8  Week.  Dig.  261. 

A  creditor's  bill  for  discovery  still  exists  and  is  not  superseded 
by  supplementary  proceedings.  Hart  v.  Albright,  18  Supp.  718, 
28  Abb.  N.  C.  74.  Supplementary  proceedings  issued  under  §§ 
2441,  2446,  and  2447  of  this  title  give  upon  the  service  of  the 
order  the  judgment  creditor  the  priority  of  a  vigilant  creditor 
and  a  lien  upon  the  equitable  assets  of  the  debtor.  Dnffy  v. 
Dawson,  2  Misc.  401,  50  St.  Rep.  584,  21  Supp.  978.  Section 
2458  is  in  accordance  with  Bartlett  v.  McNeil,  60  N.  Y. 
53,  to  the  effect  that  the  debtor  must  have  been  personally  served 
or  appeared  in  the  action,  or  the  proceedings  cannot  be  had.  Sup- 
plementary proceedings  may  be  taken  on  a  judgment  for  costs  as 
the  Code  now  stands.  Davis  v.  Hcrrig,  65  How.  290.  To  au- 
thorize the  examination  of  a  non-resident  of  the  county  it  must 
appear  that  defendant  has  a  place  in  the  city  for  the  transaction  of 
business  in  person  as  distinguished  from  transactions  through  his 
agents.     Brozun  v.  Gump,  59  How.  507.     Where  a  transcript  of  a 
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justice's  judgment  is  filed  in  Kings  County,  and  a  transcript  in 
New  York,  it  was  lield  execution  was  properly  issued  to  the  sher- 
iff of  the  latter  county,  returnable  to  the  clerk  of  Kings,  and 
that  supplemental  proceedings  could  be  had  in  the  common 
pleas.  Stryhhig-  v.  Hicks,  2  Law  Ikill.  6.  Under  the  old  Code 
it  was  held  supplemental  proceedings  could  not  be  instituted 
where  a  transcript  of  a  justice's  judgment  for  less  than  $25,  ex- 
clusive of  costs,  has  been  filed,  and  an  execution  thereon  has  been 
returned  unsatisfied.      Wolf  v.  Jordan,  22  Hun,  108. 

As  a  party  by  executing  a  recognizance  agrees  to  the  entry  of 
judgment  in  case  of  forfeiture,  it  is  equivalent  to  an  appearance  in 
an  action  within  the  meaning  of  §  2458,  and  therefore  supple- 
mentary proceedings  may  be  based  upon  an  execution  issued 
upon  a  judgment  entered  on  the  forfeiture  of  a  recognizance,  al- 
though process  was  not  served,  and  the  defendant  did  not  ap- 
pear. People  V.  Cowan,  146  N.  Y.  348,  69  St.  Rep.  185,  reversing 
6  St.  Rep.  11,31  Supp.  427.  As  §  3017  of  the  Code  requires 
that  an  execution  upon  a  justice's  judgment  which  has  been 
docketed  in  the  county  court  must  be  issued  by  the  county  clerk, 
it  follows  that  where  the  execution  upon  such  justice's  judgment 
was  docketed  and  issued  out  of  the  county  court,  sH.ich  execution 
is  a  nullity,  and  proceedings  for  the  examination  of  the  judgment 
debtor  founded  thereon  are  fatally  defective.  Merritt  v.  Jiidd, 
18  Civ,  Pro.  160,  9  Supp.  491  ;  but  see  Baricthcr  v.  Brosche,  19 
Civ.  Pro.  446.  An  execution  required  as  the  basis  of  supplement- 
ary proceedings  is  the  execution  stated  in  §  2458,  and  a  com- 
pliance with  the  provisions  of  §  1252,  Code  Civil  Procedure,  will 
not  authorize  the  institution  of  supplementary  proceedings,  unless 
the  requirements  of  §  2458  exist.  Importers  and  Traders  Bank 
v.    Qiiackenbush,  144  N.  Y.  651,  71  St.  Rep.  280. 

An  execution  issued  to  the  county  where  the  debtor  resides 
during  summer,  although  the  same  is  not  his  permanent  resi- 
dence, and  which  is  returned  unsatisfied,  is  sufficient  to  sustain  an 
order  for  his  examination,  while  he  resides  in  such  county. 
Matter  of  Rozv land,  21  App.  Div.  172,  47  Supp.  493.  Where  an 
execution  was  issued  by  a  county  clerk  upon  the  judgment  of  a 
justice's  court  at  the  request  of  executors,  it  does  not  prejudice 
supplementary  proceedings  subsequently  taken  thereon,  that  the 
execution  was  not  indorsed  as  having  been  issued  by  executors. 
Vcyo  v.  Borlcy,  43  St.  Rep.  638,  18  Sui)p.   300.     The  fact  that  an 
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execution  upon  a  district  court  judgment,  of  which  a  transcript 
Avas  docketed  in  the  county  clerk's  office,  was  issued  by  the 
plaintiff's  attorney,  and  was  not  issued  or  indorsed  by  the  county 
clerk,  is  not  an  irregularity  which  deprives  the  court  of  jurisdic- 
tion in  supplementary  proceedings.  Bariether  v.  Brosche,  19  Civ. 
Pro.  446,  13  Supp.  561  ;  but  sqq  Merrit  v.Judd,  18  Civ.  Pro. 
160,  supra.  An  allegation  in  the  affidavit  on  an  application  for 
an  order  in  supplementary  proceedings  which  states  that  the 
execution  was  "  delivered  to  the  sheriff  of  Chemung  County 
where  the  said  judgment  debtor  resided  and  yet  resides,  or  has 
at  the  time  of  the  commencement  of  these  proceedings,  an 
office  for  the  regular  transaction  of  business  in  person,"  is  insuf- 
ficient to  justify  the  granting  of  an  order,  because  the  affidavit  is 
in  the  alternative,  and  therefore  alleges  neither  one  fact  nor 
the  other.  Arnot  v.  Wright,  55  Hun,  561,  29  St.  Rep.  425,  9 
Supp.  15. 

As  a  judgment  ceases  to  be  a  lien  upon  a  debtor's  real  estate 
ten  years  after  the  return  of  the  execution,  a  second  execution 
cannot  reach  all  the  debtor's  property,  and  therefore  an  order  for 
examination  and  the  appointment  of  receiver  thereon  may  beset 
aside  unless  the  defects  are  waived.  The  debtor's  appearance  in 
obedience  to  the  order,  and  submission  to  the  examination  with- 
out objection,  is  a  waiver  of  such  defects.  Glover  v.  Gargan,  10 
App.  Div.  527,  42  Supp.  74.  An  execution  returned  less  than  60 
days  may  be  the  basis  of  an  order  in  supplementary  proceedings, 
until  such  return  is  set  aside.  Highrock  Knitting  Co.  w.Bronner^ 
18  Misc.  631,  43  Supp.  684. 

ARTICLE  II. 

Jurisdiction.  §§  2434,  2459,  2462. 

§  2434.  [Am'd,  1895,  1891.]  What  judge  may  entertain  the 
proceedings. 

Either  special  proceedings  may  be  instituted  before  a  judge  of  the  court,  out  of 
which,  or  the  county  judge,  the  special  county  judge,  or  the  special  surrogate,  of  the 
county  to  which  the  execution  was  issued ;  or  where  it  was  issued  to  the  city  and 
county  of  New  York,  from  a  court  other  than  the  city  court  of  that  city,  before  a 
justice  of  the  Supreme  Court  for  that  city  and  county.  Where  the  execution  was 
issued  out  of  a  court  other  than  the  Supreme  Court,  and  it  is  shown  by  affidavit,  that 
each  of  the  judges,  before  whom  the  special  proceedings  might  be  instituted,  as  pre- 
scribed by  this  section,  is  absent  from  the  county,  or,  for  any  reason,  unable  or  dis- 
qualified  to  act,   the  special  proceedings  may  be  instituted  before  a  justice  of  the 
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Supreme  Court.  In  that  case,  if  he  does  not  reside  within  the  judicial  district  em- 
bracing the  county  to  which  the  execution  was  issued,  the  order  made  or  warrants 
issued  by  him  must  be  returnable  to  a  justice  of  the  Supreme  Court,  residing  in  that 
district,  or  the  county  judge,  or  the  special  judge,  or  special  surrogate,  of  that  or  an 
adjoining  county,  as  directed  in  the  order  or  warrant.  Where  the  judgment  upon 
which  the  execution  was  issued  was  recovered  in  a  district  court  of  the  city  of  New 
York,  either  special  proceedings  shall  be  instituted  before  a  justice  of  the  city  court 
of  the  city  of  New  York. 

§  2459.  In  what  county  judgment  debtor,  his  bailee,  etc.,  must 
attend. 

If  the  judgment  debtor,  or  other  person,  required  to  attend  and  be  examined,  as 
prescribed  in  this  article,  or  the  ofiicer  of  a  corporation,  required  to  attend  in  its  be- 
half, is,  at  the  time  of  the  service  of  the  order  upon  him,  a  resident  of  the  State,  or 
then  has  an  office  within  the  State,  for  the  regular  transaction  of  business,  in  person, 
he  cannot  be  compelled  to  attend,  pursuant  to  the  order,  or  to  any  adjournment,  at  a 
place  without  the  county  wherein  his  residence  or  place  of  business  is  situated. 

§  2462.  Proceedings  commenced  before  one  judge  may  be  con- 
tinued before  another. 

Sections  26,  52,  and  279  of  this  act  apply  to  a  special  proceeding,  instituted  as  pre- 
scribed in  this  article;  and  the  judge  before  whom  it  is  continued,  as  prescribed  in 
either  of  those  sections,  is  deemed  to  be  the  judge  to  whom  an  order  or  warrant  is 
returnable,  for  the  purpose  of  any  provision  of  this  or  the  next  article. 

The  proceedings  are  before  a  judge  and  not  in  court.  Webber 
V.  Hobbie,  13  How.  382  ;  Miller  v.  Boivman,  15  id.  10  ;  Butting  v. 
Vaftderbiirgh,  17  id.  80.  The  order  may  be  made  at  chambers, 
and  entitling  the  order  at  Special  Term  does  not  make  it  void. 
Hulsaver  v.  Wiles,  11  How.  446  ;  Dresser  v.  Van  Pelt,  15  id.  19. 
A  general  stay  should  not  be  granted  by  a  judge  other  than  the 
one  before  whom  the  proceeding  is  pending.  Bank  of  Genesee  v. 
Spettcer,  15  How.  14.  It  was  held  at  an  early  date,  under  the  old 
Code,  that  the  proceedings  might  be  entitled  in  the  action. 
Davis  V.  Turner,  4  How.  190.  And  that  practice  has  been 
followed  almost  without  question  or  criticism  under  the  present 
Code,  despite  the  fact  that  it  has  now  become  settled  that  it  is  a 
special  proceeding.  It  is,  however,  held  in  Milliken  v.  Thompson, 
8  State  Rep.  106,  that  proceedings  supplementary  to  execution 
are  not  a  part  of  an  action,  and  the  order  should  not  be  entitled 
in  the  action.  It  is  said  in  Bingham  v.  Disbrow,  37  Barb.  24, 
that  any  justice  of  the  Supreme  Court  may  make  an  order  on 
the  judgment  of  that  court,  without  regard  to  his  residence  or 
location.  But  in  Browning  v.  Hayes,  41  Hun,  382,  it  is  held  that 
a  non-resident  debtor  cannot  be  taken  out  of  the  county  where 
his  place  of  business  is  located.  When  an  order  is  made  by  a 
justice   of  the   Supreme   Court  to   examine   a   judgment    debtor 
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in  another  judicial  district,  the  order  must  be  made  returnable 
before  a  judge  in  that  district,  and  the  words,  "  in  that  case,"  in 
§  2434,  do  not  alone  refer  to  orders  made  for  inferior  judges,  but 
are  intended  to  embrace  all  orders  to  be  made  "  before  a  justice 
of  the  Supreme  Court." 

The  order  is  within  the  jurisdiction  of  the  judge  of  the  county 
to  which  execution  has  been  issued.  Miller  v.  Adams,  7  Lans. 
131,  affirmed,  52  N,  Y.  409.  And  a  county  judge  cannot  make 
an  order  to  examine  a  third  party  on  a  judgment  of  the  Su- 
preme Court  unless  execution  has  been  issued  to  the  county 
of  such  judge.  Terry  v.  Hultz,  39  How.  169.  Although  a 
transcript  has  been  filed,  it  was  held  that  the  Marine  Court 
had  jurisdiction  to  take  supplementary  proceedings.  Hocbrook 
V.  Orgler,  49  How.  289.  A  justice  of  the  Supreme  Court 
has  power  to  entertain  proceedings  on  a  judgment  of  that 
court.  Baldwin  v.  Perry,  25  Hun,  72,  reversing  i  Civ.  Pro. 
32.  All  the  proceedings  on  a  judgment  of  the  Supreme 
Court  may  be  had  before  a  justice  of  that  court  anywhere 
in  the  State,  except  the  attendance  and  examination  of  the 
party  proceeded  against.  Croiise  v.  Wheeler,  33  How.  337  ;  Biiig- 
Jiam  V.  Disbrow,  37  Barb.  24.  The  order  may  require  the  party 
proceeded  against  to  appear  at  a  time  and  place  specified  before 
the  justice  who  makes  the  order,  "or  some  other  justice  of  this 
court  at  chambers."  Bank  for  Savings  v.  Hope,  8  Daly,  316. 
The  warrant  to  arrest  the  debtor  may  be  made  by  a  judge  at 
chambers  residing  in  the  same  judicial  district,  although  not  in 
the  same  county  as  the  debtor,  but  it  is  said  that  this  power 
should  not  be  exercised  in  a  case  where  the  judgment  debtor 
resides  in  a  distant  county,  unless  to  prevent  a  failure  of  justice. 
The  referee  appointed  may  reside  in  a  different  county  from  that 
of  the  debtor.  Wilson  v.  Andrews,  9  How.  39.  Where  the  order 
is  to  appear  before  a  referee,  and  he  is  absent,  an  order  to  appear 
before  another  referee,  obtained  from  another  judge,  is  irregular. 
The  judge  who  granted  the  first  order  could  have  named  another 
referee  or  changed  the  time  of  hearing.  Allen  v.  Starring,  26 
How.  57.  Upon  an  order  made  in  county  court  to  vacate  an 
order,  in  supplementary  proceedings,  made  by  the  count)-  judge, 
requiring  the  judgment  debtor  to  appear  before  a  referee,  the 
court  has  not  power,  upon  denying  the  motion,  the  return  day 
of  the  original  order  having  passed,  to  direct   the   debtor  to  ap- 
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pear  before  the  referee  at  a  subsequent  day  and  to  be  examined, 
as  jurisdiction  to  make  the  order  for  the  examination  is  vested 
in  the  judge  and  not  in  the  court.  Douglass  v.  Mainzer,  40  Hun, 
75.  But  on  the  other  hand  in  apparent  conflict  with  this  hold- 
ing, see  Special  Term  decision  in  Joyce  v.  Spafard,  9  Civ.  Pro. 
342.  Where  a  transcript  of  a  judgment  of  a  justice  in  Brooklyn 
was  filed  in  the  ofifice  of  the  county  clerk  of  Kings  and  a  tran- 
script filed  in  the  of^ce  of  the  clerk  of  New  York  County,  held, 
that  an  execution  was  properly  issued  to  the  sheriff  of  New  York 
and  made  returnable  to  the  clerk  of  Kings,  and  supplementary 
proceedings  were  properly  taken  in  the  common  pleas.  Stry- 
bing  V.  Hicks,  2  Law  Bull.  6.  See,  also,  as  to  the  jurisdiction  of 
common  pleas  on  judgment  of  district  court,  Hanrie  v.  Veegtlin, 
5  Law  Bull.  38.  The  provisions  of  this  section  are  the  subject 
of  judicial  construction  in  Baldwin  v.  Perry,  25  Hun,  71.  And 
it  is  there  said  that  the  system  of  this  section  is  plain :  that  it 
confers  power  to  institute  supplementary  proceedings.  First. 
Before  any  judge  of  the  court  out  of  which  the  execution  issued. 
Second.  Before  any  county  judge  or  special  county  judge  of  any 
county  to  which  execution  was  issued.  Third.  Before  any  judge 
of  the  Court  of  Common  Pleas  in  and  for  the  city  of  New  York, 
where  the  execution  was  issued  to  that  county,  out  of  any  court 
other  than  the  Marine  Court.  Fourth.  To  provide  for  cases 
where  the  execution  is  issued  out  of  a  court  other  than  the 
Superior  Court,  and  each  of  the  judges  before  whom  the  special 
proceedings  might  be  instituted  as  previously  prescribed  in  the 
section,  is  absent  from  the  county,  or  for  any  reason  unable  or 
disqualified  to  act,  by  authorizing  the  proceedings  in  such  cases 
to  be  instituted  before  a  justice  of  the  Supreme  Court,  and  direct- 
ing where  the  subsequent  steps  in  the  proceeding  shall  be  taken, 
in  cases  in  which  the  party  proceeded  against  does  not  reside  in 
the  judicial  district  embracing  the  county  to  which  execution  was 
issued.  The  court  adds  that  all  these  provisions  are  harmonious 
and  consistent  with  each  other,  and  ofTer  no  occasion  for 
reasonable  doubt. 

A  justice  of  the  Supreme  Court  granting  an  order  after  the 
examination  of  a  judgment  debtor,  should  not  make  all  subse- 
quent proceedings  returnable  before  another  justice  in  a  different 
judicial  district,  nor  is  there  any  provision  which  authorizes  pro- 
ceedings to  punish  for  contempt  or  any  other  purpose  to  be  con 
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tinucd  before  an  officer  other  than  the  one  before  whom 
it  was  instituted.  Blanchard  v.  Reilly,  11  Civ.  Pro.  278.  A 
judge  of  the  Supreme  Court  of  Brooklyn  may  make  an  order 
based  on  the  judgment  of  that  court  after  a  return  of  execution 
unsatisfied  directing  a  third  person  to  appear  for  examination  in 
another  county  of  the  State  as  to  the  property  of  the  judgment 
debtor.  Graves  v.  Scovillc,  12  Civ.  Pro.  165.  If  the  judgment 
upon  which  supplementary  proceedings  are  taken  was  a  judg- 
ment of  the  Supreme  Court,  the  order  is  properly  entitled  in  the 
Supreme  Court,  although  made  by  a  county  judge,  Ackerle  & 
Gerard  Co.  v.  Parte,  39  St.  Rep.  17,  i4Supp.  466,  22  Civ.  Pro.  382. 

The  part  of  the  section  which  requires  that  the  order  when 
granted  by  a  justice  of  the  Supreme  Court,  in  a  district  other 
than  the  debtor's  residence,  shall  be  returned  before  a  justice  of 
the  district  embracing  the  county  in  which  the  execution  was 
issued,  applies  to  proceedings  where  the  execution  was  issued 
from  the  Supreme  Court,  as  well  as  executions  from  other  courts. 
Peck  V.  Baldwin,  58  Hun,  308,  34  St.  Rep.  511,  11  Supp.  792,  19 
Civ.  Pro.  403,  affirmed,  131  N.  Y.  567.  The  recorder  of  the  city 
of  Albany  can  act  in  supplementary  proceedings  only  within  the 
limits  of  the  city.  Carroll  v.  Langan,  63  Hun,  380,  44  St.  Rep. 
224,  18  Supp.  290. 

The  residence  is  determined  by  the  place  where  the  debtor 
resided  when  execution  against  the  property  has  issued.  Bing- 
ham V.  Disbrozv,  37  Barb.  24;  McEzvan  v.  Burgess,  25  How.  92  ; 
Jesupx.  Jones,  32  id.  191.  It  is  not  necessary  that  supplementary 
proceedings  should  be  conducted  in  the  judicial  district  in  which 
the  action  was  tried  and  judgment  entered.  They  may  be  in- 
stituted before  a  justice  of  the  Supreme  Court  in  another  district. 
Jacobson  v.  Doty,  etc.,  Co.,  32  Hun,  436.  A  weigher  in  the  New 
York  Custom  House  has  not,  as  such,  a  place  of  business  in  the 
city  of  New  York.  Belknap  v.  Hasbroiick,  13  Abb.  418,  n.  The 
place  of  business  need  not  be  the  principal  place  of  busi- 
ness of  the  debtor.  McEwan  v.  Burgess,  25  How.  92.  Where 
the  execution  was  issued  to  Queens,  where  the  judgment 
debtor  resided,  and  returned  unsatisfied,  it  was  held  that 
a  justice  of  the  Supreme  Court  in  the  city  of  New  York  had 
jurisdiction  to  make  an  order  compelling  a  debtor  to  the  judg- 
ment debtor,  residing  in  the  city  of  New  York,  after  examination, 
to  apply  the  property  of  the   judgment   debtor  in   his  hands,  or 
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make  payment  to  the  judgment  creditor  upon  his  judgment. 
Foster  V.  Prince,  18  How.  258.  Where  execution  was  issued  on 
a  judgment  in  the  New  York  Superior  Court  to  a  county  other 
than  New  York,  where  the  debtor  resided  at  the  time  of  its 
issue,  and  after  its  return  unsatisfied  the  debtor  removed  to  New 
York,  it  was  held  he  could  be  examined  there.  Gould  v.  Moore, 
51  How.  188.  A  judgment  debtor  can  be  examined  without  the 
county  of  his  residence  only  where  he  has  a  regular  place  of 
business  and  transacts  it  in  person,  not  merely  by  agent.  Brown 
V.  Gmnp,  59  How.  507.  Where  the  debtor  does  not  reside  in  the 
State,  and  has  no  place  of  residence  here,  the  proceedings  must 
be  conducted  where  the  judgment  roll  was  filed.  When  he  has 
a  place  of  business  in  this  State  he  may  be  examined  in  the 
county  where  such  business  is  carried  on  if  a  transcript  has  been 
filed  there  and  an  execution  issued,  though  the  judgment  roll  was 
filed  in  another  county.     Anway  v.  David,  9  Hun,  296. 

' ARTICLE  in. 

Order  to  Examine  Debtor  After  Return  of  Execution. 

§  2435. 

Sub.    I.    Who  ENTITLED  TO  THE  REMEDY  A.MD  AGAINST  WHOM.      §    2435. 

2.  Return  of  the  execution. 

3.  The  AFFIDAVIT. 

4.  The  order  and  proceedings  thereon. 

Sub.    I.    Who  Entitled  to  the  Remedy  and  Against  Whom.      §  2435. 
§  2435.     [Am'd,  1896. J    Order  to  examine  debtor  after  return  of 
execution. 

At  any  time  within  ten  years  after  the  return,  wholly  or  partly  unsatisfied,  of  an  exe- 
cution against  property,  issued  upon  a  judgment,  as  prescribed  in  §  2458  of  this  act, 
or,  in  case  of  an  order,  issued  in  the  same  manner  so  far  as  the  provisions  of  said 
section  can  be  applied  in  substance,  the  creditor  under  such  judgment  or  order,  upon 
proof  of  the  facts,  by  affidavit  or  other  competent  written  evidence,  is  entitled  to  an 
order,  requiring  the  debtor  under  the  judgment  or  order,  to  attend  and  be  examined 
concerning  his  property,  at  a  time  and  place  specified  in  the  order. 

As  to  what  judgments  give  the  right  to  the  remedy,  see  §  2458 
and  cases  cited.  The  assignee  of  a  judgment  may  take  these 
proceedings,  and  this  is  true  even  though  he  take  the  assignment 
after  return  of  execution.  Ross  v.  C'/z/.w ;//<?«,  3  Sand f.  676  ;  Fred- 
erick v.  Decker,  18  How.  96;  Or/s  Case,  2  Abb.  457;  King  v. 
Kirby,  28  Barb.  49;  Crillv.  Kornmcyer,  56  How.  276.  The  per- 
sonal representatives  of  a  deceased  party  may  take  the  proceed- 
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ings  at  any  time  within  five  years  after  the  entry  of  judgment. 
Collier  V.  Dc Revere,  7  Hun,  61  ;  Seott  v.  Durfee,  59  Barb.  390,  n. 
See  §  1376  on  this  point.  The  judgment  presumptively  belongs 
to  the  executor  of  plaintiff,  Collier  v.  DeRevere,  supra,  and 
the  representative  of  a  deceased  creditor,  in  whose  lifetime 
an  execution  was  returned  unsatisfied,  may,  on  showing  that  fact 
and  letters  of  administration,  have  an  order.  Walker  v.  Donovan, 
53  How.  3.  The  representatives  of  a  party  whose  right  under 
the  judgment  and  execution  had  been  determined  prior  to  Sep- 
tember, 1880,  when  the  repeal  of  §  183  of  the  old  Code  took 
effect,  may  institute  proceedings  without  reviving  the  action. 
Pardee  v.  Tilton,  20  Hun,  ']6.  An  attorney  who  has  a  lien  on  a 
judgment  for  costs  and  interest  may  resort  to  supplementary 
proceedings,  but  the  afifidavit  should  show  the  fact  of  the  lien. 
Russell V.  Somerville,  4  Law  Bull.  3.  After  the  death  of  plaintiff 
the  attorney  who  obtained  the  judgment  has  no  authority  to  in- 
stitute proceedings,  they  must  be  taken  in  the  name  of  the  per- 
sonal representatives,  otherwise  they  are  void.  A  more  v.  La- 
Mothe,  5  Abb.  N.  C.  146. 

A  receiver  of  a  corporation  may  institute  proceedings  in  the 
name  of  the  corporation  after  it  has  ceased  to  exist,  and  procure 
the  appointment  of  a  receiver  of  the  judgment  debtor's  prop- 
erty. Wright  v.  Nostrand,  94  N.  Y.  31.  An  attorney,  employed 
to  collect  a  claim,  has  power,  by  virtue  of  his  original  retainer, 
after  he  obtains  judgment,  to  institute  supplementary  proceed- 
ings thereon,  and  to  procure  the  appointment  of  a  receiver. 
Ward  V.  Roy,  69  N.  Y.  96.  The  ground  on  which  this  ruling  is 
placed  is  that  it  is  a  proceeding  in  the  suit.  As  it  is  now  a 
special  proceeding,  possibly  a  different  rule  might  be  laid  down. 
In  Moore  v.  Taylor,  40  Hun,  56,  without  referring  to  the  case 
just  cited,  and  on  the  authority  of  Lusk  v.  /fasting's,  i  Hilt.  653, 
and  Egan  v.  Rooney,  38  How.  121,  it  is  said  that  the  authority  of 
the  attorneys  for  plaintiff  ceased  on  the  entry  of  judgment,  and 
after  that  plaintiff  could  employ  another  attorney  without  substi- 
tution, and  the  fact  of  a  lien  on  the  judgment  does  not  entitle 
the  attorneys  to  carry  on  the  proceedings.  A  judgment  creditor 
is  not  permitted  to  harass  his  debtor  by  successive  examinations 
after  he  has  once  fully  examined  him  ;  a  second  order  will  not  be 
granted  unless  some  good  reason  be  given  therefor,  even  though 
the  second  application  be  founded  upon  another  judgment,  held 
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by  the  same  creditor  against  the  same  debtor.      Caiiaiurn  v.  Mc- 
Andrcw,  20  Hun,  46. 

The  proceedings  are  autliorized  where  the  execution  is  against 
an  infant  judgment  debtor.  The  regularity  of  the  judgment 
cannot  be  inquired  into  collaterally.  Lcdcrcr  v.  EJircufcld,  49 
How.  403.  But  the  proceecJing  cannot  be  taken  against  a  foreign 
minister  or  consul.  They  are  under  the  exclusive  jurisdiction  of 
the  Federal  courts.  Grijfin  v.  Doiningiicz,  2  Duer,  656.  Nor 
against  a  corporation.  Hinds  x.  C.  &  R.  R.  Co.,  10  How.  487; 
Hammonds.  H.  R.  Iro)i  Co..  11  id.  29  ;  Sherivood  v.  Buffalo  & 
N.  Y.  R.  R.  Co.,  12  id.  136,  and  §  2463,  Code  of  Civil  Procedure. 
Nor  against  a  trustee  personally  upon  a  judgment  against  him  in 
his  representative  capacity.  In  re  Jung,  16  Week.  Dig.  563.  At 
least  not  until  it  appears  there  is  no  fund  that  can  be  reached. 
Felt  V.  Dorr,  29  Hun,  14.  Nor  can  a  person  maintain  the  pro- 
ceedings against  himself  in  a  representative  capacity.  The  pro- 
ceedings are  necessarily  collusive  and  void.  Matter  of  Living- 
ston, 27  Hun,  607.  And  the  proceedings  cannot  be  maintained 
against  a  judgment  debtor  under  arrest  on  an  execution  on  the 
same  judgment,  since  the  taking  of  the  body  is,  for  the  time 
being,  a  satisfaction  of  the  judgment.  MeGuinty  v.  Herrick,  5 
Wend.  240;  Chapman  v.  Ilatt,  11  id.  41  ;  Coopers  v.  Bigalow,  i 
Cow.  56. 

In  connection  with  this  subdivision,  see  Decrees  under  §  2458, 
supra. 

Proceedings  cannot  be  maintained  in  the  county  court  on  a 
judgment  of  a  justice's  court,  where  the  transcript  was  not  filed 
with  the  county  clerk  until  more  than  six  years  after  the  recovery 
of  the  judgment,  as  the  same  had  thus  become  barred  by  the 
statute  of  limitations.  Davidson  v.  Horn,  47  Hun,  51.  Pro- 
ceedings may  be  based  upon  an  order  which  directs  a  purchaser 
at  a  judicial  sale  to  pay  an  ascertained  amount  upon  the  refusal 
of  such  purchaser  to  complete  his  purchase,  and  a  receiver  may 
be  apjiointed  therein  and  may  maintain  an  action  to  set  aside  a 
fraudulent  conveyance  of  the  debtor.  Lydceker  v.  Smith,  44 
Plun,  454. 

Sub.    2.    Rkturn  of  the  Execution. 

The  execution  must  be  actually  returned  before  proceedings 
can  be  taken  under  the  first  subdivision,  and  the  remedy  on  the 
execution    should  be    really    exhausted.      Engle   v.   Bonneau,   2 
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Sandf.  679;  Livingston  v.  Cleveland,  5  How.  396;  Sackctt  v. 
Newton,  10  id.  560  ;  Fenton  v.  Flagg,  24  id.  499  ;  Tyler  v.  Whitney, 
33  Barb.  327.  But  the  sheriff  need  not  keep  the  execution  sixty 
days;  he  may  return  it  at  any  time  within  that  period,  and  pro- 
ceedings may  be  taken  thereon  at  once.  The  sheriff  is  presumed 
to  have  done  his  duty  in  searching  for  property.  Field  v.  Chap- 
man, 1 5  Abb.  434 ;  Hart  v.  Stearns,  4  Week.  Dig.  540 ;  First 
Nat.  Bank  of  Rome  v.  Bering,  8  id.  261.  This  is  the  rule  even 
though  the  sheriff  was  notified  the  debtor  had  property.  Stoors 
V.  Kelsey,  2  Paige,  418.  And  it  is  immaterial  whether  the  return 
was  at  the  request  of  the  creditor,  or  not,  unless  the  sheriff  has 
by  collusion  made  a  return  without  any  bona  fide  attempt  to 
find  goods  subject  to  levy.  Forbes  v.  Waller,  25  N.  Y.  430. 
Although  several  of  the  Supreme  Court  decisions  have  held  the 
contrary  doctrine,  they  must  be  regarded  as  overruled  by  this 
case.  The  return  of  the  sheriff  cannot  be  impeached  collater- 
ally, only  by  motion  to  set  it  aside.  Sperling  v.  Levy,  10  Abb. 
426;  Tyler  w  Whitney,  33  Barb.  327;  Oioen  v.  Dupignae,  9  Abb. 
180;  see,  also,  opinion  of  Judge  Smith  in  Forbes  v.  Waller, 
s?(pra,  a.nd  Wright  v.  Nostrand,  g4.  N.  Y.  31. 

Where  the  judgment  creditor  procured  an  order  about  two 
hours  before  the  return  was  actually  filed,  having  reason  to  sup- 
pose the  return  was  actually  filed,  the  fraction  of  a  day  was  dis- 
regarded and  the  order  held  valid.  Jones  v.  Porter,  6  How.  286. 
See  Blydenbiirgh  v.  Cotheal,  5  id.  200,  holding  the  same  rule  as  to 
filing  of  judgment  roll  and  appeal  therefrom.  So  the  creditor  was 
held  entitled  to  an  order  where  an  execution  was  returned  and  a 
judgment  roll  was  afterward  amended  by  reason  of  the  reduction 
of  the  judgment  without  issuing  another  execution.  Sluyter  v. 
Smith,  N.  Y.  Super,  1858,  cited  Bliss'  Annotated  Code,  vol.  2,  p. 
555.  In  Marx  v.  Spaulding,  35  Hun,  478  ;  S.  c,  16  Abb.  N.  C  .309, 
the  sheriff  returned  :  "  In  pursuance  of  the  demand  of  the  plain- 
tiff's attorneys  I  make  the  following  return  to  the  within  execu- 
tion ;  I  have  collected  nothing  under,  and  have  not  found  any 
personal  property  out  of  which  the  said  execution,  or  any  part 
of  the  same,  can  be  made  ;  but  I  have  thereunder  levied  on  the 
real  estate  mentioned  in  the  annexed  notice  of  sale,  and  have 
advertised  the  same  for  sale,  as  in  said  notice  provided  ;  I  have 
found  no  other  property  out  of  which  to  satisfy  the  same." 
This  return  was  held   insufificient  to  authorize  the  proceedings 
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after  return  of  execution.  This  case  is  said  (Abbott's  Annual, 
1886)  to  have  been  affirmed  by  the  Court  of  Appeals.  However, 
in  Forbis  v.  Spauldiiig,  52  N.  Y.  Super.  166  ;  S.  C.  8  Civ.  Pro. 
135,  upon  the  same  return,  it  was  held  that  the  execution  was 
returned  unsatisfied  within  the  meaning  of  this  section,  and  that 
phiintiff  was  entitled  to  an  order  for  the  examination  of  the  de- 
fendant. Where  process  was  only  served  on  one  partner  and 
judgment  and  execution  had  against  all,  a  return, ;/;///(?  lw)ta,he\d 
to  exhaust  the  remedy.  Perkins  v.  Kendal/,  3  Civ.  Pro.  240. 
Where  it  appeared  more  than  sixty  days  had  expired  since  is- 
suing execution  and  the  judgment  remained  unsatisfied,  it  was 
presumed  the  sheriff  had  done  his  duty  and  to  have  returned  the 
execution.     Bean  v.  Tonncle,  i  Civ.  Pro.  33. 

Proceedings  supplementary  may  be  taken  immediately  after 
due  return  of  execution  unsatisfied.  Englc  v.  Bonneau,  2  Sandf. 
679;  Livingston  v.  Cleavcland,  5  How.  396;  Forbes  v.  Waller,  25 
N.  Y.  430.  The  limitation  in  the  section  to  ten  years  renders 
obsolete  Oiven  v.  Diipignae,  9  Abb.  180;  Belknap  v.  Hasbrouck, 
13  id.  418  ;  Drigosv.  Williams,  15  id.  477.  The  latter  case  may, 
however,  be  regarded  as  authority  for  the  proposition  that  if 
proceedings  are  legally  instituted  on  a  judgment  before  the  lapse 
of  twenty  years  from  its  recovery,  they  do  not  abate  uj^on  the 
expiration  of  twenty  years.  Proceedings  may  be  instituted 
within  ten  \'ears  after  return  of  execution  against  property, 
though  more  than  ten  years  have  elapsed  since  the  return  of  a 
former  execution.     Levy  v.  Kirby,  51  N.  Y.  Super.  69. 

Supplementary  proceedings  must  be  brought  within  ten  years 
from  the  first  execution  upon  the  judgment,  and  the  time  can- 
not be  extended  by  showing  a  second  execution.  Bauniler  v. 
Ackernian,  63  Hun,  40,  43  St.  Rep.  87,  17  Supp.  436.  An 
examination  of  a  judgment  debtor  cannot  be  denied  merely 
because  he  shows  that  he  has  real  property  subject  to  levy. 
ElcvcntJi  Ward  Bank  v.  Heather,  22  Misc.  87,  48  Supp.  449, 
reversing  21  Misc.  539,47  Supp.  718,  81  St.  Rep.  718. 

Subdivision  7  of  §  382,  Code  Civil  Procedure,  which  provides 
that  an  action  upon  a  judgment  in  a  court  not  of  record  must  be 
brought  within  ten  years,  does  not  apply  to  supplementary  pro- 
ceedings issued  upon  an  execution  of  a  justice's  court.  Such 
proceedings  may  be  brought  on  such  judgment  any  time  within 
ten  years  after  its  rendition.     Green  v.  Haiiser,  »8  Civ.  Pro.  354,  31 
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St.  Rep.  17,  9  Supp.  660  ;  see,  also,  Bolt  v.  Hauscr,  57  Hun,  567, 
33  St.  Rep.  343,  10  Supp.  397,  19  Civ.  Pro.  7,  210.  The  objec- 
tion that  the  right  to  bring  proceedings  is  barred  by  Hmitation 
must  be  taken  before  the  appointment  of  a  receiver.  Bolt  v. 
Hauscr,  19  Civ.  Pro.  7,  10  Supp.  397.  The  requirement  that  the 
proceedings  must  be  instituted  within  ten  years  from  the  return 
of  the  execution  unsatisfied  applies,  although  the  right  accrued 
before  the  Code  Civil  Procedure  was  enacted.  Co7iyngham  v. 
Diiffey,  125  N.  Y.  200,  34  St.  Rep.  736  ;  McGuire  v.  Hudson,  41 
St.  Rep.  295,  16  Supp.  392  ;  Clcvelafid v.  Johnson,  5  Misc.  484,  26 
Supp.  734.  The  right  to  institute  the  proceedings  is  barred  ten 
years  after  the  return  of  the  first  execution  in  the  absence  of  new 
proceedings  to  revive  it.  Importers  &  Traders'  Bank  v.  Qiiack- 
enbnsh,  142  N.  Y.  567,  63  St.  Rep.  624,  reversing  80  Hun,  in, 
61  St.  Rep.  750,  30  Supp.  35.  Unless  the  judgment  is  a  lien  upon 
the  debtor's  real  estate  at  the  time  the  execution  was  issued, 
supplementary  proceedings  cannot  be  entertained.  Importers 
&  Traders  Bank  v.  Quackcnbush,  143  N.  Y.  567,  62  St.  Rep. 
781,  reversing  80  Hun,  in,  61  St.  Rep.  750,  30  Supp.  35.  Even 
if  an  execution  be  the  first  one  issued  to  the  county  of  the  debt- 
or's residence,  yet,  supplementary  proceedings  will  not  lie,  if  such 
execution  is  issued  more  than  ten  years  after  the  recovery  of  the 
judgment.  Importers  &  Traders'  Bank  v.  Quackenbush,  144 
N.  Y.  651,  71  St.  Rep.  280.  The  ten-year  limitation  in  supple- 
mentary proceedings  is  not  stayed  by  an  adjudication  in  bank- 
ruptcy against  the  judgment  debtor.  Cleveland  v.  Johnson,  5 
Misc.  484,  26  Supp.  734.  Where  an  execution  upon  a  judgment 
was  issued  without  leave  of  the  court  more  than  five  years  after 
the  entry  of  the  judgment,  supplementary  proceedings  instituted 
thereon  will  be  vacated.  Anltman  &  Taylor  Co.  v.  Syme,  87  Hun, 
295,  68  St.  Rep.  311,  34  Supp.  379.  In  proceedings  under  §  2435 
it  is  an  essential  requirement  that  an  execution  has  been  returned 
wholly  or  partially  unsatisfied ;  and  the  objection  that  such  exe- 
cution was  not  returned  before  the  granting  of  the  order  is  not 
waived  by  the  debtor's  appearance  and  submission  to  examination, 
for  the  defect  is  a  jurisdictional  one.  Jennings  v.  Lancaster,  15 
Misc.  444,  37  Supp.  196,  72  St.  Rep.  667.  A  trustee  against 
whom  a  judgment  has  been  rendered  may  be  examined  in  sup- 
plementary proceedings.  Sup.  Ct.  1898.  Matter  of  Goiigh,  i\ 
App.  Div.  307,  52  N.  Y.  Supp.  (86  St.  Rep.)  627. 
59 
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Sub.  3.  The  Affidavit. 
The  fact  that  the  court  is  improperly  named  in  the  title  of  the 
action  is  not  a  substantial  objection  to  the  order.  Terry  v.  Baugc, 
30  St.  Rep.  285,  9  Supp.  311,  18  Civ.  Pro.  288.  It  is  said  in  Scott 
V.  Durfcc,  59  Barb.  390,  and  Collier  v.  DcRcvcre,  7  Hun,  61,  that 
an  afiftdavit  is  not  necessary,  but  an  affidavit  is  the  usual  written 
evidence  on  which  the  order  is  soui^ht.  The  affidavit  may  be 
made  by  the  jud^jment  creditor,  his  attorney  or  agent.  Conivay 
V.  Hitc/tiiis,  9  Barb.  378.  The  person  making  the  afifiidavit  must 
be  in  some  way  connected  with  the  matter  so  as  to  know  the 
facts,  or  the  order  will  be  set  aside.  Frederick  v.  Decker,  18  How. 
96.  The  agent  should  show  the  nature  of  his  agency.  Hazves 
V.  Burr,  7  Robt.  452.  And  if  made  by  an  assignee  the  affidavit 
should  show  the  fact,  Lindsay  v.  Sherman,  5  How.  308.  But 
an  affidavit  by  one  who  describes  himself  as  attorney,  of  the  plain- 
tiff, without  alleging  that  he  is  the  attorney,  is  sufificient.  Miller 
V.  Adams,  52  N.  Y.  409.  The  cases  holding  that  proof  was  nec- 
essary to  authorize  the  granting  of  order  under  old  Code  seem 
to  be  in  point  under  this  section.  People  v.  Oliver,  66  Barb.  570; 
Wegmanw.  CJiilds,  A^  id.  403  ;  Greene  w.  Bullard,  8  How.  313. 
The  proceedings  cannot  be  maintained  on  an  affidavit  which 
does  not  correctly  describe  the  judgment.  This  defect  cannot 
be  cured  by  amendment.  Kennedy  v.  Weed,  10  Abb.  62.  It 
must  set  forth  that  the  judgment  has  been  docketed,  and  that 
the  transcript  was  filed  before  execution  issued.  Halves  \.  Burr, 
/Robt.  452;  Simmsv.  Frier,  2  Law  Bull.  97.  This,  however, 
only  on  execution  on  judgment  of  an  inferior  court.  Bingham 
V.  Disbrow,  37  Barb.  24;  Kennedy  v.  Thorp,  3  Abb.  (N.  S.)  131. 
But  it  need  not  allege  specifically  that  the  judgment  is  for  more 
than  $25  if  the  fact  appear.  Whit  lock's  Case,  i  Abb.  320.  Nor 
that  the  justice  had  jurisdiction  if  it  shows  the  judgment  is  regular. 
Conway  v.  Hitchins,  9  Barb.  378,  supra.  Whether  it  must  state 
the  execution  was  "  against  property."  Me  Arthur  v.  Lansluirgh, 
I  Code  R.  (N.  S.)  211  ;  People  v.  Hulburt,  5  How.  446.  The  rule 
requiring  an  averment  that  no  previous  application  has  been 
made  for  the  order  was  not  intended  to  apply  to  these  proceed- 
ings. Schanck  v.  Conover,  56  How.  437  ;  Sayer  v.  McDonald,  2 
How.  Pr.  (N.  S.)  119.  But  the  rule  is  different  in  the  Common 
Pleas.  Diossey  v.  West,  i  Law  Bull.  23.  As  to  requisites  in  an 
application  under  chapter  640,  Laws  of   1881,  see  In  re  Conklin, 
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21  Week.  Dig.  329.  It  need  not  appear  by  the  affidavit  that  the 
judgment  debtor  has  property.  HatcJi  v.  Weyburn,  8  How.  163. 
The  papers  should  be  entitled  in  the  county  court,  in  proceed- 
ings on  appeal  from  justice's  judgment.  People  v.  Oliver,  66  l^arb. 
570.  Where  the  trustee  of  an  express  trust  is  chargeable  with 
costs  they  are  payable  from  the  estate,  and  an  affidavit  in  sup- 
plementary proceedings  that  an  execution  against  his  property 
"  as  assignee  "  has  been  returned  unsatisfied  is  not  sufficient,  as 
it  does  not  sufficiently  appear  that  the  execution  directed  the 
sheriff  to  satisfy  the  judgment  out  of  the  trust  property  held  by 
the  assignee,  as  required  by  §  1371.  Felt  v.  Dorr,  29  Hun,  14. 
As  to  the  rule  when  execution  was  returned  under  the  old  Code, 
as  to  averments  conforming  to  that  Code,  see  Fohvellv.  Cambeis, 
14  Week.  Dig.  115.  Where  an  affidavit  states  the  entry  of  a 
judgment  in  the  clerk's  office,  and  alleges  that  an  execution  was 
duly  issued  thereon  and  delivered  to  the  sheriff,  it  is  sufficiently 
shown  that  such  execution  was  issued  out  of  a  court  of  record. 
Joyce  V.  Spafard,  9  Civ.  Pro.  342  ;  appeal  dismissed  without  opin- 
ion, loi  N.  Y.  657.  An  affidavit  for  examination  of  a  judg- 
ment debtor  sufficiently  shows  the  court  in  which  the  judgment 
was  rendered  where  it  is  entitled  in  the  Supreme  Court,  and  states 
that  the  judgment  "  was  rendered  and  perfected  in  this  action." 
Webster  v.  Saiicn,  3  How.  (N.  S.)  320.  Where  the  affidavit  states 
the  filing  of  the  transcript  on  the  same  day,  it  will  be  presumed, 
in  support  of  the  proceedings,  that  the  transcript  was  filed  before 
the  execution  has  issued.  Id.  The  affidavit  should  specify  the 
amount  rennaining  unpaid,  and  although  the  omission  to  do  so 
does  not  deprive  the  judge  of  jurisdiction  to  grant  the  order,  it  is 
an  irregularity  which  furnishes  good  ground  for  the  debtor's 
motion  to  set  aside  the  order.  Douglas  v.  Mainzer,  40  Hun,  75. 
An  affidavit  for  an  order  of  examination  in  supplementary 
proceedings  must  show  that  the  execution  was  issued  to  the 
sheriff  of  the  county  in  which  the  debtor  resided  or  had  a  place 
of  business  at  the  time  of  the  commencement  of  the  proceed- 
ings. Matter  of  Zelic  v.  Vrovian,  22  Misc.  \^6,  sub  nom,  Zelie 
v.  VrornaUy  50  Supp.  836,  84  St.  Rep.  836. 
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Form  for  Affidavit  against  Resident  Debtor. 

UL.STKR  COUN'TV  COURT. 


Harrison  Snyder 
Solomon  Bates. 


Ulster  County,  si-.  .■ 

Harrison  Snyder,  beintj  duly  sworn,  says  that  on  the  25th  day  of 
March,  1886,  a  judgment  was  rendered  by  the  Supreme  Court  of  the 
State  of  New  York  in  favor  of  the  said  Harrison  Snyder  and  against 
the  said  Solomon  Bates,  for  $520  damages  and  $79  costs,  and 
which  said  judgment  is  now  owned  by  this  deponent.'  That  the 
judgment  roll  thereupon  was  duly  filed  in  the  office  of  the  county 
clerk  of  the  county  of  Ulster,  and  said  judgment  was  duly  docketed 
in  said  clerk's  office  on  the  day  last  aforesaid.  (Or,  that  a  transcript 
thereof  was  duly  filed,  and  said  judgment  was  duly  docketed,  in  the 
Ulster  County  clerk's  office  on  the  25th  day  of  March,  1886.) 

That  said  judgment  was  rendered  upon  the  said  judgment  debtor's 
appearance  (or  upon  the  personal  service  of  the  summons  upon  said 
Solomon  Snyder),  and  was  duly  docketed  on  said  25th  day  of  March, 
1886,  in  Ulster  County  clerk's  office.  That  an  execution  was  duly 
issued  upon  said  judgment  out  of  said  court  on  the  ist  day  of 
April.  1886,  against  the  property  of  said  Solomon  Bates,  to  the 
sheriff  of  the  county  of  Ulster,  where  the  said  Solomon  Bates  resided 
(or  has  a  regular  place  for  the  transaction  of  business  in  person)  at 
the  time  of  the  commencement  of  this  proceeding. 

The  said  execution  has,  less  than  ten  years  since,  and  on  the  26th 
day  of  June,  1886,  been  duly  returned  by  said  sheriff  to  the  county 
clerk  of  the  countv  of  Ulster,  wholly  unsatisfied,  and  that  the  whole 
amount  of  said  judgment  is  still  unpaid,  together  with  interest 
thereon  from  the  25th  day  of  March,  1886.  That  no  previous  ap- 
plication has  been  made  for  an  order  in  this  matter. 

{Jurat.)  (Signature.) 

The  affidavit  upon  \vhich  an  order  is  granted  must  show  that 
the  proceedings  are  authori/xd  by  the  judgment  creditor.  Brozvn 
V.  Walker,  28  St.  Rep.  36,  8  Supp.  59.  It  must  show  that  a 
demand  has  been  made  that  the  debtor  apply  his  property  to 
the  payment  of  the  judgment,  and  must  show  also  the  means  of 
the  affiant's  information.  Boivcry  Bank  v.  Widviaycr,  9  Supp. 
629.  An  insurance  agent  having  a  desk  in  the  office  of  the  com- 
pan\-  has  there  a  place  f(u-  llie  transaction  of  business  within  the 
intent  of  §  2458,  in  the  absence  of  proof  that  he  is  continuously 
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absent    from   such   office  by   the   requirements   of   his   business. 
Batcheldor  v.  Nugent,  23  Civ.  Pro.  178,  24  Supp.  828. 

The  words  "  an  office  "  for  the  transaction  of  business  in  per- 
son, is  equivalent  to  "  a  place  "  for  the  transaction  of  business 
in  person.  Batcheldor  v.  Nugent,  23  Civ.  Pro.  178,  24  Supp. 
828,  supra. 

An  affidavit  for  an  order  to  examine  a  debtor  in  supple- 
mentary proceedings  which  states  the  jurisdiction  facts  solely  on 
information  and  belief  is  insufficient,  unless  the  sources  of  infor- 
mation and  grounds  of  belief  are  stated.  Matter  of  Parrish,  28 
App.  Div.  22,  sub  nom.  Pieree  v.  Parrish,  50  N.  Y.  Supp.  (84 
St.  Rep.)  735.  An  affidavit,  made  by  the  managing  clerk  of  the 
attorney  for  the  judgment  creditor,  on  a  motion  for  the  examina- 
tion of  a  third  party  in  supplementary  proceedings,  stating  that 
the  third  party  "  has  personal  property  of  N.,  the  said  judgment 
debtor  above  named,  exceeding  $10  in  value,"  is  sufficient  to  war- 
rant the  issuing  of  an  order  for  such  examination.  Bruen  v. 
Nickels,  30  App.  Div.  396,  51  N.  Y.  Supp.  (85  St.  Rep.)  352. 

The  affidavit  for  an  order  for  examination  must  show  that 
the  execution  was  issued  to  the  sheriff  of  the  county  in  which 
debtor  resided,  or  had  a  place  of  business  at  the  time  of  the 
the  commencement  of  the  proceeding,  and  the  statement  of  the 
debtor's  residence  and  place  of  business  must  not  be  in  the  dis- 
junctive, or  it  is  a  jurisdictional  defect,  not  cured  by  the  debtor's 
appearance.  Matter  of  Zelie  v.  Vronian,  22  Misc.  486,  50  Supp. 
836,  84  St.  Rep.  836.  An  affidavit  which  states  the  jurisdictional 
facts  solely  on  information  and  belief  must  state  the  sources  of 
information  and  grounds  of  belief,  or  it  is  insufficient.  Matter 
of  Parrish,  28  App.  Div.  22,  50  Supp.  735.  If  the  affidavit  states 
that  the  judgment  roll  was  filed  in  the  county  of  the  venue,  and 
the  transcript  filed  and  docketed  in  another  county  to  which  the 
execution  was  issued,  such  affidavit  is  not  defective  in  omitting 
to  state  a  docket  of  the  judgment  in  the  first  county,  as  the  same 
will  be  presumed  from  the  fact  stated.  Ludlow  v.  Mead,  21  St. 
Rep.  435,  3  Supp.  321.  The  omission  of  the  judgment  creditor 
to  write  his  office  and  place  of  address  on  the  copy  of  the  affi- 
davit and  order  is  a  mere  irregularity  and  does  not  vitiate  the 
service  of  the  order,  nor  does  it  authorize  the  judge  making 
the  order  to  vacate  the  same  on  an  ex  parte  application.  Dorsey 
V.  Cumniings,  48  Hun,  ^6.     An  affidavit  for  an  order  for  a  second 
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examination  of  the  judgment  debtor,  must  state  the  facts  which 
lead  the  creditor  to  beUeve  that  money  has  come  into  the 
debtor's  hands  since  the  first  examination.  Losce  v.  Allen,  \J 
Misc.  275,  40  Supp.  349. 

Sub.    4.   Thk  Order  .\nd  Proceedings  Thereon. 

The  general  rule  is  that  the  order  need  not  set  out  the  facts 
requisite  to  give  jurisdiction.  People  v.  Oliver,  66  Barb.  570.  A 
different  rule  is  held  in  the  Common  Pleas.  Day  v.  Brosnan,  6 
Abb.  X.  C.  312.  But  if  the  order  attempts  to  recite  the  facts  it 
is  said  that  it  must  recite  them  correctly,  or  the  order  will  be  set 
aside  on  application.  Hatch  v.  Wcyburn,  8  How.  163.  Under 
the  old  Code,  §  292,  it  was  held  that  a  non-resident  of  the  State 
could  onlv  be  required  to  be  examined  in  the  county  where  the 
judgment  roll  was  filed.  Aiiivay  v.  David,  9  Hun,  296.  An 
order  which  states  no  place  where  the  judgment  debtor  is  to  ap- 
pear is  fatally  defective.  Kclty  v.  Yerby,  31  How.  95.  Where 
the  order  fails  to  name  a  justice  in  the  district  where  the  debtor 
resides  it  is  said  to  be  fatal  if  i)romptly  raised.  Shiilts  v.  A)i- 
drews,  54  How.  376.  An  order  requiring  a  debtor  to  appear 
•'  before  me  or  some  other  justice  of  the  court,"  etc.,  is  not  sub- 
ject to  objection  on  that  account.  The  additional  words  are 
merely  surplusage.  Bank  for  Savi)igs  v.  Hope,  8  Daly,  316; 
Drener  V.  Van  Pelt,  15  How.  19.  An  order  should  not  direct 
the  proceedings  to  be  sent  to  any  other  county  than  that  in 
which  the  examination  is  had.  Pardee  v.  Tilton,  20  Hun,  'j6. 
Where  an  order  was  made  with  the  clause,  "  all  subsequent  pro- 
ceedings shall  be  had  before  me,"  it  was  held  this  did  not  pre- 
vent any  other  officer  having  jurisdiction  from  granting  an  order 
against  other  parties  based  on  the  same  judgment,  that  the 
phrase  quoted  should  be  construed  to  mean  all  subsequent  pro- 
ceedings under  the  same  order.  First  Nat.  Bank  v.  Derini^,  8 
Week.  Dig.  261.  It  is  irregular  to  require  the  debtor  to  appear 
before  any  judge  other  than  the  one  who  makes  the  order,  ex- 
cept as  provided  in  the  section.  Vibert  v.  Frost,  3  Abb.  119; 
Ilaggerty  v.  Roders,  15  id.  314,  n.  An  order  returnable  on  Sun- 
day is  a  nullity,  and  may  be  disregarded.  Arctic  Fire  Ins.  Co. 
V.  Hicks,  7  Abb.  204.  Two  orders  for  examination  of  a  judg- 
ment debtor,  which  he  must  obey,  cannot  be  in  force  at  the 
same  time.     If  a  debtor  refuses  to  obey  an  order,  and  a  second 
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one  is  obtained,  he  cannot  be  punished  for  contempt  for  dis- 
obeying the  first.  Gaylord  v.  Jones,  7  Hun,  480;  Allen  v.  Star- 
ring, 26  How,  57  ;  Brockncy  v.  Bricn,  37  id.  270.  Where  a  judg- 
ment was  recovered  fifteen  years  before  the  proceedings,  and  exe- 
cution issued  fourteen  years  before,  proceedings  could  not  be 
maintained  on  return  of  an  execution  issued  without  leave  of 
court.  Belknap  v.  Hasbrouck,  13  Abb.  418,  n.  Where  an  exe- 
cution had  been  issued  and  returned  ten  years  previously,  the 
order  was  held  regular,  though  there  was  another  execution  out- 
standing not  returned.     Oiven  v.  Dupignac,  17  How.  512. 

The  withdrawal  of  a  proceeding  by  consent  is  no  bar  to  subse- 
quent order  for  examination.  Carter  v.  Clarke,  7  Robt.  43.  So 
where  a  motion  to  set  aside  an  order  has  been  granted,  but  no  or- 
der entered  thereon,  no  objection  to  a  second  order  can  be  based 
on  the  pendency  of  the  first  proceeding.  ShultZY.  Andrews,  ^^ 
How.  376.  No  further  orders  should  be  made  for  examination 
unless  it  appears  that  the  debtor  has  subsequently  acquired 
property,  or  another  execution  been  issued  and  returned,  or  new 
facts  have  come  to  the  knowledge  of  the  creditor.  Jurgenson  v. 
Hamilton,  5  Abb.  N.  C.  149  ;  Hamilton  v.  Morange,  2  Law  Bull. 
58.  The  creditor  must  show  facts  to  justify  another  examina- 
tion, even  where  a  judgment  has  been  recovered  on  a  former 
judgment.  Irivin  v.  Chambers,  40  N.  Y.  Supr.  432  ;  Goodall  v. 
Detnaresty  2  Hilt.  534  ;  Orrs  Case,  2  Abb.  457  ;  Groeers  Bank  v. 
Bayaud,  21  Hun,  203;  Selling  v.  Mclntyre,  5  Law  Bull.  69; 
Canavan  v.McAndrezv,  20  Hun,  46.  The  rule  that  a  judgment 
creditor  will  not  be  permitted  to  harass  the  debtor  by  repeated 
examinations  does  not  apply  where  it  does  not  appear  that  the 
first  examination  was  concluded  otherwise  than  by  vacating  the 
order  authorizing  it.     Methodist  Book  Concern  v.  Hudson,  i  How. 

(N.  S.)5i7. 

But  an  order  should  not  be  granted  where  an  order  of  exam- 
ination was  outstanding  based  on  another  judgment  between  the 
same  parties,  there  being  no  reference  in  the  papers  to  the  ex- 
istence of  such  an  order  or  allegation  of  newly  acquired  prop- 
erty. Cromivellv.  Spofford,  4  Civ.  Pro.  273.  A  judge  has  power 
to  direct  a  judgment  debtor  to  appear  before  a  referee  for  exam- 
ination.    Kaufman  v.  Thresher,  10  Hun,  438. 

A  party  must  appear  in  obedience  to  the  order,  unless  there  is 
an  entire  want   of  jurisdiction,  and  objections  may  be  urged  on 
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the  return  day.  Shiiltz  v.  Andrews,  54  How.  378  ;  Hilton  v.  Pat- 
terson, 18  Abb.  245;  Arctic  Fire  Ins.  Co.  v.  Hicks,  7  id.  204; 
Courtois  V.  Harrison,  12  How.  359.  The  regularity  of  the 
judgment  cannot  be  questioned  in  these  proceedings.  Lederer 
V  Ehrcnfeld,  49  How.  403  ;  Saunders  v.  Hall,  2  Abb.  418  ;  Cour- 
tois  \.  Harrison,  i  Hilt.  109;  People  v.  Oliver,  66  Barb.  570; 
O'Neil  V.  Martin,  i  E.  D.  Smith,  404 ;  Diossy  v.  West,  8  Daly, 
208.  Nor  can  the  validity  of  the  execution  be  questioned. 
Sanford  v.  Sinclair,  8  Paige,  373  ;  Union  Bank  of  Troy  v.  Sar- 
geant,  53  Barb.  422.  But  a  stay  may  be  granted  the  debtor 
to  enable  him  to  move  to  set  aside  the  judgment  or  execution. 
People  V.  Oliver,  66  Barb.  570.  And  a  stay  was  allowed  one 
who  was  discharged  in  bankruptcy  and  had  failed  to  set  it  up 
against  the  defendant.  World  Co.  v.  Brooks,  7  Abb.  (N.  S.) 
212.  The  order  should  be  vacated  on  proof  of  an  insolvent's  dis- 
charge. Coiirsen  v.  Dearborn,  7  Robt.  143  ;  Stnith  v.  Paid,  20 
How.  97.  The  validity  of  the  discharge  cannot  be  tried  in  this 
proceeding.  Rich  v.  Salinger,  1 1  Abb.  344  ;  Dresser  v.  Shufeldt, 
7  How.  85. 

A  debtor  arrested  on  execution  is  deemed  imprisoned  while 
admitted  to  the  jail  limits,  and  while  such  imprisonment  con- 
tinues the  right  to  supplementary  proceedings  is  suspended. 
Rothschild  V.  Quinzer,  8  Abb.  Dig.  802  ;  Hayes  v.  McCahill,  id. 
Under  the  old  Code  the  proceedings  could  not  be  taken  upon  a 
judgment  not  in  personam.  Bartlett  v.  McNeil,  49  How.  55. 
As  to  what  is  necessary  under  present  Code,  §  2458  is  explicit. 
The  docket  of  a  judgment  of  the  United  States  court  with  the 
county  clerk  does  not  authorize  the  proceeding.  Tompkins  v. 
Pnrccll,  12  Hun,  662,  cited  with  approval,  Goodyear  Dental  Vul- 
canite Co  V.  Frisselle,  22  id.  174.  Questions  as  to  the  truth  of 
the  affidavit  on  which  the  order  is  made  should  be  raised  by  a 
motion  to  set  aside  the  proceedings  ;  they  cannot  be  first  raised  on 
a  motion  to  commit  for  contempt.  Hilton  v.  Patterson,  18  Abb. 
245.  Such  motion  to  vacate  or  modify  the  order  may  be 
made  on  notice.  Lindsey  v.  Sherman,  5  How.  308.  If  the  exe- 
cution is  voidable  the  question  must  be  raised  in  a  direct  pro- 
ceeding for  that  purpose.  A^.  S.  L.,  etc.,  Co.  v.  Pike,  2  Law  Bull. 
31.  Where  the  facts  upon  which  the  defendant  claims  a  judg- 
ment in  an  action  was  paid,  and  the  right  to  set  off  certain  claims 
the    defendant  had   against   the  party   was  disputed,  held,    the 
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proper  remedy  for  defendant  was  by  motion  to  have  the  judgment 
decree  satisfied  of  record.  Austin  v.  Byrnes,  8  St.  Rep.  88. 
The  presumption  of  payment  of  a  judgment  after  a  lapse  of 
twenty  years  does  not  operate  to  abate  Supreme  Court  pro- 
ceedings commenced  before  the  lapse  of  that  period.  Driggs  v. 
Williams,  15  Abb.  477.  Appearance  without  objection  waives 
irregularities.  Binghavi  v.  Disbrow,  37  Barb.  24;  Vibcrtv.  Frost, 
3  Abb.  119;  Undcrwoodv.  Sutcliffe,  10  Hun,  453,  reversed  on 
another  point,  "jj  N.  Y.  58.  See,  however,  Hinds  v.  Canaan  R. 
R.  Co.,  10  How.  487  ;  DcComcaii  v.  People,  7  Robt.  498.  It  is  the 
duty  of  the  debtor,  in  case  of  absence  of  the  judge  or  referee,  to 
wait  a  reasonable  time  for  his  arrival. 

Form  for  Order. 

ULSTER  COUNTY  COURT. 


Harrison  Snyder 

aqst. 
Solomon  Bates. 


Proof  having-  been  made  to  me  by  the  afifidavit  of  Harrison  Sny- 
der, that  judg-ment  was  rendered  by  the  Supreme  Court  of  this  State 
upon  personal  service  of  the  summons  in  favor  of  said  Harrison 
Snyder  against  the  said  Solomon  Bates,  for  the  sum  of  $699,  dam- 
ages and  costs,  and  the  judg-ment  roll  thereupon  filed  in  the  Ulster 
County  clerk's  office  on  the  25th  day  of  March,  1886,  and  said  judg- 
ment duly  docketed  in  the  Ulster  County  clerk's  office  on  the  25th 
day  of  March,  1886,  and  that  execution  was  duly  issued  thereupon 
on  the  25th  day  of  March,  1886,  out  of  the  Supreme  Court,  against 
the  property  of  said  Solomon  Bates,  to  the  sheriff  of  the  proper 
county,  and  that  said  execution  has  been  since  duly  returned  by 
said  sheriff,  on  the  26th  day  of  June,  1886,  to  the  Ulster  County 
clerk's  office  wholly  unsatisfied,  and  that  said  judgment  still  re- 
mains wholly  unsatisfied  : 

Now,  on  the  application  of  Charles  Davis,  attorney  for  the  said 
Harrison  Snyder,  I  do  hereby  order  that  the  said  Solomon  Bates  is 
hereby  required,  pursuant  to  law,  to  attend  before  me,  a  justice  of 
the  Supreme  Court,  residing  in  the  third  judicial  district,  at,  etc. ,  on, 
etc.,  at  ten  o'clock  in  the  forenoon,  to  be  examined  concerning  his 
property. 

And  I  do  hereby  enjoin  the  said  Solomon  Bates  from  making  or 
suffering  any  transfer  or  other  disposition  of,  or  interference  with,  the 
property  of  the  said  Solomon  Bates  until  further  direction  in  the 
premises.  (Or,  as  above  to  word  "before"  and  from  thence  as 
follows  :  John  F.  Cloonan,  who  is  hereby  designated  and  appointed 
as  referee  for  that  purpose,  at,  etc.,  on,  etc.,    at  ten   o'clock  in  the- 
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forenoon  to  be  examined  concerning  liis  property,  and  that  said 
referee  certify  to  me  all  the  evidence  and  the  other  proceedings  taken 
before  him.)'  (Signature  of  Judge.) 

A  dismissal  of  supplementary  proceedings  on  account  of  the 
creditor's  default  does  not  bar  another  proceeding,  but  where  the 
examination  on  the  first  proceeding  was  completed  and  signed, 
though  not  verified,  a  second  order  for  examination  will  be 
vacated  on  the  condition  that  the  judgment  debtor  verifies  such 
examination.  IVa'ss  v.  As/iman,  11  Misc.  377,65  St.  Rep.  290, 
32  Supp.  161,  24  Civ.  Pro.  268. 

The  first  order  for  examination  of  a  judgment  debtor  is  not 
superseded  by  a  second  order  obtained  to  examine  him  as  to 
property  subsequent  to  the  first  order.  Walter  v.  Pccarc,  32  St. 
Rep.  841,  II  Supp.  146.  The  granting  of  a  second  order  is  dis- 
cretionary, and  the  rule  that  the  second  order  should  not  be 
granted,  unless  good  reasons  are  shown,  does  not  go  to  jurisdiction. 
Marshal  v.  Link,  36  St.  Rep.  60,  13  Supp.  224,  20  Civ.  Pro.  109. 
Where  a  motion  is  made  to  vacate  a  second  order,  the  cred- 
itor may  show,  even  more  thoroughly  than  upon  an  ex  parte  ap- 
plication, that  the  application  for  the  second  order  is  not  made 
to  harass  the  debtor  but  to  reach  subsequently  acquired  prop- 
erty. Marshall  v.  Link,  ^(y  St.  Rep.  60,  13  Supp.  224,  20  Civ. 
Pro.  \0(^  {supra).  In  order  to  obtain  an  order  for  examination 
of  a  judgment  debtor  the  judgment  creditor  must  show  a  demand 
for  the  application  of  the  debtor's  property  to  the  payment  of 
the  judgment.  Levy  v.  Beehani.  64  Hun,  62,  46  St.  Rep.  51, 
18  Supp.  748. 

ARTICLE  IV. 

Order  to  Examine  Debtor  Before  Return  of  Execu- 
tion.   §  2436. 
^  2436.  Order  to  examine  debtor  before  return  of  execution. 

At  any  time  after  the  issuing  of  an  execution  against  property,  as  prescribed  in  § 
245S  of  this  act,  and  before  the  return  thereof,  the  judgment  creditor,  upon  proof,  by 
affidavit  or  other  competent  written  evidence,  that  the  judgment  debtor  has  prop- 
erty which  he  unjustly  refuses  to  apply  towards  the  satisfaction  of  the  judgment,  is 
entitled  to  an  order  requiring  the  judgment  debtor  to  attend  and  be  examined  con- 
cerning his  property  at  a  time  and  place  specified  in  the  order. 

An  affidavit,  in  the  language  of  the  statute,  confers  jurisdic- 
tion, but,  as  it  states  conclusions  and  not  facts,  it  is  irregular  ;  it 
may  be  amended  or  the  defect  waived.     It  must  show  a  demand 
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of,  and  refusal  by,  the  debtor  to  apply  the  property.  First 
National  Bank  V.  Wilson,  13  Hun,  232.  And  the  order  cannot 
be  made  unless  the  property  is  not  subject  to  levy,  or  is  so  kept 
that  it  cannot,  with  due  diligence,  be  reached  by  execution. 
Sackctt  V.  Neivton,  10  How.  560.  An  afifidavit  which  states  as  a 
ground  for  examination  upon  information  and  belief  that  the 
debtor  unjustly  refuses  to  apply  property  toward  the  satisfaction 
of  the  judgment  is  insufficient ;  the  affidavit  should  state  the 
name  of  his  informant,  with  his  means  of  knt)wledge,  and  de- 
scribe the  property  and  also  allege  a  demand.  Mankcn  v.  Papc\ 
65  How.  453.  The  proceeding  is  purely  statutory,  and  not  in 
the  course  of  the  common  law  or  one  extending  the  remedial 
power  of  the  court  to  collect  its  own  judgment,  and  there  must 
be  proof  of  the  material  facts  required  to  be  stated  or  no  juris- 
diction exists.  When  the  affidavit  does  not  show  that  the 
debtor  resides  in  the  same  county  with  the  officer,  but  resides 
out  of  the  State,  having  a  place  of  business  here,  the  officer  does 
not  get  jurisdiction,  notwithstanding  the  debtor's  appearance. 
So  held  under  the  old  Code,  §  292,  Driggsv.  SniitJi,  47  How.  215. 
The  forms  under  §  2545  can  be  readily  adapted  to  this  section. 

ARTICLE  V. 

Order  to  Examine  Person  Having  Property  of  Judg- 
ment Debtor.    §  2441. 

§  2441.  Order  to  examine  person  having  property,  etc.,  of  judg- 
ment debtor. 

Upon  proof,  by  affidavit  or  other  competent  written  evidence,  to  the  satisfaction  of 
the  judge,  that  an  execution  against  property  has  been  issued  as  prescribed  in  §  2458 
of  this  act,  and  either  that  it  has  been  returned  wholly  or  partly  unsatisfied,  or  that  it 
has  not  been  returned,  and  also  that  any  person  or  corporation  has  personal  property 
of  the  judgment  debtor  exceeding  ten  dollars  in  value,  or  is  indebted  to  him  in  a  sum 
exceeding  ten  dollars,  the  judgment  creditor  is  entitled  to  an  order  requiring  that  per- 
son or  corporation  to  attend  and  be  examined  concerning  the  debt,  or  other  property, 
at  a  time  and  place  specified  in  the  order.  The  judge  may,  in  his  discretion,  require 
notice  of  the  subsequent  proceedings  to  be  given  to  the  judgment  debtor  in  such  a  man- 
ner as  he  deems  just.  But  a  receiver  shall  not  be  appointed  without  such  a  notice 
except  as  otherwise  prescribed  in  article  second  of  this  title. 

The  case  of  Brett  v.  Broivnc,  i  Abb.  (N.  S.)  155,  seems  to  be 
superseded  as  to  the  necessity  for  proof  of  value  of  property  in 
hands  of  third  person  by  language  of  the  section  fixing  amount. 
The  affidavit  cannot  be  in  the  alternative,  that  the  third  person 
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has  property  of  the  judgment  debtor,  or  is  indebted  to  him,  etc. 
Davis  V.  Hotig:,  65  How.  94  ;  Lee  v.  Hciberger,  i  C.  R.  38.  It 
must  state  the  county  in  which  the  person  sought  to  be  exam- 
ined resides,  or,  if  a  non-resident,  where  he  has  a  pLice  of  busi- 
ness. Foster  v.  Pierce,  8  Abb.  407.  This  section  seems  to  settle 
the  question  that  the  proceeding  is  independent  of  proceedings 
a<yainst  the  debtor,  a  controversy  which  much  vexed  the  courts 
under  the  old  Code.  McBridc  v.  Farmers'  Bank,  28  Barb.  476 ; 
Graves  V.  Lake,  12  id.  33;  Kemp  v.  Harding,  4  id.  178.  The 
affidavit  need  not  show  that  the  person  has  property  which  he 
unjustly  refuses  to  apply,  etc.  Potts  v.  Davidso7t,  i  How.  (N.  S.) 
216.  In  People  v.  Jones,  i  Abb.  N.  C.  172,  it  was  held  allegations 
upon  information  and  belief  were  insufficient  on  proceedings  for 
contempt.  But  Miller  v.  Adams,  52  N.  Y.  409,  is  authority  for 
the  proposition  that  an  affidavit  that  the  person  whose  examina- 
tion is  desired  has  property  of  the  judgment  debtor  in  his  hands, 
or  is  indebted  to  him,  as  the  deponent  is  advised  and  believes,  is 
sufficient  to  confer  jurisdiction  upon  the  judge  to  grant  the 
order,  and  it  seems  that  such  an  affidavit  meets  all  the  require- 
ments of  the  section,  and  would  be  held  sufficient  to  sustain  the 
order  upon  a  direct  proceeding  to  set  it  aside. 

One  who  owes  money,  though  not  yet  payable,  may  be  sum- 
moned as  a  debtor  to  the  judgment  debtor.  Davis  v.  Hereig,  65 
How.  290.  A  third  person,  on  whom  the  order  is  served,  cannot 
disregard  the  order  on  the  ground  that  the  affidavit  on  which  it 
was  granted  was  insufficient.  He  must  move  to  set  it  aside. 
Wileox  v.  Harris,  59  How.  262.  An  execution  creditor  of  a 
municipal  corporation  may  have  an  order  to  examine  a  person 
indebted  to  or  having  funds  of  defendant ;  an  officer  of  such  cor- 
poration having  funds  in  his  hands  may  be  examined.  Lowberv. 
Mayor,  5  Abb.  268.  Where  a  joint-stock  association  is  sued  in 
the  name  of  its  president  or  treasurer,  that  does  not  make  him  a 
defendant.  He  is  subject  to  be  examined  on  showing  him  to  be 
indebted  to  the  association.  Courtois  v.  Harrison,  12  How.  359. 
Proceedings  may  be  instituted  for  the  examination  of  a  third 
person  after  the  examination  of  the  debtor  has  ended  and  a  re- 
ceiver has  been  appointed.  Loekwoodv.  Worstell,  1 5  Abb.  430,  n., 
and  examination  may  proceed  and  a  receiver  be  appointed, 
though  an  attachment  has  issued  against  all  the  judgment 
debtor's  property.     Hanson  v.  Tripler,  3  Sandf.  733.     But  a  re- 
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ceivcr  of  a  foreign  corporation,  appointed  in  another  State,  will 
not  be  subjected  to  an  examination  or  required  to  pay  over 
moneys  due  a  judgment  debtor.  Smith  v.  McNaniara,  15  Ilun, 
447.  A  bank  holding  funds  of  a  bankrupt  estate,  as  depository 
of  the  Bankrupt  Court  of  the  United  States,  was  held,  in  supple- 
mentary proceedings  upon  a  judgment  against  the  assignee,  not 
to  be  a  corporation  holding  funds  of  the  judgment  debtor  within 
the  provision.  Havens  v.  National  Bank,  4  Hun,  131.  The  sal- 
ary of  the  debtor  cannot  be  reached  by  service  of  an  order  on 
his  employer  the  day  before  it  is  due  and  payable.  First  Na- 
tional Bank  V.  Bcardslcy,  8  Week.  Dig.  7.  The  rule  as  to 
whether  or  not  notice  shall  be  given  to  the  judgment  debtor  was 
held  differently  in  several  cases  under  the  former  Code.  Holmes 
V.  Jordan,  1$  Abb.  410,  n. ;  DeComeau  v.  People,  7  Robt.  498; 
Gibson  v.  H agger ty,  37  N.  Y.  555  ;  Lynch  v.  Johnson,  48  id.  27. 

The  examination  of  a  third  person  cannot  be  had  where  the 
debtor  is  a  corporation.  Fitchburg  Natiojial  Bank  v.  Biishwick 
Chemical  Works,  13  Civ.  Pro.  155.  If  the  judgment  creditor 
had  already  examined  two  persons  and  discovers  sufificient  prop- 
erty to  satisfy  his  claim,  an  order  for  the  examination  of  still 
another  person,  as  one  holding  property  of  the  debtor,  is  un- 
necessary and  will  be  vacated.  Crane  v.  Beecher,  6  Supp.  225, 
26  St.  Rep.  233. 

Proceedings  for  the  examination  of  a  third  person  indebted  to 
the  judgment  debtor  cannot  be  instituted  through  the  county 
judge  of  the  county  where  such  person  resides,  on  the  strength 
of  an  execution  in  the  hands  of  the  sheriff  of  such  county,  if  the 
judgment  debtor  resides  in  another  county  where  the  judgment 
was  recovered,  and  which  execution  has  there  been  returned  un- 
satisfied. A  proceeding  should  only  be  had  in  aid  of  an  execu- 
tion issued  to  the  sheriff  of  the  county  in  which  the  judgment 
debtor  resides,  and  they  should  be  conducted  before  the  judge 
authorized  to  make  the  order  in  such  county.  Merrill  \.  Allin, 
46  Hun,  623. 

An  affidavit  is  sufficient  which  alleges  on  information  and  be- 
lief that  the  person  sought  to  be  examined  has  personal  property 
of  the  judgment  debtor  exceeding  $10  in  value,  although  the 
sources  of  the  information  is  not  stated.  Tefft  v.  Epstein,  17 
Civ.  Pro.  168. 

A  third  party  who   is   required   to   attend   supplementary  pro- 


942  SUPPLEMENTARY    PROCEEDINGS. 


Art.  5.     Order  to  Examine  Person  Having  Property  of  Judgment  Debtor. 

cecdings  and  be  examined  as  to  the  property  in  his  possession 
belonging  to  the  judgment  debtor  is  not  entitled  to  witness  fees 
as  a  condition  to  his  obedience  to  the  order.  Hcckuian  v.  BacJi, 
20  Abb.  N.  C.  401. 

In  an  affidavit  for  an  order  to  examine  a  third  person,  state- 
ments on  information  and  belief,  without  stating  the  sources  of 
information  or  the  grounds  of  belief,  are  sufficient  to  authorize  the 
granting  of  the  order.  Grinncll  v.  Sherman,  33  St.  Rep.  27,  1 1 
Supp.  682.  An  affidavit  for  the  examination  of  a  third  person 
which  states  in  the  alternative  that  said  third  person  has  personal 
property  of  the  judgment  debtor,  or  is  indebted  to  him,  is  de- 
fective and  an  order  should  not  be  granted  thereon.  Collins  v. 
Bccbe,  54  Hun,  318,  27  St.  Rep.  4,  7  Supp.  442.  The  affidavit 
for  an  order  for  the  examination  of  a  third  person  must  show,  in 
order  to  give  jurisdiction,  that  the  execution  on  which  the  pro- 
ceeding is  based,  was  issued  to  the  sheriff  of  the  county  where  the 
judgment  debtor  resided  at  the  commencement  of  the  pro- 
ceeding. Schcnck  V.  Irivin,  60  Hun,  361,  38  St.  Rep.  603,  15 
Supp.  55,  21  Civ.  Pro.  96.  The  order  of  examination  should  be 
vacated  if  it  appears  that  when  it  was  granted  the  judgment 
debtor  was  the  owner  and  seized  in  fee  of  real  estate  in  the 
county.  Eleventh  Ward  Bank  v.  Heather,  21  Misc.  539,  47  Supp. 
718,  81  St.  Rep.  718.  A  notice  of  motion  to  set  aside  an  order  for 
a  jurisdictional  defect  is  not  objectionable  on  the  ground  that  it 
does  not  point  out  the  defect.  Matter  of  Zelie  v.  Vroman,  22 
Misc.  486,  snb  noni.  50  Supp.  836,  84  St.  Rep.  836.  If  the  af- 
fidavit for  an  order  for  the  examination  of  a  third  person  does 
not  state  the  residence  of  the  judgment  debtor,  at  the  time  the 
affidavit  is  made,  such  affidavit  is  insufficient.  Franey  v.  Smith, 
88  Hun,  215,  68  St.  Rep.  714,  34  Supp.  780.  And  so,  too,  if  the 
affidavit  for  an  order  for  the  examination  of  the  third  person 
states  the  residence  and  office  for  business  of  the  judgment  debtor 
in  the  alternative,  or  where  it  fails  to  state  the  sources  of  informa- 
tion and  grounds  of  belief  of  allegations,  it  is  defective.  Leonard 
V.  Boxvman,  40  St.  Rep.  135,  21   Civ.  Pro.  237. 

An  affidavit  for  an  order  for  examination  of  a  third  party 
which  alleges,  upon  information  and  belief,  that  such  person  has 
property  of  the  debtor,  and  which  does  not  give  the  sources  of 
the  information,  is  insufficient  to  sustain  an  order  for  examination. 
Matter  of  Leslie,  19  Misc.  667,  44  Supp.  1103. 
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But  it  has  been  held  elsewhere  that  an  affidavit  for  the  order 
of  examination  of  a  third  person,  made  on  information  and  bcliefv 
is  sufficient,  although  it  does  not  state  the  sources  of  information. 
Tefft  V.  Epstem,  7  Supp.  897,  17  Civ.  Pro.  168;  Grinnell  v. 
Sherman,  33  St.  Rep.  27,  1 1  Supp.  682.  An  order  to  examine 
a  third  party  based  on  an  affidavit,  solely  on  information  and 
belief,  is  not  void  and  must  be  obeyed  until  vacated.  Matter  of 
Parrish,  28  App.  Div.  22,  50  Supp.  735.  The  order  for  the  ex- 
amination of  a  third  person  may  be  made  by  a  judge  outside  of 
the  district  where  the  debtor  resides,  but  all  the  subsequent  pro- 
ceedings and  the  examination  of  the  third  person  must  be  made 
before  a  judge  of  the  district  where  the  debtor  resides.  Gilder- 
sleeve  v.  Lester,  69  Hun,  344,  23  Supp.  471,  53  St.  Rep.  316. 
And  a  county  judge  of  a  county  other  than  that  where  the  debtor 
resides  cannot  grant  an  order  for  the  examination  of  the  third 
person  and  has  no  jurisdiction.  ScJicnck  v.  Erivin,  (iT^  Hun,  104, 
43  St.  Rep.  862,  17  Supp.  616.  Upon  an  examination  of  a  third 
person,  costs  should  be  allowed  against  the  judgment  debtor. 
Grinnell  V.  Sherman,  33  St.  Rep.  27,  11  Supp.  682.  If  there  has 
been  an  order  for  the  examination  of  a  third  person  who  is  an 
executor,  and  if  the  proceeding  is  adjourned  on  the  stipulation 
that  the  judgment  will  be  paid  from  the  first  moneys  coming  into 
the  hands  of  executors  which  belong  to  the  debtor,  a  subsequent 
order  to  examine  the  other  executor  is  unauthorized,  unless  it 
appear  that  property  belonging  to  the  judgment  debtor  has  come 
into  the  hands  of  the  executors  since  the  adjournment.  Crane  v. 
Beecher,  26  St.  Rep.  233,  6  Supp.  225. 

The  order  for  the  examination  of  a  third  person  under  this 
section  is  appealable  and  is  not  within  subdivision  i  of  §  2433. 
Leavey  v.  Sivick  Piano  Co.,  17  Misc.  145,  39  Supp.  409.  Even  if 
the  affidavit  upon  which  an  order  against  a  third  person  is  made 
be  defective,  the  order  itself  is  not  void,  and  cannot  be  treated 
as  a  nullity  ;  and  it  is  no  excuse  by  a  party  ignoring  such  order 
that  he  had  been  advised  that  the  affidavit  was  defective. 
Matter  of  Fleming  v.  Tonrgee,  40  St.  Rep.  704,  16  Supp.  2,  21  Civ. 
Pro.  297. 

A  order  for  the  examination  of  a  third  party  will  not  be 
superseded  merely  because  the  execution  has  been  returned  after 
the  granting  of  such  order.  Lingsweiler  v.  Lingszveiler,  29  St, 
Rep.  354,   9  Supp.  305,  18  Civ.  Pro.  81,  57  Super.  Ct.   395.     Aa 
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order  directing  the  judgment  to  be  paid  out  of  the  income  of  the 
judgment  debtor  from  a  fund  held  by  a  trustee  is  proper,  where 
such  trustee,  on  a  third  party  order,  testifies  that  he  has  in  his 
hands  such  accrued  income  payable  to  the  debtor.  Lawrence  v. 
Pease,  50  St.  Rep.  851,  21  Supp.  223. 

An  affidavit  by  the  managing  clerk  of  the  judgment  creditor's 
attorney,  stating  that  a  third  party  has  personal  property  of  the 
debtor  exceeding  ten  dollars  in  value,  is  sufficient  for  the  issuing 
of  an  order  for  the  examination  of  such  third  person.  Bruen  v. 
Mekels,  30  App.  Div.  396,  51  Supp.  352.  The  rule  that  a  third 
party  order  cannot  be  had  against  a  public  disbursing  officer  to 
reach  salary  due  to  a  public  officer,  applies  to  the  captain  of  the 
police  force,  who  has  collected  the  salary  of  an  officer,  as  his 
agent,  and  as  a  matter  of  convenience.  Gray  v.  Ashley,  24  Misc. 
396,  53  Supp.  547.  A  third  party,  upon  his  examination,  must 
answer  questions  which  tend  to  show  that  the  consideration  for 
a  transfer  by  the  judgment  debtor  was  inadequate,  and  was  a  sub- 
terfuge and  fraudulent  as  to  creditors.  Matter  of  Millar  v. 
Weaver,  22  Misc.  254,  53  Supp.  259.  In  an  affidavit  for  an  order 
for  the  examination  of  a  third  person,  an  omission  to  state  the 
residence  of  the  debtor  at  the  time  of  the  proceedings  is  a  fatal 
defect.     Matter  of  Gagnon,  32  App.  Div.  22,  52  Supp.  309. 

Precedent  for  Affidavit. 

SUPREME  COURT. 


John  Binninger 

agst. 
Joseph  Hoag. 


County  of  Ulster,  ss.  .• 

John  Binninger,  of  said  county,  being  duly  sworn,  says  that  he  is 
the  above  plaintiff;  that  judgment  was  rendered  in  this  action 
against  said  Joseph  Hoag,  defendant  above  named,  on  the  24th  day 
of  January,  1887,  for  $500  damages,  and  $95.40  costs,  upon  the  judg- 
ment debtor  s  personal  appearance  or  personal  service  of  the  summons 
upon  him,  and  the  judgment  roll  filed  and  judgment  docketed  on 
that  (lay  in  the  office  of  the  clerk  of  the  county  of  Ulster.  That  an 
execution  thereon  against  the  property  of  the  said  Joseph  Hoag  was 
issued  and  delivered  on  the  25th  day  of  January,  1887,  to  the  sheriff 
of  the  county  of  Ulster,  where  said  Joseph  Hoag  then  resided  and 
still  resides,  and  has  an  office  for  the  regular  transaction  of  business 


SUPPLEMENTARY    PROCEEDINGS.  945 

Art.  5.     Order  to  Examine  Person  Having  Property  of  Judgment  Debtor. 

in  person  at  Rosendale,  Ulster  County,  N.  Y,  (if  non-resident  erase 
statement  as  to  residence  and  add  in  blank  the  facts  required  by  § 
2458).  That  this  said  execution  has  been  returned  (add  in  blank 
facts  required  by  §  2458).  That  such  return  was  made  within  ten 
years  (if  not  returned  erase  this  clause).  That  no  ])revious  applica- 
tion has  been  made  for  the  order  asked  hereon.  I'hat  Samuel  John- 
son, of  the  city  of  Kingston,  Ulster  County,  N.  Y.,  has  property  of 
said  Joseph  Hoag,  and  is  indebted  to  said  Joseph  Hoag  in  an  amount 
exceeding  $10.  That  said  Samuel  Johnson  resides  and  has  an  office 
for  the  regular  transaction  of  business  in  person  at  Kingston  City, 
said  county  (if  non-resident  erase  statement  as  to  residence  and  add 
in  blank  the  facts  required  by  §  2458). 

JOHN  BINNINGER. 
Subscribed  and  sworn  to  before  me,  ) 
this  4th  day  of  June,  1887.  f 

M.  S.  DECKER, 

Notary  Public. 


Precedent  for  Order. 

SUPREME  COURT. 


John  Binninger 

agst. 

Joseph  Hoag. 


It  appearing  to  me  by  the  affidavit  of  Joseph  Binninger,  that  judg- 
ment had  been  recovered  in  this  action  in  favor  of  said  Joseph  Bin- 
ninger, plaintiff  above  named,  against  said  Joseph  Hoag,  the  above 
defendant,  rendered  upon  the  judgment  debtor's  personal  appearance, 
or  personal  service  of  the  summons  upon  him  for  a  sum  not  less 
than  $25  exclusive  of  costs,  and  that  an  execution  against  the  prop- 
erty of  the  said  Joseph  Hoag,  the  judgment  debtor  in  this  action, 
has  been  duly  issued  to  the  sheriff  of  the  proper  county  upon  the 
judgment  herein,  and  has  been  returned  wholly  unsatisfied  ;  that 
said  execution  was  so  returned  within  ten  years  ;  and  that  Samuel 
Johnson,  of  the  city  of  Kingston,  Ulster  County,  N.  Y.,  has  property 
of  the  judgment  debtor,  and  is  indebted  to  him,  in  an  amount  exceed- 
ing $10  : 

I  do  hereby  order  and  require  the  said  Samuel  Johnson  to  appear 
before  Ashley  W.  Cooper,  hereby  appointed  a  referee  for  that  pur- 
pose, at  his  office,  60  Wall  Street,  in  the  city  of  Kingston,  on  the  9th 
day  of  June,  1887,  at  ten  o'clock  in  the  forenoon,  to  be  examined 
and  answer  concerning  the  same.  And  the  said  Joseph  Hoag  and 
the  said  Samuel  Johnson  are  hereby  severally  forbidden  and  enjoined 
from  making  or  suffering  any  transfer  or  other  disposition  of,  or  in- 
terference with,  the  property  of  said  Joseph  Hoag  not  exempt  from 
levy  and  sale  by  virtue  of  an  execution,  or  the  property  or  debt  con- 
60 
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cerniny^  which  said  Samuel  Johnson  is  required  to  attend  and  be  ex- 
amined, until  further  direction  in  the  premises. 
Dated  the  4th  day  of  June,  1887. 

WILLIAM  S.   KENYON, 

Ulster  County  Judge. 

ARTICLE  VI. 

Injunction  Order;  When  Granted.    §2451. 

§  2451.  Judge  may  enjoin  transfer,  etc.,  of  property. 

The  judge  by  whom  the  order  or  warrant  was  granted,  or  to  whom  it  is  returnable, 
may  make  an  injunction  order,  restraining  any  person  or  corporation,  whether  a  party 
or  not  a  party  to  the  special  proceeding,  from  making  or  suffering  any  transfer  or 
other  dispo.sition  of,  or  interference  with,  the  property  of  the  judgment  debtor,  or  the 
property  or  debt,  concerning  which  any  person  is  required  to  attend  and  be  examined 
until  further  direction  in  the  premises.  Such  an  injunction  order  may  be  made  simul- 
taneously with  the  order  or  warrant,  by  which  the  special  proceeding  is  instituted,  and 
upon  the  same  papers ;  or  afterwards,  upon  an  affidavit,  showing  sufficient  grounds 
therefor.  The  judge  or  the  court  may,  as  a  condition  of  granting  an  application  to 
vacate  or  modify  the  injunction  order,  require  the  applicant  to  give  security,  in  such  a 
sum  and  in  such  a  manner  as  justice  requires. 

This  section,  as  it  now  stands,  seems  to  change  the  rule  laid 
down  in  Green  v.  Bullard,  8  How.  313,  to  the  effect  that  the 
order  in  this  proceeding  is  not  an  injunction.  The  details  are 
much  fuller  than  those  of  §  299  of  the  old  Code,  for  which  it  is  a 
substitute.  A  judgment  debtor  who  has  been  served  with  an 
order  for  appearance  and  examination  in  proceedings  supplement- 
ary to  execution,  which  forbids  him  from  transferring  any  of  his 
property  until  further  directions,  is  not  guilty  of  contempt  in 
applying  his  earnings  for  services  rendered  within  sixty  days  be- 
fore the  commencement  of  the  proceedings  to  the  support  of  his 
family.  The  Code  of  Civil  Procedure  does  not  authorize  any  in- 
terference with  such  earnings,  and  it  is  not  necessary  for  the 
debtor  to  secure  permission  of  the  court  or  judge  before  making 
such  application.  The  provision  of  the  Code,  that  the  facts  con- 
stituting the  exemption  shall  be  made  to  appear  by  the  oath  of 
the  debtor  or  otherwise,  is  answered  by  putting  upon  the  debtor 
the  burden  of  justifying  the  use  of  his  earnings  when  called  upon 
to  transfer  the  money  to  the  sheriff  or  receiver.  Hancockv.  Sears, 
93  N.  Y.  79,  reversing  29  Hun,  96,  and  overruling  Newell  v. 
Cutler,  19  id.  74.  Where,  in  proceedings  supplemental  to  exe- 
cution, an  order  is  issued  restraining  a  third  person  from  dispos- 
ing  of  property  belonging  to  the  judgment  debtor  "  until  further 
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order  in  the  premises,"  an  order  appointing  a  receiver  is  such 
further  order ;  it  is  the  final  order  in  the  proceedings,  and  any 
restraint  thereafter  desired  should  be  inserted  in  that  order. 
People  V.  Randall,  73  N.  Y.  416.  An  injunction  restraining  ex- 
ecutors from  applying  the  proceeds  of  a  trust  to  the  use  of  the 
cestui  que  trust  is  improper.  All  that  can  be  reached  to  be  ap- 
plied in  satisfaction  of  a  judgment  is  the  surplus  beyond  what  is 
necessary  for  the  judgment  debtor's  support,  and  this  can  only 
be  done  by  an  equitable  action.  See  Williams  v.  Thorji,  78  N. 
Y.  270;  Morgan  v.  Von  KoJinstamm,  60  How.  161  ;  Locke  v. 
Mabbett,  2  Keyes,  457;  Campbell  v.  Foster,  35  N.  Y.  361; 
Graff  V.  Bonnett,  31  id.  9.  An  irregularity  in  obtaining  the  in- 
junction is  not  waived  by  a  motion  to  dissolve  it.  Wilkie  v. 
Roeh,  5  Week.  Dig.  352.  As  to  what  does  not  constitute  a  viola- 
tion of  an  injunction,  see  Duller  v.  Niles,  35  How.  329  ;  Morris 
v.  First  National  Bank,  68  N.  Y.  362  ;  Glenville  Woolen  Co.  v. 
Ripley,  43  id.  206.  As  to  what  does  constitute  a  violation,  see 
People  V.  Kingsland,  3  Keyes,  325  ;  TJie  Deposit  National  Bankv. 
Wickham,  44  How.  421.  The  injunction  clause  in  an  order  does 
not  apply  to  property  received  by  the  debtor  subsequent  to  the 
service  of  the  order.  McGivncy  v.  Childs,  41  Hun,  607  ;  see, 
however,  Gillettv.  Hilton,  11  Civ.  Pro.  108.  A  stay  of  proceed- 
ings upon  a  judgment  merely  suspends  supplementary  proceed- 
ings thereon,  and  if  the  debtor  conveys  his  property,  pending  the 
stay,  in  violation  of  the  injunction  contained  in  the  order  for  ex- 
amination, he  is  guilty  of  contempt.  Wool/  v.  Jaeobs,  36  N.  Y. 
Super.  408. 

The  injunction  order  in  supplementary  proceedings  refers  only 
to  property  or  debts  existing  when  the  same  is  served  on  the 
judgment  debtor.  Raynsfordv.  Temple,  3  Misc.  294,  52  St.  Rep. 
257,  22  Supp.  937,  modifying  2  Misc.  454,  51  St.  Rep.  144,  21 
Supp.  1039. 

ARTICLE  VH. 
Service  of  Order,  Injunction,  or  Warrant.    §§  2452,  2453. 

§  2452.  Mode  of  service  of  certain  orders. 

An  injunction  order,  or  an  order  requiring  a  person  to  attend  and  be  examined, 
made  as  prescribed  in  this  article,  must  be  served  as  follows : 

I.  The  original  order,  under  the  hand  of  the  judge  making  it,  must  be  exhibited  to 
the  person  to  be  served. 
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2.  A  copy  thereof,  and  of  the  affidavit  upon  which  it  was  made,  must  be  delivered 
to  him. 

Service  upon  a  corporation  is  sufficient  if  made  upon  an  officer,  to  whom  a  copy  of 
a  summons  must  be  delivered,  where  a  summons  is  personally  served  upon  the  cor- 
poration ;  unless  the  officer  is  specially  designated  by  the  judge,  as  prescribed  in  §  2444 
of  this  act. 

^  2453.  Service  of  a  warrant. 

The  sheril'f,  when  he  arrests  a  judgment  debtor  by  virtue  of  a  warrant,  issued  as 
prescribed  in  this  article,  must  deliver  to  him  a  copy  of  the  warrant,  and  of  the  affida- 
vit upon  which  it  was  granted. 

Where  tlie  order  requiring  the  judgment  debtor  to  appear  and 
submit  to  an  examination  is  not  served  upon  him  until  after  the 
return  day  specified  therein,  no  jurisdiction  is  acquired  by  the 
subsequent  appearance  of  said  debtor  for  the  purpose  of  raising 
objection  of  total  want  of  jurisdiction,  and  the  objection  may  be 
raised  at  any  stage  of  the  proceedings.  Henderson  v.  Stone,  40 
How.  333.  But  where  a  sheriff's  certificate  of  service  was  made, 
although  not  sufficient  evidence,  yet  an  appearance  was  held  to 
cure  the  defect.  Utica  City  Bank  v.  Bnell,  17  How.  498.  And  an 
irregularity  in  service  is  waived  by  appearance  and  submitting  to 
an  examination  without  objection.  Billings  v.  Carver,  54  Barb. 
40  ;  Newell  v.  Cutler,  19  Hun,  74.  Where  the  debtor,  after  being 
served,  moved  to  vacate  the  order,  and  on  such  motion  an  order 
was  made  denying  it,  and  ordering  the  debtor  to  appear  on  a  day 
named,  it  was  held  the  last-mentioned  order  need  not  be  served 
personally.     Johnson  v.  Tnttle,  17  Abb.  315. 

The  order  for  examination  in  these  proceedings  may  be  served 
upon  the  judgment  debtor  while  attending  court  as  a  witness,  if 
he  be  a  resident  of  the  State.  Fretcherv.  FrancJi^o,  15  Supp.  674, 
21  Civ.  Pro.  34.  The  service  of  the  order  in  supplemental  pro- 
ceedings gives  the  judgment  creditor  the  priority  of  a  vigilant 
creditor,  and  creates  a  lien  upon  the  equitable  assets  of  his  debtor. 
Duffy  V.  Dawson,  2  Misc.  401,  50  St.  Rep.  584,  21  Supp.  978. 
Defective  service  can  only  be  set  aside  upon  notice  and  not  upon 
an  ex  parte  application.     Dorsey  v.  Cumniings,  48  Hun,  "j^. 

ARTICLE  Vin. 

Reference  When  and  How  Granted  and   Proceedings 
Thereon.     ^,^  2442,  2/^43,  2445. 

^  2442.  Either  order  may  require  attendance  before  a  referee. 

\\\  order,  requiring  a  person  to  attend  and  be  examined,  made  pursuant  to  any 
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proyision  of  this  article,  must  require  him  so  to  attend  and  be  examined,  either  before 
the  judge  to  whom  the  order  is  returnable,  or  before  a  referee  designated  therein. 
Where  the  e.xamination  is  taken  before  a  referee,  he  must  certify,  to  the  judge  to 
whom  the  order  is  returnable,  all  the  evidence  and  the  other  proceedings  taken  before 
him. 

g  2443.  Reference  may  be  ordered  at  any  time. 

At  any  stage  of  the  proceedings  the  judge  to  whom  the  order  is  returnable  may,  in 
his  discretion,  make  an  order  directing  that  any  other  examination,  or  testimony,  be 
taken  by,  or  that  a  question  arising  be  referred  to,  a  referee,  designated  in  the  order. 
Where  a  question  is  so  referred,  the  referee  may  be  directed  to  report  either  the  evi- 
dence or  the  facts. 

§  2445.  Referee  to  be  sworn. 

Unless  the  parties  expressly  waive  the  referee's  oath,  a  referee,  appointed  as  pre- 
scribed in  this  article,  must,  before  entering  upon  an  examination  or  taking  testimony, 
subscribe  and  take  an  oath  that  he  will  faithfully  and  fairly  discharge  his  duty  upon 
the  reference,  and  make  a  just  and  true  report,  according  to  the  best  of  his  under- 
standing. The  oath  may  be  administered  by  an  officer  designated  in  §  842  of  this  act, 
and  must  be  returned  to  the  judge,  with  the  report  or  testimony. 

In  support  of  an  order  to  appear  before  a  referee,  it  will  be 
presumed  that  there  was  an  order  appointing  a  referee. 
Leivis  V.  Pciificld,  39  How.  490.  A  justice  of  the  Supreme  Court 
may  appoint  a  referee  to  hold  sessions  in  any  county  in  the  State. 
He  need  not  reside  in  the  county  of  the  party  to  be  examined, 
or  where  the  examination  is  taken.  Bingham  v.  Disbrozv,  37 
Barb.  24  ;  Wiisou  v.  Andmvs,  9  How.  39.  If  the  referee  dies  or 
the  proceeding  fails  for  any  reason,  the  judge  before  whom  the 
proceedings  are  pending  may  appoint  another  referee.  Allen  w. 
Starring,  26  How.  57.  Where  the  judge  made  an  order  sub- 
stituting another  referee  in  place  of  the  one  named  in  the  origi- 
nal order,  and  directed  the  debtor  to  appear  and  answer  before 
him  at  a  time  knd  place  stated,  it  was  held  by  the  Court  of 
Appeals  that  the  judge  had  power  to  make  the  order,  and 
whether  he  should  exercise  this  power  rested  in  his  discretion, 
and  the  order  was  not  reviewable  there.  Pardee  v.  Tilton,  83 
N.  Y.  623.  The  referee  may  be  appointed  ex  parte,  but  if 
objectionable,  application  should  be  made  to  the  judge  who  ap- 
pointed him,  to  vacate  the  order.  Comvay  v.  Hitchins,  9  Barb. 
378  ;  Hulsaver  v.  Wiles,  1 1  How.  446  ;  Treniain  v.  Riehardson, 
68  N.  Y.  617.  It  is  said  in  Hollister  v.  Spafford,  3  Sandf.  742, 
that  when  it  becomes  evident  a  protracted  examination  is  likely 
to  ensue  a  referee  will  be  appointed.  In  practice  in  the  city  of 
New  York,  a  referee  is  appointed,  or  the  debtor  is  sworn  by  the 
judge,  and  he  and  counsel  retire  to  another  room  for  the  exam- 
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ination.  In  most  of  the  counties  the  county  judge  hears  the 
examination,  the  creditor's  attorney  taking  down  the  evidence. 
When  the  judge  appoints  a  referee,  but  docs  not  name  the  time 
or  place  for  hearing,  but  merely  directs  the  debtor  to  appear,  as 
required  by  the  referee,  the  referee  may  issue  a  summons  for  his 
appearance.  And  disobedience  thereto  is  a  contempt.  Red- 
i)io)id  V.  GoldsinitJi,  2  Law  Bull.  19.  An  order  may  direct  a 
debtor  to  appear  before  a  referee  for  examination,  and  before  the 
judge  on  the  Monday  succeeding  his  examination  ;  on  that  day 
a  receiver  may  be  appointed,  whether  the  debtor  appears  or  not, 
and  if  he  fails  to  appear  he  may  be  put  in  contempt.  Sickles  v. 
Hanky,  4  Abb.  N.  C.  231.  In  proceedings  before  a  referee,  dis- 
continuance, or  the  imposition  of  costs,  should  not  be  had,  or 
made  before  the  report  of  the  referee,  and  both  parties  should 
have  notice  of  any  application  founded  on  the  report.  Kennedy 
V.  Norcott,  54  How.  87.  A  referee  is  not  to  prosecute  the 
inquiry,  but  to  take  the  evidence  drawn  out  by  plaintiff's  coun- 
sel.    Korotowsky  v.  Leipsig,  52  How.  410. 

Where  a  judge  in  the  order  directs  the  examination  to  be  be- 
fore a  referee,  such  referee  may  issue  a  subpoena  to  a  third 
person  to  appear  before  him  and  testify  as  a  witness,  and  a  re- 
fusal to  obey  such  subpoena  and  to  be  sworn  and  testify  is  punish- 
able as  a  contempt.  Hcnve  v.  Welch,  1 1  Civ.  Pro.  444.  Upon  a 
judgment  recovered  in  the  city  court  of  New  York,  the  judge  of 
such  court  has  power  to  appoint  a  referee  in  supplementary  pro- 
ceedings. People  V.  Levy,  16  Misc.  615,  40  Supp.  743,  25  Civ. 
Pro.  390.  If  the  judgment  debtor  has  appeared  and  waived  the 
objection  that  the  referee  appointed  in  supplementary  proceed- 
ings occupies  the  same  office  that  the  attorney  for  the  judgment 
creditor,  a  motion  to  remove  the  referee  on  such  grounds  will  be 
denied.  Rouse  v.  Goodman,  8  Misc.  691,  58  St.  Rep,  830,  28 
Supp.  524.  The  judgment  debtor  should  be  given  reasonable 
notice  of  his  examination,  and  thus  where  a  person  living  in  the 
country  received  only  three  hours  and  a  half  notice  of  examina- 
tion to  take  place  in  a  village  the  time  was  too  short.  Gibbs  v. 
Prindle,  9  App.  Div.  29,  41  Supp.  132.  The  examination  of  the 
debtor  is  a  court  record  and  should  be  filed,  if  filing  is  demanded, 
even  though  such  examination  be  incomplete.  Falkenberg  v. 
Frank,  20  Misc.  692,  46  Supp.  675  ;  Matter  of  Falkenberg,  19 
Misc.  418,  43  Supp.  1 137. 
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ARTICLE  IX. 
Hearing  Before  Judge  or  Referee.    §  2444. 

§  2444.  Proceedings  upon  examination  ;  adjournment. 

Upon  an  examination  under  this  article,  each  answer  of  a  party  or  witness  exam- 
ined must  be  under  oath.  A  corporation  must  attend  by,  and  answer  under  the  oath 
of,  an  officer  thereof;  and  the  judge  may,  in  his  discretion,  specify  the  officer.  Either 
party  may  be  examined  as  a  witness,  in  his  own  behalf,  and  may  produce  and  examine 
other  witnesses,  as  upon  the  trial  of  an  action.  The  judge  or  referee  may  adjourn  any 
proceedings,  under  this  article,  from  time  to  time,  as  he  thinks  proper. 

Substituted  for  Co.  Pro.  §§  292  and  296,  or  such  parts  thereof  as  relate  to  examina- 
tions. 

These  proceedings,  are  special  proceedings,  and  all  papers 
should  be  filed  and  entered  in  the  county  clerk's  office.  People 
ex  rcl.  GottcJiius  v.  McGoldrick,  67  St.  Rep.  289,  33  Supp.  441,  24 
Civ.  Pro.  292.  The  production  of  books  of  a  corporation  which 
it  is  claimed  is  propert)/  of  the  debtor  in  its  possession,  can  only 
be  obtained  through  subpoena  duces  tecum  served  upon  the 
officer  who  has  power  to  produce  the  books,  subpoena  on  a  mere 
employe  is  insufficient.  Wainright  v.  Tiffany,  13  Civ.  Pro.  222. 
A  corporation  which  has  done  business  with  the  judgment  debt- 
or may  be  examined  as  a  witness  through  its  officers,  and  can  be 
compelled  to  produce  its  books  and  papers.  Pendergast  v.  Deinp. 
sey,  10  Supp.  938,18  Civ.  Pro.  198;  Semmes  v.  Noell,  18  Civ. 
Pro.  200.  A  judgment  debtor  may  be  examined  upon  supple- 
mentary proceedings  as  to  property  owned  by  him  prior  to  the 
time  of  making  an  assignment  for  the  benefit  of  creditors,  and 
as  to  what  disposition  he  has  made  of  it.  Schuriv.  Altuian,  8 
Civ.  Pro.  242,  16  Abb.  N,  C.  312  ;  compare  Seligman  v.  VVallack, 
16  Abb.  N.  C.  317.  Though  a  witness  in  supplementary  pro- 
ceedings is  not  entitled  to  counsel  as  a  matter  of  right,  yet, 
counsel  should  not  be  arbitrarily  excluded  from  participating  in 
such  examination.  Schiuab  v.  Cohen,  13  St.  Rep.  709.  The 
absence  of  the  referee  at  the  time  appointed  does  not  terminate 
the  proceedings,  but  the  same  may  continue  by  an  order  of  the 
judge  directing  the  examination  to  proceed  at  a  later  day. 
Keihen  v.  Shiphcrd,  4  Supp.  339,  16  Civ.  Pro.  183.  Where  the 
referee  appointed  in  supplementary  proceedings  fails  to  appear 
at  the  time  set,  the  proceeding  is  not  terminated  but  may  be  re- 
vived by  order.  Keihen  v.  Shiphcrd,  24  St.  Rep.  739,  4  Supp. 
339,   16   Civ.  Pro.    183.      The  witnesses   upon   examinations  in. 
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these  proceedings  may  be  sworn  by  a  commissioner  of  deeds. 
Blake  v.  Boltc,  10  Misc.  333,63  St.  Rep.  408,  31  Supp.  124,  24 
Civ.  Pro.  166.  The  testimony  given  eitlier  by  the  jutl;^iiicnt 
debtor  or  by  a  third  party  upon  the  examination  in  these  pro- 
ceedings is  competent  evidence  against  both  the  judgment  debt- 
or and  the  third  party  in  an  action  subsequently  brought  by  a 
creditor  of  the  judgment  debtor,  to  set  aside  a  conveyance  made 
by  him  to  such  third  party.  Kain  v.  Larkiii,  4  App.  Div.  209, 
74  St.  Rep.  189,  38  Supp.  546. 

Though  a  judgment  debtor  may  be  required  to  produce  his 
books  and  papers  upon  the  examination,  yet,  he  cannot  be  com- 
pelled to  leave  them  with  the  referee  to  be  inspected  by  the 
creditors  during  an  adjournment.  Barnes  v.  Leavey,  29  Supp. 
1076,  23  Civ,  Pro.  253.  The  referee  may  adjourn  an  exam- 
ination to  a  different  place,  if  it  be  done  for  good  cause 
and  be  reasonable,  and  if  the  place  to  which  the  adjournment 
is  made  is  within  the  county  where  the  debtor  resides.  Weaver 
v.  Brydges,  85  Hun,  503,  66  St.  Rep.  742,  33  Supp.  132.  The 
mere  omission  from  the  record  of  a  regular  adjournment  of 
the  proceedings  will  not  be  presumed  to  show  a  loss  of  jurisdic- 
tion, and  any  irregularity  in  an  adjournment  is  waived  by  the 
subsequent  appearance  of  the  debtor  and  his  submission  to 
examination  without  objection.  Robertson  v.  Hay,  12  Misc.  7, 
^6  St.  Rep.  530,  33  Supp.  31. 

The  debtor  must  appear  in  person  before  the  judge,  or  referee, 
and  mere  presence  is  not  sufficient  if  he  does  not  answer  when 
called.  Peoplev.  Wilgus,^Y)c\\.  58.  Either  party,  in  the  absence 
of  the  other,  must  wait  a  reasonable  time,  and  where  the  debtor 
failed  to  wait  a  reasonable  time  for  the  judge,  it  was  held  the 
injunction  ordered  remained  valid.  Reynoleis  v.  McElhone,  20  How. 
454.  The  attendance  of  a  witness  is  properly  procured  by  subpoena, 
issued  out  of  the  court  in  which  the  judgment  is  obtained,  and 
disobedience  to  such  sub[)CLMia  should  be  tried  and  punished  by 
the  court.     People  v.  Diitelier,  3  Abb.  (N.  S.)  151. 

A  witness  appearing  and  being  examined  is  boiand  to  answer 
proper  questions  whetlier  he  has  been  subpcenaed  or  not.  People 
v.  Marston,  18  Abb.  267.  Leading  questions  to  the  debtor  are 
allowable.  Corning  v.  Tooker,  5  How.  17.  The  debtor  may  be 
cross-examined  on  his  own  behalf.  Leroy  v.  Halsey,  i  Duer,  589; 
Sanford  v.  Carr,  2  Abb.  462. 
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The  provisions  of  the  statute  are  intended  to  give  authority 
for  a  full  and  complete  examination  of  the  debtor  concerning 
the  amount  and  value  of  his  property,  as  well  as  to  any  disposi- 
tion he  has  made,  or  attempted  to  make  of  it.  The  creditor  is 
entitled  to  examine  his  debtor  once  as  fully  as  may  be.  Forbes  v. 
Willard,  37  How.  193;  s.  C.  54  Barb.  520;  Canavan  v.  Mc An- 
drew, 20  Hun,  46.  Where  a  witness  having  been  served  with  a 
subpoena  duces  tecum  refused  to  produce  certain  papers,  on  the 
ground  that  they  related  to  his  private  affairs,  it  was  held  that  it 
was  for  the  court,  on  inspection,  to  decide  as  to  the  relevancy 
and  materiality  of  the  papers,  that  the  creditor  may  make  search- 
ing inquiry,  and  that  an  interested  witness  should  be  strictly 
dealt  with.  Champlin  v.  Stoddard,  17  Week.  Dig.  "jG.  Where  it 
appears  upon  an  examination  that  a  judgment  creditor  has  trans- 
ferred property  to  a  witness,  the  latter  is  bound  to  answer  all 
questions  touching  the  transfer,  and  seeking  for  information 
bearing  upon  the  question  whether  such  transfer  was  for  a  good 
consideration,  and  was  honest  or  fraudulent,  and  upon  his  refusal 
to  answer,  he  is  liable  to  be  punished  as  for  a  contempt.  LatJirop 
v.  Clapp,  40  N.  Y.  328.  If  a  third  person,  on  examination,  deny 
his  indebtedness  to  the  judgment  debtor,  the  power  of  the  court 
is  at  an  end,  except  to  forbid  him  to  transfer  any  interest  until 
the  appointment  of  a  receiver.  The  party  cannot  be  compelled 
to  make  a  more  particular  and  specific  answer.  Tompkins  Co. 
Bank  v.  Trapp,  21  How.  17.  The  defendant  cannot  be  com- 
pelled to  subscribe  his  name  to  the  referee's  minutes  of  his  testi- 
mony if  the)^  contain  a  statement  which  is  not  strictly  true,  even 
though  its  falsity  be  shown  by  a  supplementary  entry  in  the 
minutes.  If  incorrect,  the  defendant  is  entitled  to  have  them 
corrected  to  conform  to  his  testimony.  Sherwood  v.  Do/an,  14. 
Hun,  191.  The  referee  may  allow  corrections  to  be  made  to  the 
minutes  after  they  are  signed.     Corning  v.  Tooker,  5  How.  16. 

An  examination  in  supplementary  proceedings  of  a  debtor 
who  has  made  a  general  assignment  need  not  ^ be  confined  to 
property  acquired  since  the  assignment.  It  may  include  an 
inquiry  concerning  his  property,  legal  or  equitable,  including 
property  transferred  to  another  with  apparent  intent  to  hinder, 
delay,  or  defraud  creditors.  Selig)nan  v.  WallacJi,  16  Abb.  N.  C. 
317  ;  Schneider  v.  Altman,  id.  312.  It  seems  the  rule  is  different 
where  an  action  has  been  brought  to  set  aside  the  assignment. 
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Schloss  V.   Wallach,  16  Abb.  N.  C.   319,  n. ;  Bacon  v.  Goldsmith, 

1  City  Ct.  462.  And  if  the  examining  creditor  has  recognized 
the  assignment,  by  proving  his  claim  against  the  debtor,  he 
cannot  examine  as  to  matters  prior  to  the  assignment.  Wilson 
Bro.  Co.  V.  Daggett,  9  Civ.  Pro.  408.  On  an  examination  in  sup- 
plementary proceedings,  the  creditor  is  not  deprived  of  his  right 
to  a  complete  discovery  of  the  facts  by  a  claim  of  a  witness  that 
he  is  the  owner,  by  purchase,  of  the  property  sought  to  be 
reached.  The  creditor  may  still  show,  if  possible,  that  the  pur- 
chase was  not  made  in  good  faith.  Mechanics  and  T.  Bank  v. 
Healy,  14  Week.  Dig.  129,  affirmed,  89  N.  Y.  605.  It  is  not 
necessary  to  swear  the  debtor  or  witness  a  second  time  on  an 
adjourned  examination.  Hudson  v.  Plets,  ii  Paige,  180.  The 
power  of  the  referee  to  examine  further  is  spent  on  making  his 
report.  Orrs  Case,  2  Abb.  457.  But  a  judge  has  power  to 
compel  a  further  examination  even  after  a  receiver  is  appointed. 
People  V.  Mead,  29  How.  360.  It  is  no  ground  for  staying  supple- 
mentary proceedings  that  a  creditor's  bill  is  pending  between  the 
parties.  The  debtor  may  be  inquired  of  as  to  the  sources 
whence  he  acquired  his  property.  Forbes  v.  Willard,  54  Barb. 
520.  In  proceedings  against  a  third  party,  the  question  of  rights 
of  the  parties  cannot  be  determined.  Dickinson  v.  Onderdonk, 
18  Hun,  479.  But  the  inquiry  extends  to  all  property  in  the 
hands  of  such  third  party.  Brown  v.  Morgan,  3  Edw.  Ch,  278. 
An  attorney  will  not  be  compelled  to  disclose  information  he  has 
obtained  from  a  judgment  debtor  in  his  professional  capacity.  Gra- 
ham v.  People,  63  Barb.  483  ;  Bank  of  Utica  v.  Mersereau,  3  Barb. 
Ch.  598  ;  Bacon  v.  Frisbie,  80  N.  Y.  394.  A  party  or  witness  may 
be  required  to  produce  books  and  papers  on  the  hearing.  Pruden 
V.  Tallman,  6  Civ.  Pro.  360  ;  Holmes  et  al.  v.  Stietz,  id.  362  ;  Cham- 
plin  V.  Stoddard,  17  Week.  Dig.  76;  Bacon  v.  Frisbie,  80  N.  Y. 
394.  A  subpoena  in  supplementary  proceedings  before  a  referee 
must  be  issued   under  the  hand  of  the   referee.      People  v.   Bale, 

2  Week  Dig.  275.  It  is  said,  in  Knozvlcs  v.  DeLazare,  8  Civ.  Pro. 
386,  distinguishing  y^r^/A'  v.  Dutcher,  3  Abb.  (N.  S.)  157,  that  a 
witness  should  be  subpoenaed  to  attend  in  supplementary  pro- 
ceedings  under  §  863,  and  a  subpoena  in  the  usual  form,  signed 
by  the  clerk,  is  insufficient.  Under  the  provisions  of  §  843,  a 
referee  in  supplementary  proceedings  has  power  to  administer 
an  oath  to  a  judgment  debtor.     So  held  in  overruling  demurrer 
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to  an  indictment  for  perjury.  Abbott's  Annual,  1886,  p.  339. 
The  judgment  debtor,  by  appearing  and  going  on  with  examina- 
tion, waives  all  but  jurisdictional  defects  in  the  proceeding. 
Utica  Bank  v.  Buell,  17  How.  498.  A  commission  cannot  issue 
out  of  the  State  to  take  the  deposition  of  a  witness  in  these  pro- 
ceedings. Graham  v.  Colbiirii,  14  How.  52  ;  Morrell  v.  Hey, 
24  id.  48.  The  referee  has  no  right  to  adjourn  the  proceedings 
indefinitely  without  the  consent  of  the  debtor,  but  he  should 
require  plaintiff  to  proceed  with  all  reasonable  diligence.  Hudson 
V.  Plets,  II  Paige  180.  The  referee  has  power,  however,  the  same 
as  a  master  in  chancery  had,  as  a  necessary  incident  to  the  exam- 
ination, and  he  may  adjourn  the  proceedings  from  time  to  time 
against  the  objection  of  the  debtor.  Kaufman  v.  Thrasher,  10 
Hun,  438  ;  see  Mason  v.  Lee,  23  How.  466  ;  and  Allen  v.  Starring, 
26  id.  57;  Ammidon  Y.  Waleott,  15  Abb.  314;  Reynolds  v.  McEl- 
Jione,  20  How.  454;  Johnson  v.  Tuttle,  17  Abb.  315  ;  Parker -v. 
Hunt,  15  id.  410,  n.,  as  to  adjournments  and  what  constitutes  a 
valid  adjournment.  The  parties  may  adjourn  by  consent. 
Squire  v.  Young,  i  Bosw.  690  ;  People  v.  Oliver^  66  Barb.  570. 

ARTICLE  X. 

When  Warrant  May  be  Issued.    §§  2437,  2438,  2439,  2440. 

§  2437.  Warrant  of  arrest  instead  of  order. 

Upon  proof  entitling  a  judgment  creditor  to  an  order,  under  either  of  the  last  two 
sections;  and  also  proof,  by  affidavit,  to  the  satisfaction  of  the  judge,  that  there  is 
danger  that  the  judgment  debtor  will  leave  the  State,  or  conceal  himself,  and  that 
there  is  reason  to  believe  that  he  has  property,  which  he  unjustly  refuses  to  apply  to 
the  payment  of  the  judgment;  the  judge  may,  instead  of  making  an  order,  issue  a 
warrant  under  his  hand,  reciting  the  facts  and  requiring  the  sheriff  of  any  county, 
where  the  judgment  debtor  may  be  found,  to  arrest  him,  and  bring  him  before  the 
same  judge,  or  before  another  judge,  if  the  case  is  one  where  the  warrant  must  be 
returnable  to  another  judge. 

>^  2438.  Id. ;  after  the  order  has  been  made. 

Where  the  facts,  specified  in  the  last  section,  are  made  to  appear,  as  therein  stated, 
at  any  time  after  the  making  of  an  order,  requiring  the  judgment  debtor  to  attend  and 
be  examined,  and  before  the  close  of  his  examination,  the  judge  may  issue  a  warrant, 
as  therein  prescribed ;  and,  if  necessary,  may  direct  the  adjournment,  or,  if  the  return 
day  of  the  order  has  elapsed,  the  continuance  of  the  proceedings  under  the  order,  until 
after  the  return  of  the  warrant,  and  his  decision  thereupon. 

§  2430.  Warrant;  how  vacated,  etc. 

A  warrant,  issued  as  prescribed  in  the  last  two  sections,  may  be  vacated  or  modified, 
.as  prescribed  in  §  2433  of  this  act,  with  respect  to  an  order. 
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^  2440.  Undertaking  may  be  required,  etc. 

Where  a  judgment  debtor  has  been  arrested  and  brought  before  a  judge,  by  virtue 
of  a  warrant,  issued  as  prescribed  in  this  article ;  and  it  appears  to  the  satisfaction  of 
the  judge,  from  his  examination,  or  other  proof,  that  there  is  danger  that  he  will  leave 
the  State,  or  conceal  himself,  and  that  he  has  property,  which  he  has  unjustly  refused 
to  apply  to  the  satisfaction  of  the  judgment;  the  judge  may  make  an  order,  requiring 
him  to  give  an  undertaking,  with  one  or  more  sureties,  in  a  sum  fixed  and  within  a 
time  specified  in  the  order,  to  the  effect,  that  he  will,  from  time  to  time,  as  the  judge 
directs,  attend  before  the  judge,  or  before  a  referee,  appointed  or  to  be  appointed  in 
the  proceedings ;  and  that  he  will  not,  until  discharged  from  arrest  by  virtue  of  the 
warrant,  dispose  of  any  of  his  property,  which  is  not  exempted  from  seizure  by  §  2463 
of  this  act.  If  he  fails  to  comply  with  the  order,  the  judge  must  forthwith,  by  war- 
rant, commit  him  to  prison,  there  to  remain  until  the  close  of  the  examination,  or  the 
giving  of  the  required  undertaking;  except  that  the  judge  may  direct  the  sheriff  to 
produce  him,  from  time  to  time,  as  required  in  the  course  of  the  proceedings. 

Co.  Proc,  part  of  §  292,  sub.  4,  am'd. 

A  warrant  of  arrest  under  §  2437  may  issue  against  a  non- 
resident debtor.  Denning  V.  Schicffclin,  26  St.  Rep.  96,  7  Supp. 
98.  The  warrant  issued  under  this  section  is  independent  of  the 
order  for  the  examination  of  the  judgment  debtor,  and  is  not 
affected  by  the  fact  that  such  order  is  vacated.  Frost  v.  Craig, 
18  Civ.  Pro.  296.  30  St.  Rep.  848,  16  Daly,  107,  9  Supp.  528. 

This  remedy  may  be  had  by  the  assignee  of  a  judgment. 
King  V.  Kirby,  28  Barb.  49.  It  is  necessary  for  the  creditor, 
before  he  is  entitled  to  a  warrant  of  arrest  against  a  debtor,  to 
establish,  to  the  satisfaction  of  the  judge  to  whom  the  applica- 
tion for  the  warrant  is  presented,  by  affidavit,  that  there  is  danger 
the  judgment  debtor  will  leave  the  State  or  conceal  himself,  and 
there  is  reason  to  believe  that  he  has  property  which  he  unjustly 
refuses  to  apply  to  the  payment  of  the  judgment.  Where  the 
allegations  in  the  affidavit  on  which  the  warrant  is  asked  are 
stated  to  be  upon  belief,  and  the  fact  of  defendant's  having 
property  is  a  mere  inference  of  the  plaintiff  based  upon  the  fact 
that  defendant  is  a  man  of  extravagant  habits,  etc.,  the  affidavit 
is  insufficient.  Nctzcl  v.  Mulford,  59  How.  452.  It  is  said  in 
that  case,  citing  the  language  of  The  People  v.  Recorder  of  Albany, 
6  Hill,  429:  In  such  cases,  where  the  creditor  may  be  his  own 
witness  for  the  purpose  of  procuring  a  warrant,  and  may  choose 
his  own  time  for  arresting  the  debtor,  it  is  not  too  much  to 
require  that  in  the  first  instance  he  should  make  out  a  plain  case. 
Under  the  statute  of  1831,  similar  in  language,  it  was  held  there 
should  be  proof  of  the  facts  authorizing  the  issuing  of  the  war- 
rant, and   while   it   need   not   necessarily  be   in  the  form  of  an 
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affidavit,  it  must  be  of  such  a  character  as  to  furnish  evidence 
which,  in  the  judgment  of  the  officer,  amounts  to  proof  of  the 
charge.  VredenburgJi  v.  Hendricks,  17  Barb.  179;  BroadJicad  v. 
McComcll,  3  id.  175.  To  make  a  case  for  arrest  by  reason  of 
anticipated  concealment,  it  must  appear  or  be  presumable  that 
the  concealment  will  be  within  this  State.  Where  it  is  shown 
that  he  is  out  of  the  State  it  will  not  be  granted.  Roshand  v. 
Waring,  I  Abb.  N.  C.  311. 

Form  for  Order  of  Arrest. 

TJie  People  of  the  State  of  New  York  to  the  Sheriff  of  the  Coujity  of 

Ulster  : 

Whereas,  Proof  has  been  made  to  me,  by  affidavit,  that  a  judg- 
ment was  heretofore  and  on  the  25th  day  of  March,  1886,  rendered 
by  the  Supreme  Court  upon  personal  service  of  the  summons  in 
favor  of  Harrison  Snyder  and  against  Solomon  Bates,  for  $699  dam- 
ages and  costs,  the  judgment  roll  whereupon  was  duly  filed  in  the 
Ulster  County  clerk's  office  on  the  25th  day  of  March,  1886,  and  a 
transcript  of  which  judgment  was  duly  filed  and  said  judgment  duly 
docketed  in  the  Ulster  County  clerk's  office  on  the  25th  day  of 
March,  1886,  and  that  an  execution  has  been  duly  issued  thereupon 
out  of  the  Supreme  Court  to  the  sheriff  of  the  proper  county,  on  the 
1st  day  of  April,  1886,  and  that  said  execution  has  since,  and  on  the 
26th  day  of  June,  1886,  been  duly  returned  by  said  sheriff  to  the 
Ulster  County  clerk's  office  wholly  unsatisfied,  and  that  said  jvidg- 
ment  still  remains  wholly  unsatisfied.  And  also  upon  proof  by  affi- 
davit to  my  satisfaction  that  there  is  danger  that  the  said  Solomon 
Bates  will  leave  the  State  of  New  York  or  conceal  himself,  and  that 
there  is  reason  to  believe  that  he  has  property  which  he  unjustly 
refuses  to  apply  to  the  payment  of  said  judgment,  to  wit  :  (Here 
recite  facts  as  they  appear  in  affidavit.) 

You  are  hereby  required  to  arrest  the  said  Solomon  Bates  and  to 
bring  him  before  me,  at,  etc.,  on,  etc.,  then  and  there  to  be  dealt 
with  according  to  law.     And  this  shall  be  your  warrant  therefor. 

Witness,  etc. : 

CHARLES  DAVIS,  A.  B.  PARKER, 

Plaintiff's  Attorney.  fustice  Supreme  Court. 

Form  for  Undertaking. 


Harrison  Snyder 

agst. 
Solomon  Bates. 


Whereas,  A  warrant  was  issued  by  Hon.  Alton  B.  Parker,  Justice 
-of  the  Supreme  Court,  etc.,  in  the  above-entitled  action  to  the  sheriff 
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of  Ulster  County,  pursuant  to  §  2437  of  the  Code  of  Civil  Procedure, 
requiring  the  said  sheriff  to  (state  requirement  of  warrant)  ;  and 

Whereas,  The  said  Solomon  Bates  had  been  arrested  and  brought 
before  said  justice  ; 

Where.vs,  It  has  appeared  to  the  satisfaction  of  said  judge,  from 
the  examination  of  said  Solomon  Bates,  that  there  is  danger  that  he 
will  leave  the  State,  or  conceal  himself,  and  that  he  has  property 
which  he  has  unjustly  refused  to  apply  to  the  satisfaction  of  the 
judgment  mentioned  in  said  warrant,  and  an  order  has  thereupon 
been  made  by  said  judge  dated  July  5,  1886,  requiring  said  Solo- 
mon Bates  to  give  an  undertaking  within  the  time  specified  in  said 
order : 

Now,  therefore,  we,  James  Kline,  of  the  city  of  Kingston,  mer- 
chant, and  George  Hanley,  of  the  town  of  Marbletown,  merchant, 
do  hereby  jointly  and  severally  undertake,  pursuant  to  the  said  order 
and  to  the  provisions  of  §  2440  of  the  Code  of  Civil  Procedure,  that 
said  Solomon  Bates  will,  from  time  to  time,  as  the  said  justice  directs, 
attend  before  said  justice  in  these  proceedings,  and  that  he  will  not, 
until  discharged  from  arrest  by  virtue  of  said  warrant,  dispose  of  any 
of  his  property  which  is  not  exempted  from  seizure  by  §  2463  of  the 
Code  of  Civil  Procedure. 

{Add justification,   acknowledgment,    and  approval.") 

ARTICLE  XI. 

Payment  by  Debtor  to  Sheriff,  and   Proceedings 
Thereon.    §§  2446,  2447,  2448,  2449,  2450. 

§  2446.  Order  permitting  person  indebted  to  pay  debt  to  sheriff. 

At  any  time  after  the  commencement  of  a  special  proceeding,  authorized  by  this 
article,  and  before  the  appointment  of  a  receiver  therein,  or  the  extension  of  a  receiver- 
ship thereto,  the  judge,  by  whom  the  order  or  warrant  was  granted,  or  to  whom  it  is 
returnable,  may,  in  his  discretion,  upon  proof,  by  affidavit,  to  his  satisfaction,  that 
a  person  or  corporation  is  indebted  to  the  judgment  debtor,  and  upon  such  a  notice, 
given  to  such  persons,  as  he  deems  just,  or  without  notice,  make  an  order,  permitting 
the  person  or  corporation,  to  pay  to  a  sheriff,  designated  in  the  order,  a  sum  on 
account  of  the  alleged  indebtedness,  not  exceeding  the  sum  which  will  satisfy  the 
execution.  A  payment  thus  made  is,  to  the  extent  thereof,  a  discharge  of  the  indebted- 
ness, except  as  against  a  transferee  from  the  judgment  debtor,  in  good  faith  and  for 
a  valuable  consideration,  of  whose  rights  the  person  or  corporation  had  actual  or  con- 
structive notice,  when  the  payment  was  made. 

Co.  Proc.  §  293,  am'd. 

g  2447.  Order  requiring  delivery  of  money  or  property  to 
sheriff  or  receiver. 

Where  it  appears,  from  the  examination  or  testimony  taken  in  a  special  proceeding 
authorized  by  this  article,  that  the  judgment  debtor  has,  in  his  possession  or  under  his 
control,  money  or  other  personal  property,  belonging  to  him ;  or  that  one  or  more 
articles  of  personal  property,  capable  of  delivery,  his  right  to  the  possession  whereof  is 
not  substantially  disputed,  are  in  the  possession  or  under  the  control  of  another  person  ; 
the  judge,  by  whom  the  order  or  warrant  was  granted,  or  to  whom  it  is  returnable,  may. 
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in  his  discretion,  and  upon  such  a  notice,  given  to  such  persons,  as  he  deems  just,  or 
without  notice,  make  an  order,  directing  the  judgment  debtor,  or  other  person,  im- 
mediately to  pay  the  money,  or  dehver  the  articles  of  personal  property,  to  a  sheriff, 
designated  in  the  order,  unless  a  receiver  has  been  appointed,  or  a  receivership  has 
been  extended  to  the  special  proceeding,  and  in  that  case  to  the  receiver. 
Substituted  for  Co.  Proc.  §  297. 

§  2448.  Duty  of  the  sheriff. 

If  the  sheriff,  to  whom  money  is  paid,  or  other  property  is  delivered,  pursuant  to  an 
order  made  as  prescribed  in  either  of  the  last  two  sections,  does  not  then  hold  an  execu- 
tion upon  the  judgment  against  the  property  of  the  judgment  debtor,  he  has  the  same 
rights  and  powers,  and  is  subject  to  the  same  duties  and  liabilities,  with  respect  to  the 
money  or  property,  as  if  the  money  had  been  collected,  or  the  property  had  been  levied 
upon  by  him,  by  virtue  of  such  an  execution ;  except  as  otherwise  prescribed  in  the 
next  section. 

Co.  Proc.  §  297. 

§  2449.  [Am'd,  1892.]  How  money  or  property  applied  to 
pay  the  judgment. 

After  a  receiver  has  been  appointed,  or  a  receivership  has  been  extended  to  the 
special  proceeding,  the  judge  must,  by  order,  direct  the  sheriff  to  pay  the  money  or 
the  proceeds  of  the  property,  deducting  his  fees  to  the  receiver ;  or,  if  the  case  so  re- 
quires, to  dehver  to  the  receiver  the  property  in  his  hands.  But  if  it  appears,  to  the 
satisfaction  of  the  judge,  that  an  order,  appointing  a  receiver,  or  extending  a  receiver- 
ship, is  not  necessary,  he  may,  by  an  order  reciting  that  fact,  direct  the  sheriff  to  apply 
the  money  so  paid,  or  the  proceeds  of  the  property  so  delivered,  upon  an  execution  in 
favor  of  the  judgment  creditor,  issued  either  before  or  after  the  payment  or  delivery 
to  the  sheriff ;  and  a  receiver,  appointed  pursuant  to  the  provisions  of  this  article, 
may,  on  leave  of  a  judge  having  power  to  appoint  such  receiver,  lease  the  real  prop- 
erty that  shall  come  into  his  possession  for  such  time  as  shall  be  necessary  to  realize 
moneys  sufficient  to  satisfy  the  judgment,  with  interest  thereon  and  costs  of  the  special 
proceeding. 

Co.  Proc.  §§  297  and  298 ;  L.  1892,  ch.  292. 

§  2450.  Balance  to  be  paid  or  delivered  to  judgment  debtor, 
etc. 

Where  money  is  paid,  or  property  is  delivered,  as  prescribed  in  the  last  four  sections, 
and  afterwards  the  special  proceeding  is  discontinued  or  dismissed  ;  or  the  judgment 
is  satisfied,  without  resorting  to  that  money  or  property ;  or  a  balance  of  the  money, 
or  of  the  proceeds  of  the  property,  or  a  part  of  the  property,  remains  in  the  sheriff's 
or  the  receiver's  hands,  after  satisfying  the  judgment,  and  the  costs  and  expenses  of 
the  special  proceeding;  the  judge  must  make  an  order,  directing  the  sheriff  or  receiver 
to  pay  the  money,  or  dehver  the  property,  so  remaining  in  his  hands,  to  the  judg- 
ment debtor,  or  to  such  other  person  as  appears  to  be  entitled  thereto,  upon  payment 
of  his  fees  and  all  other  sums  legally  chargeable  against  the  same. 

Under  §  2447  the  court  is  authorized,  on  the  examination  of 
a  third  party,  to  direct  such  person  to  pay  over  any  money  or 
property  which  he  may  have  in  his  hands  belonging  to  the  judg- 
ment debtor,  where  there  is  no  substantial  dispute  touching  the 
possession  or  ownership  of  the  property.     Bauer  v.  Bctz,  4  State 
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Rep.  92.  The  question  is  whether  the  defendant  has  any  prop- 
erty in  his  possession  or  under  his  control  at  the  time  of  the 
commencement  of  the  proceedings;  to  make  the  order  without 
proof  of  abiUty  to  comply  would  be  reviving,  in  another  form, 
imprisonment  for  debt.  The  Coliwibian  Institute  v.  Cretan,  3 
State  Rep.  287.  The  statute  does  not  authorize  the  judge  to 
order  the  application  toward  the  payment,  or  the  deli\  cry  or 
transfer  to  the  receiver  for  such  purpo.sc,  of  any  but  personal 
property.     Smith  v.  Tozcr,  3  State  Rep.  363. 

Where  a  trustee,  examined  under  a  third  party  order,  testi- 
fies that  he  has  in  his  hands  an  accrued  income  payable  to 
the  debtor,  an  order  is  proper  upon  notice  to  the  judgment 
debtor  directing  the  payment  of  the  judgment  out  of  such 
income.  Lawrence  v.  Pease,  50  St.  Rep.  851,  21  Supp.  223. 
The  section  only  provides  for  an  order  "permitting"  a  pay- 
ment to  the  sheriff  by  a  person  indebted  to  the  judgment  debtor, 
and  an  order  directing  such  third  party  to  pay  is  not  authorized 
and  furnishes  no  protection  to  the  person  making  a  payment 
pursuant  thereof,  such  payment  will  be  regarded  as  merely 
voluntary.  Grand  Lodge  Knights  of  Pythias  v.  Manhattan  Sav- 
ings Institution,  12  Misc.  626,  68  St.  Rep.  134,  34  Supp.  253,  25 
Civ.  Pro.  44. 

The  revisers,  in  reporting  substantially  the  scheme  finally 
adopted  by  their  original  draft,  state  that  these  sections  are 
proposed  as  a  substitute  for  J^i^  293  and  297.  They  add  the 
following:  "  Tlie  practical  utility  of  both  these  sections  has  been 
so  narrowed  if  not  destroyed  by  the  adjudications  thereunder 
that  they  should  no  longer  be  suffered  to  remain  in  the  statute 
book  ;  for  they  have  become  more  than  snares  into  which  igno- 
rant persons  may  be  entrapped  to  their  serious  damage  by  inex- 
perienced, careless,  or  unscrupulous  attorneys.  With  respect  to 
§  293,  it  was  held,  in  Robinson  v.  Weeks,  6  How.  161  ;  Richardson 
V.  Ainsworth,  20  id.  521  ;  and  Lyman  v.  Cartwright,  3  E.  D. 
Smith,  117,  that  any  payment  made  thereunder  is  at  the  risk  of 
the  person  who  makes  it,  who  is  not  protected  if  the  judgment 
debtor  has  parted  with  the  demand,  although  he  acted  in  good 
faith  and  without  notice  of  the  transfer.  This  ruling  appears  to 
proceed  upon  the  ground  that  the  statute  uses  the  expression 
'any  person  indebted  to  the  judgment  debtor,'  whereas  it  is  said 
that  if  the  judgment  debtor  parted  with   the  demand  the  person 
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making  the  payment  was  then,  notwithstanding  his  want  of 
notice,  indebted  to  the  transferee,  and  not  to  the  judgment 
debtor.  As  a  similar  expression  is  used  in  §  297  it  would  appear 
that  the  same  result  would  follow  where  money  was  paid  pursu- 
ant to  an  order  made  under  that  section.  Still  it  has  been  held 
in  the  courts  of  original  jurisdiction  that  an  order  made  under 
that  section  protects  the  person  who  obeys  it ;  and  this  ruling 
has  been  followed  by  the  Court  of  Appeals  to  a  qualified  extent 
in  Gibson  v.  Haggerty,  37  N.  Y.  555.  But  the  prevailing  opinion 
in  the  latter  case  condemned,  in  forcible  language,  the  character 
of  the  proceedings  then  under  review;  and,  inasmuch  as  the 
more  recent  decisions  of  the  same  court  hold  that  under  similar 
circumstances  the  judge  who  made  the  order  has  no  power  to 
enforce  it  (and  perhaps,  inferentially,  that  he  has  no  power  to 
make  it),  its  effect  as  a  protection  to  the  person  obeying  it  may 
still  be  regarded  as  an  open  question.  The  decisions  referred  to 
arose  upon  the  much  vexed  question  respecting  the  nature  of 
the  '  property  '  to  which  §  297  applies ;  and,  apparently,  the  con- 
flict of  opinion  has  been  prolonged  by  a  disagreement  upon  that 
point  between  the  Court  of  Appeals  and  the  Commission  of 
Appeals,  for  Lynch  v.  Johnson,  48  N.  Y.  27,  decided  by  the  com- 
mission in  September,  1 871,  clearly  holds  that  §  297  appHes  to 
a  debt  due  to  the  judgment  debtor ;  while  West  Side  Bank  v. 
Pugsley,  47  N.  Y.  368,  decided  by  the  court  January,  1872,  holds 
that  it  is  confined  to  *  goods  or  specific  property.'  Probably  the 
latter  case,  as  it  reflects  the  opinion  of  the  permanent  court,  will 
ultimately  prevail.  But  under  this  construction  §  297  is  of  little 
more  utility  than  §  293,  for  the  property  to  which  the  court 
holds  it  is  confined,  can  be  reached  by  execution.  The  scheme 
which  we  propose  to  substitute  for  that  which  has,  we  think, 
resulted  in  a  failure  may  not  be  the  best,  but  it  is,  we  think, 
practicable,  and  it  preserves  all  the  features  of  the  original 
scheme  which  it  is  expedient  to  retain,  and  avoids  the  mistakes 
of  the  latter." 

It  will  thus  be  seen  that  the  adjudicated  cases  cannot  be  relied 
on  to  interpret  the  language  of  the  Code  as  it  now  stands,  but 
that  by  reason  of  the  numerous  changes  explained  at  length  by 
the  commissioners,  great  care  must  be  exercised  by  the  practi- 
tioner in  relying  upon  adjudications  before  the  enactment  of  the 
present  sections.  Many  of  the  decisions  are  rendered  entirely 
61 
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obsolete,  while  the  rules  laid  down  in  others  are  embodied  in  the 
text.  Only  a  brief  summary  of  the  authorities  will  be  given.  It 
was  held  under  the  then  existing  provisions  that  the  payment  to 
a  third  person  was  no  protection  against  a  bona  fide  assignee  or 
claimant.  Richardson  v.  Ainsivorth,  20  How.  521  ;  Robinson  v. 
lVcci's,6  id.  561  ;  Adams  v.  Welsh,  43  N.  Y.  Super.  52  ;  Country- 
man V.  Boyer,  3  How.  386 ;  Husc  v.  Guyot,  3  T.  &  C.  790  ;  Hall 
V.  Olncy,  65  Barb.  27  ;  Bishop  v.  Garcia,  14  Abb.  (N.  S.)  69  ; 
Dufiicld  v.  Norton,  73  N.  Y.  218.  The  burden  was  on  the  party 
paying  to  show  that  there  was  a  judgment.  Handlcy  v.  Greene, 
15  Barb.  601.  The  payment  was  regarded  as  money  paid  to  the 
use  of  the  judgment  debtor,  and  could  be  set  up  as  a  counter- 
claim. Calkiiis  v.  Packer,  21  Barb.  275.  The  payment  was  said 
to  be  valid,  although  no  notice  was  given  to  the  judgment  debtor. 
Gibson  v.  Haggerty,  37  N.  Y.  555.  It  was  held,  in  Lynch  v.  John- 
son, 48  id.  2"] ,  that  payment  or  liability  to  pay  in  pursuance  of 
such  an  order  was  a  defence  to  the  debtor  in  an  action  against 
him  by  his  creditor,  or  by  an  assignee  who  is  not  shown  to  be  a 
bona  fide  purchaser  for  value  of  the  claim  prior  to  the  accruing  of 
judgment  creditor's  lien  by  these  proceedings.  The  provisions 
applied  only  to  money  due  at  the  time  of  obtaining  the  order. 
Stewart  v.  Foster,  i  Hill,  505;  Potter  v.  Lozu,  16  How.  549; 
Atkinson  w.Sewine,  11  Abb.  (N.  S.)  384;  Caton  v.  Southwell,  13 
Barb.  335  ;  Sands  v.  Roberts,  8  Abb.  343.  It  does  not  apply  to 
a  right  of  action  for  a  tort  or  even  a  verdict  therefor.  Davenport 
V.  Ludlow,  4  How.  337  ;  Ten  Broeck  v.  Sloo,  15  id.  28.  But  when 
judgment  is  perfected  it  may  be  paid  to  the  sheriff.  Mallory  v. 
Norto7i,  21  Barb.  424.  An  interest  in  a  patent  may  be  reached, 
under  this  proceeding.  Barnes  v.  Morgan,  3  Hun,  703  ;  Gillett 
V.  Bate,  86  N.  Y.  87.  As  may  a  dower  right.  Pay?ie  v.  Becker, 
87  id.  153  ;  Moak  v.  Coats,  33  Barb.  498  ;  Stewart  v.  McMartin, 
5  id.  438.  Also  an  estate  by  the  curtesy.  Beamish  v.  I/oyt,  2 
Robt.  307.  A  seat  in  the  New  York  Stock  Exchange,  or  in  the 
New  York  Cotton  Exchange,  is  property,  and  passes  to  a  re- 
ceiver, who  has  a  right  to  redeem  the  seat  when  it  has  been 
pledged  by  the  debtor  as  collateral.  Rittenband  v.  Baggett,  4 
Abb.  N.  C.  67 ;  Sewell  v. /ones,  61  How.  54;  Grocers  Bank  v. 
Murphy,  10  Daly,  168  ;  Powell  \.  Waldron,  89  N.  Y.  328.  Prop- 
erty without  the  State  is  held  liable  under  this  proceeding. 
Fenner  v.  Sanborn,  37  Barb.  610;  Sickels  v.  lianly,  4  Abb.  N.  C. 
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231  ;  see,  however,  Ten  Brocck  v.  Sloo,  2  Abb.  234;  Ballx.  Good- 
enough,  37  Ho^v.  479.     The  alimony  directed  to  be  paid  in  divorce 
proceedings  may  be  reached.     Stevenson   v.    Stevenson,    34    Hun, 
157.     The  proceeds  of  insurance  on  the  life  of  a   husband,   after 
they  have  been  deposited  in  bank  by  the   wife,  may  be   ordered 
paid  over.      Crossby  w.  Stephan,  ^2    Hun,   478;    appeal  dismissed, 
97  N.  Y.  606.     It  is  said,  in  Sergeant  v.  Bennett,  3  How.  (N.  S.)  5 1 5, 
that  moneys  received  by  the  widow  of  a  policeman  from  the  pen- 
sion fund  cannot  be  reached  either  before  or  after  it   reaches  her 
hands.     The  earnings  of  a  judgment  debtor,  not  exempted  by   § 
2463,  can  be  reached.      Tripp  v.  Childs,  14  Barb.  85.      Contra,  Al- 
briglit  v.Kenipton,  4  Civ.   Pro.    16.     Whatever  property  can   be 
reached   by  a  creditor's  bill  can,  it  seems,   be    reached  by  these 
proceedings.     Barnes  v.  Morgan,  3   Hun,  703.      Salary  of  an   of- 
ficer of  a  municipal  corporation,  lying  in  the  treasury,  cannot  be 
reached.      Waldman  v.    GDonnell,    57    How.    215;   Coleman    In- 
stitute v.  Cregan,  ii  Civ.  Pro.  108  ;  Remmeyv.  Gedney,   57    How. 
217.      Pension  money  is  exempt    from   seizure.      Wildriek  v.    De 
Vinney,  18  Week.  Dig.  355  ;  Stockzuellw.  National  Bank,  36  Hun, 
583;  Burgett  V.  Faneher,^'^   id.  647;  see,   however,    Youmans    v. 
Boomhoiver,  3  T.  &  C.  21.     In  Matter  of  Castle,  2   N.   Y.    State 
Rep.  362,  it  was  held  that  where  funds  were  deposited  by  the 
order  of  the  court  in  partition  the  assignee  of  the  debtor  and  the 
receiver   must   try  the   issue   as  to   right  to   the  property   in  an 
action.      Earnings  or  money  acquired  after  service  of  the    order 
cannot  be  reached  by  order.     Fischer  v.  Leseberg,   Abbott's   An- 
nual, 1884,  p.  305.     In  order  to  ascertain  whether  there  is  a  sur- 
plus arising  out  of  trust  estate  an  action  is  necessary.     Manning 
V.  Evans,    19    Hun,   500.     Insurance  moneys  on    household    fur- 
niture cannot  be  reached  during  a  reasonable   time    to  allow  the 
debtor  to  replace  them.      Cooncy  v.  Cooney,  65  Barb.   524.     After 
the  amount  necessary  to  satisfy  the  claims  of  the   receiver  have 
been  paid  the  debtor  is  reinstated  in  his  rights  as  to  the  property. 
Lanigan  v.  The  Mayor,  70  N.  Y.  454.     The  proceeding  is  limited 
to  reaching  property  of  the  debtor  in  his   possession,  or   in   the 
possession  of  others  conceded  to  be   his.     Stewart  v.  Foster,   i 
Hill,  505;    Winters  v.  McCarthy,   2  Abb.   N.  C.    357;  Peters  v. 
Kerr,  26  How.    3  ;  Hall  v.   McMahon,    10   Abb.     103.     Where 
the  defendant  is  in  possession  of  property  which  is  claimed  to 
belong  to  the  wife  the  order  cannot  be  made.     Sackett  v.   New- 
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ton,  10  How.  560.  The  judge  cannot  try  and  determine  con- 
flicting claims.  Robeson  v.  Ford,  3  Edw.  441  ;  Stewart  v. 
Foster,  i  Hill,  505  ;  People  v.  King,  9  How.  97;  Joyce  v.  Hol- 
brook,  7  Abb,  338;  Teller  v.  Randall,  26  How.  155;  Rodman 
V.  Henry,  17  N.  Y.  482.  The  title  must  be  settled  in  an  action 
to  be  brought  by  the  receiver.  Barnard  v.  Kobbe,  54  N.  Y. 
516  ;  Teller  v.  Randall,  40  Barb.  242;  Loeke  v.  Mabbett,  2  Keyes, 
457  ;  West  Side  Bank  v.  Pugsly,  47  N.  Y.  368.  But  the  person 
claiming  the  property  may  be  restrained  from  paying  over. 
Maurice  v.  Smith,  5  Week.  Dig.  255.  The  order  to  apply  the 
property  may  be  in  the  alternative  that  defendant  pay  over, 
or  an  attachment  issue.  Croiise  v.  Wheeler,  33  How.  337.  A 
debtor  who  has  mortgaged  chattels  by  a  mortgage  payable  on 
demand,  cannot  be  ordered  to  deliver  the  property  to  a  receiver. 
GrizivoldM.  Tompkins,  7  Daly,  214.  It  was  held  the  judge  could 
not  direct  property  to  be  paid  over  to  the  creditor  ;  that  there 
should  be  a  levy  and  sale  under  execution,  or  a  receiver.  Dick- 
inson V.  Onderdonk,  18  Hun,  479.  The  order  for  a  third  per- 
son to  pay  over  should  never  be  made  where  the  indebtedness  or 
its  amount  is  either  disputed  or  uncertain.  Sanford  v.  Moser, 
13  How.  137;  Alexatider  v.  RicJiardson,  7  Robt.  63;  People  v. 
Hiilburt,  5  How.  446;  Grassmuck  v,  Richards,  2  Abb.  N.  C.  359  ; 
Hentrj  v.  McKehee,  i  Law  Bull.  3  ;  Corning  v.  Tooker,  5  How.  16; 
Moller  V.  Wells,  29  Hun,  587.  As  to  how  far  the  former  statute 
protected  one  who  paid  over  under  the  order,  see  Gibson  v.  Hag- 
gerty,  37  N.  Y.  555;  Lee  v.  DeleJianty,  25  Hun,  197;  Glenville 
Woolen  Co.  v.  Ripley,  43  N.  Y.  206  ;  Roy  v.  Bucus,  43  Barb.  310  ; 
Waldhein  v.  Bender,  36  How.  181  ;  Matter  of  Livingston,  27Hun, 
607;  Schrauth  V.  Dry  Dock  Savings  Bank  J  ?,6^.  Y.  390;  Wright 
V.  Cabot,  89  id.  570.  It  was  held,  in  Adams  v.  Welsh,  43  N.  Y. 
Super.  52  ;  Baker  v.  Kenworthy,  41  N.  Y.  215,  that  a  sheriff  who 
received  money  on  one  execution  was  not  authorized  to  apply  it 
on  another  execution  in  his  hands  against  the  plaintiff  in  the 
former  suit.  On  a  motion  for  an  order  directing  a  third  party  to 
pay  to  the  judgment  creditor,  it  was  held  that  there  was  no  au- 
thority for  such  an  applicatioii.  Birnbaiim  v.  Thompson,  5  Law 
Bull.  30. 

Where  a  receiver  has  been  appointed  of  a  judgment  debtor's 
property,  and  the  fact  is  concealed,  a  subsequent  order  directing  a 
third  person  to  pay   over  money   to  the  sheriff  is  irregular,   al- 
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though  the  consent  of  the  judgment  debtor  to  such  payment  was 
obtained.  Cohimbia  Bank  v.  Ingersoll,  21  Abb.  N.  C.  241.  Only- 
personal  property  can  be  required  by  order  to  be  paid  to  the  re- 
ceiver of  the  judgment  debtor  in  supplementary  proceedings. 
First  National  Bank  of  Canadaigua  V.  Martin^  49  Hun,  571,  18 
St.  Rep.  414,  2  Supp.  315,  15  Civ.  Pro.  324. 

The  title  to  the  judgment  debtor's  real  estate  vests  in  the  re- 
ceiver by  operation  of  law,  and  the  judgment  debtor  is  not  guilty 
of  a  contempt  in  disobeying  an  order  requiring  him  to  convey 
land  to  his  receiver,  for  the  statute  does  not  authorize  a  com- 
pulsory delivery  by  such  proceedings.  First  Natl.  Bk.  of  Cana- 
daiguav.  Martin,  49  Hun,  571,  18  St.  Rep.  414,  2  Supp.  315,  15 
Civ.  Pro.  324  {snpra). 

A  corporation  may  be  ordered  to  pay  the  sheriff  the  amount 
of  a  judgment  out  of  money  due  the  judgment  debtor  under  a 
contract,  although  the  corporation  has  paid  out  such  moneys 
after  the  service  upon  it  of  a  notice  of  judgment  against  the 
defendant.  Burnett  v.  Rikcr,  13  Civ.  Pro.  338.  Where  a  third 
person  admits  owing  money  to  the  judgment  debtor  for  the 
erection  of  a  house,  upon  which  two  mechanics'  liens  are  filed, 
on  the  same  day,  and  thereupon  pays  the  money  to  the  sheriff, 
the  sheriff  should  not  required  by  order  to  pay  the  money  to 
the  judgment  creditor  until  the  termination  of  the  lien  suits. 
Clark  V.  Gallagher,  21  St.  Rep.  314,  3  Supp.  312. 

This  section  only  authorizes  a  direction  to  pay  when  money  is 
found  in  the  hands  of  the  judgment  debtor  or  where  articles  of 
personal  property,  other  than  money  and  capable  of  delivery, 
and  to  which  the  title  of  the  debtor  is  not  disputed,  is  found  in 
the  hands  of  a  third  person.  It  does  not  warrant  the  direction 
that  a  third  person  pay  over  money  to  the  sheriff  or  receiver. 
Grand  Lodge  Knights  of  Pythias  v.  Manhattan  Savings  Institution, 
12  Misc.  626,  34  Supp.  253,  68  St.  Rep.  132,  25  Civ.  Pro.  44.  If 
there  is  a  substantial  dispute  as  to  the  ownership  of  money  in 
the  hands  of  a  third  party,  it  cannot  be  ordered  to  be  paid  over. 
Krone  v.  Klota,  3  App.  Div.  587,  73  St.  Rep.  719,  38  Supp.  225,  25 
Civ.  Pro.  320. 

Where  there  is  a  dispute  as  to  whether  a  third  party  owes  the 
judgment  debtor  and  where  a  suit  is  pending  for  the  money,  by 
a  person  other  than  the  judgment  debtor,  a  judge  in  supplement- 
ary proceedings   cannot  decide  the  question  of  such  ownership. 
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nor  can  he  make  an  order  directing  the  payment  of  such  money 
either  to  the  sheriff  or  any  other  person.  Waldron  v.  Walker,  43 
St.  Rep.  605,  18  Supp.  292.  If  the  ownership  of  property  is 
disputed,  and  the  issue  raised  by  affidavit,  an  order  requiring  its 
delivery  to  the  sheriff  should  not  be  granted,  or  if  granted  without 
notice  should  be  vacated  because  the  judge  has  no  jurisdiction  to 
determine  the  question  of  title  or  of  exemption.  Servin  v. 
Loiverre,  3  Misc.  113,  23  Supp.  1052. 

Creditors  cannot  reach  a  fund  created  by  friends  of  an  indigent 
judgment  debtor  for  his  relief  and  benefit.  Wilder  v.  Clarke,  33 
St.  Rep.  143,  II  Supp.  683.  Where  a  judgment  debtor  was  en- 
titled to  his  support  and  to  the  use  of  principal,  under  his  wife's 
will,  of  which  he  was  executor,  and  there  has  been  no  accounting 
or  separation  of  the  part  necessary  for  his  support,  and  where 
there  is  a  serious  question  as  to  whether  certain  moneys  belonged 
to  the  judgment  debtor  or  to  the  estate,  the  court  should  not 
make  an  order  applying  them  upon  the  judgment.  Wolfe  v. 
Biittncr,  6  Misc.  119,  57  St.    Rep.  861,  26  Supp.  52. 

Where  by  will  premises  were  given  to  the  testator's  grand- 
children, after  payment  of  a  mortgage  thereon  from  the  rents 
and  profits,  and  directed  that  the  net  rents  and  profits  should  go 
to  his  son,  the  father  of  such  grandchildren,  and  the  judgment 
debtor,  for  life,  it  was  held,  that  a  receiver  in  supplementary 
proceedings  could  not  reach  the  surplus,  as  a  trust  was  created 
for  the  judgment  debtor  during  life,  and  that  he  had  no  interest 
in  the  surplus  which  the  receiver  could  reach.  Mander  v.  Low, 
12  Misc.  316,  33  Supp.  719,  67  St.  Rep.  544  ;  S.  C.  Mander  v. 
Cronnuell,  24  Civ,  Pro.  368. 

Where  the  debtor  has  assigned  or  mortgaged  a  liquor  license, 
and  the  same  was  not  fraudulent  or  without  consideration,  he 
cannot  be  required  to  assign  the  same  to  the  receiver.  Matter 
of  Mayor  Bretuing  Co.  v.  Riaao,  13  Misc.  336,  68  St.  Rep.  361,  34 
Suj^p.  457.  It  is  the  duty  of  the  creditor  to  proceed  against  real 
estate  owned  by  a  judgment  debtor  by  execution,  and  the  court 
cannot  compel  the  debtor  to  convey  his  real  property  to  a  re- 
ceiver in  supplementary  proceedings.  Moyer  v.  Moyer,  7  App. 
Div.  523,  40  Supp.  258.  The  order  directing  the  delivery  of  per- 
sonal property  to  the  sheriff  may  be  made  without  notice. 
Serven  v.  Lozverre,  3  Misc.  113,  23  Supp.  1052. 

Where  the  debtor  on  examination  acknowledges    that  he  has 
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cash  in  his  possession  and  at  his  disposal,  an  order  for  him  to  pay- 
it  over  is  properly  made.  It  must  appear  affirmatively  that  it  is 
money  earned  within  60  days,  in  order  to  entitle  him  to  the  ex- 
emption of  §  2463.  Matter  of  Van  Ness,  21  Misc.  249.  Where 
there  is  a  substantial  dispute  as  to  the  ownership  of  funds  between 
rival  claimants,  the  court  cannot  decide  such  dispute  in  sup- 
plementary proceedings,  but  should  leave  the  parties  to  their 
action.  Maas  v.  McEntegart,  20  Misc.  6y6,  46  Supp.  534.  A 
third  party  who  has  collected  a  debtor's  salary  cannot  be  re- 
quired to  pay  the  same  over,  where  it  does  not  appear  from  the 
examination  of  such  third  party  that  the  moneys  were  in  his 
hands,  or  due  to  the  debtor  at  the  commencement  of  the  pro- 
ceedings. Gray  v.  Ashley,  24  Misc.  396,  53  Supp.  547.  The  pay- 
ment by  a  third  party  can  only  be  required  to  be  made  to  the 
sheriff  or  receiver  ;  it  cannot  be  required  to  be  made  to  the  cred- 
itor's attorney.     Gray  v.  AsJiley,  24  Misc.  396,  53  Supp.  547. 

ARTICLE  XII. 
Dismissal   or   Discontinuance   of  Proceedings.    §  2454. 

§  2454.  How  proceedings  discontinued  or  dismissed. 

A  special  proceeding,  instituted  as  prescribed  in  this  article,  may  be  discontinued  at 
any  time,  upon  such  terms  as  justice  requires,  by  an  order  of  the  judge,  made  upon 
the  application  of  the  judgment  creditor.  Where  the  judgment  creditor  unreasonably 
neglects  or  delays  to  proceed,  or  where  it  appears  that  his  judgment  has  been  satis- 
fied, his  proceedings  may  be  dismissed,  upon  like  terms,  by  a  like  order,  made  upon 
the  application  of  the  judgment  debtor,  or  of  the  plaintiff  in  a  judgment  creditor's 
action  against  the  debtor,  or  of  a  judgment  creditor  who  has  instituted  either  of  the 
special  proceedings  authorized  by  this  article.  Where  an  order  appointing  a  receiven 
or  extending  a  receivership,  has  been  made,  in  the  course  of  the  special  proceeding, 
notice  of  the  application  for  an  order  specified  in  this  section  must  be  given,  in  such 
a  manner  as  the  judge  deems  proper,  to  all  persons  interested  in  the  receivership,  as 
far  as  they  can  conveniently  be  ascertained. 

This  provision  is  new,  and  renders  obsolete  most  of  the  cases 
with  reference  to  abandonment  or  discontinuance.  It  was  held,  in 
Squire  v.  Young,  i  Bosw.  690,  that  where  the  creditor  designedly 
omits  to  attend  on  any  day  to  which  the  proceedings  are  ad- 
journed the  proceedings  may  be  regarded  as  abandoned  ;  and  in 
Thomas  v.  Kirchcr,  15  Abb.  (N.  S.)  342,  that  no  order  for  that 
purpose  is  necessary.  See,  also,  Bennett  v.  McGuirc,  58  Barb. 
625  ;  Schanck  v.  Conover,  56  How.  437  ;  Gaylordw.  Jones,  7  Hun, 
480.  And  it  was  said,  in  Carter  v.  Clarke,  7  Robt.  490,  and 
Ammidon  v.  Walcott,  15  Abb.  314,  that  unless  the  proceedings 


968  SUPPLEMENTARY    PROCEEDINGS. 

Art.    12.     Dismissal  or  Discontinuance  of  Proceedings. 


are  regularly  continued  from  day  to  day  jurisdiction  is  lost.  But 
that  the  error  is  waived  by  the  subsequent  appearance  of  the 
debtor.  Hazvcs  v.  Barr,  7  Robt.  452.  To  the  contrary,  as  to 
loss  of  jurisdiction,  is  Underwood  v.  Siitcliffe,  10  Hun,  453  ;  re- 
versed on  another  point,  77  N.  Y.  58.  In  proceedings  before  a 
referee  a  discontinuance  should  not  be  had  before  report  made, 
and  should  be  on  notice.     Kennedy  v.  Norcott,  54  How.  87. 

Where  a  debtor  in  supplementary  proceedings  sets  up  a  dis- 
charge under  the  Two-Thirds  Act,  the  court  cannot  take  proof  as 
to  alleged  fraudulent  proceedings  in  the  obtaining  of  such  dis- 
charge and  the  proceedings  should  be  set  aside  and  the  order  of 
examination  vacated,  Robens\.  Sweet, af%Y{.\xvi,A^''^(y.  If  an  order 
in  supplementary  proceedings  is  made  pending  the  issuance  of  a 
second  execution  upon  the  same  judgment,  the  proceedings  will 
be  dismissed  pending  the  levy.  The  institution  of  supplementary 
proceedings  does  not  prevent  the  issuing  of  another  execution. 
Stcinhart  v.  MicJialda,  15  Civ.  Pro.  323.  The  provisions  of  §  772 
of  the  Code  Civil  Procedure,  permitting  a  judge  in  particular  in- 
stances to  vacate  previous  orders  granted  by  him,  without  notice, 
does  not  apply  to  supplementary  proceedings.  Dorsey  v.  Cum- 
mings,  48  Hun,  76. 

The  testimony  in  supplementary  proceedings  is  a  record  of  the 
court,  and  the  judgment  debtor  may  require  the  judgment  cred- 
itor to  file  it.  Rentier  v.  Meyer,  22  Abb.  N.  C.  438,  6  Supp.  535. 
Where  on  a  motion  to  set  aside  order  for  examination  in  aid  of 
execution  upon  a  judgment  which  has  been  assigned,  the  debtor's 
affidavit  shows  that  it  is  in  aid  of  the  assignee's  action  to  cancel 
conveyances  alleged  to  be  fraudulent,  such  affidavit  does  not 
uphold  the  claim  that  the  proceedings  were  not  authorized  by 
the  assignee  of  the  judgment.  ScJinitzer  v.  Wi/ner,  7  Misc.  497, 
58  St.  Rep.  45,  27  Supp.  970.  In  these  proceedings  the  judgment 
of  a  justice  of  the  police  may  be  attacked  for  want  of  jurisdiction, 
owing  to  the  fact  that  the  defendant  was  sued  by  the  wrong 
name,  and  that  the  justice  amended  the  summons.  McGillv. 
Weill,  10  Supp.  246,  19  Civ.  Pro,  43, 

Proceedings  are  not  ended  by  mere  delay,  so  far  as  the  ap- 
pointment of  a  receiver  is  concerned,  unless  the  delay  be  for  so 
long  a  period  as  to  justify  the  belief  that  they  had  been  aban- 
doned,  Burnett  v,  Moore,  20  Misc.  518,  46  Supp.  668.  The 
proceedings  will  be  deemed  to  be  abandoned  for  a  failure  to  rein- 


SUPPLEMENTARY   PROCEEDINGS.  969 

Art.   13.     Costs. 

state  a  hearing  or  apply  for  a  receivership  for  nearly  four  years. 
Myers  v.  Herbert,  64  Hun,  200,  45  St.  Rep.  626,  19  Supp.  132,  22 
Civ.  Pro.  216;  sec  139  N.  Y.  609,  54  St.  Rep.  929.  In  order  to 
discontinue  supplementary  proceedings  an  order  is  necessary. 
Walter  v.  Picare,  32  St.  Rep.  841,  11  Supp.  146. 

ARTICLE  XIII. 

Costs.     ^§  2455,  2456. 

§  2455.  Costs  to  judgment  creditor. 

The  judge  may  make  an  order  allowing  to  the  judgment  creditor  a  fi.xed  sum,  as 
costs,  consisting  of  his  witnesses'  fees  and  other  disbursements,  and  of  a  sum,  in  ad- 
dition thereto,  not  exceeding  thirty  dollars  ;  and  directing  the  payment  thereof  out  of 
any  money  which  has  come,  or  may  come,  to  the  hands  of  the  receiver,  or  of  the 
sheriff ;  or,  within  a  time  specified  in  the  order,  by  the  judgment  debtor,  or  other  per- 
son against  whom  the  special  proceeding  is  instituted. 

Co.  Proc.  §  301,  in  part,  am'd. 

§  2456.  Id. ;  to  judgment  debtor,  etc. 

Where  the  judgment  debtor,  or  other  person  against  whom  the  special  proceeding 
is  instituted,  has  been  examined,  and  property,  applicable  to  the  payment  of  the  judg- 
ment, has  not  been  discovered  in  the  course  of  the  special  proceeding,  the  judge  may 
make  an  order,  allowing  him  a  like  sum  as  costs  ;  and  directing  the  payment  thereof, 
within  a  time  specified  in  the  order,  by  the  judgment  creditor;  or,  except  where  it  is 
allowed  to  the  judgment  debtor,  out  of  any  money  which  has  come,  or  may  come,  to 
the  hands  of  the  receiver  or  of  the  sheriff. 

Id.  §  301,  in  part,  am'd. 

The  judge  may  direct  payment  of  the  costs  out  of  any  prop- 
erty found  applicable  to  the  payment  of  the  debt.  Kearney  s 
Case,  22  How.  309.  And  the  judge  has  power  to  make  the  orders 
for  costs,  up  to  the  making  of  the  final  order  applying  the  funds 
in  the  hands  of  the  receiver.  Webber  v.  Hobbie,  13  How.  282. 
The  order  cannot  properly  be  made  until  the  termination  of  the 
proceeding.  Davis  n.  T^/rner,  4  How.  igo.  In  practice  the  order 
for  costs  is  embodied  in  the  order  appointing  a  receiver.  It  does 
not  affect  the  order  that  the  costs  are  termed  counsel  fee.  Hu/- 
saver  v.  Niles,  11  How.  446.  Fees  paid  to  a  stenographer  and  for 
preparation  of  maps  are  not  taxable.  Provost  v.  Farrell,  13  Hun, 
303.  If,  on  a  reference  in  supplementary  proceedings,  the  cred- 
itor is  unsuccessful,  and  fails  to  establish  the  existence  of  any 
property  on  an  allegation  by  which  he  obtained  the  order,  he  can- 
not be  allowed  costs.  Boelgcr  v.  Szvivel,  I  How.  (N.  S.)  372, 
citing  Winters  v.  McCarthy,  2  Abb.  N.  C.  357  ;  Peters  v.  Kerr, 
22  How.  3;  Hallv.  McMahon,  10  Abb.  103.     The  costs  allowed 
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are  not  motion  costs,  but  the  final  costs  of  the  special  proceeding. 
The  establishment  of  a  method  of  collection  impliedly  prohibits 
their  collection  in  any  other  way.  No  execution  can  be  issued 
therefor.  Valicntc  v.  Byran,  3  Civ.  Pro.  358.  Conceding  that 
costs  in  supplementary  proceedings  should  be  adjusted  by  the 
court,  they  are  sufficiently  so  adjusted  when  first  taxed  by  the 
clerk,  and  the  court  orders  them  readjusted.  Foley  v.  RatJibone, 
12  Hun,  589.  Until  an  allowance  of  costs  has  been  made  in  sup- 
plementary proceedings,  the  judgment  creditor's  attorney  has  no 
lien  for  costs.  Patterson  Bros.  v.  Goorley,  14  Misc.  56,  69 St.  Rep. 
651,  35  Supp.  297.  An  order  under  this  section  directing  pay- 
ment of  costs  and  disbursements  may  be  made  without  notice. 
Serven  v.  Lowerre,  3  Misc.  113,  25  Supp.  1052.  The  provision  of 
§  3279  of  the  Code,  which  makes  enactments  concerning  security 
for  costs  applicable  to  special  proceedings,  does  not  apply  to  sup- 
plementary proceedings.  First  National  Bank  of  Newville  v. 
Yates,  21  Misc.  373,  47  Supp.  484. 

Even  if  upon  the  institution  of  supplementary  proceedings  the 
debtor  pays  the  amount  due,  and  there  is  no  examination  had, 
costs  may  still  be  awarded  to  the  judgment  creditor.  Colne  v. 
Gerard,  19  Abb.  N.  C.  288.  Upon  an  examination  of  a  third 
person  under  §  2441,  costs  of  the  proceeding  may  be  allowed 
against  the  judgment  debtor.  GrinnelLv.  SJierman,  33  St.  Rep. 
27,  II  Supp.  682. 

Upon  dismissing  proceedings  against  a  debtor  upon  the  ground 
that  the  affidavit  upon  which  the  order  was  based  is  defective, 
the  court  may  impose  costs  upon  the  creditor.  The  limitation  of 
§§  2455  and  2456  relates  only  to  costs  in  the  proceeding.  Unison 
V.  Weld,  38  Hun,  142.  But  this  section  does  not  provide  for  the 
award  of  costs  to  a  debtor  without  an  examination.  Simms  v. 
Frier,  2  Law  Bull.  97.  Where  defendant  is  awarded  costs  because 
no  property  was  found,  he  cannot  be  charged  with  fees  of  sten- 
ographer and  witnesses,  although  allowed  credit  on  the  judgment 
therefor.  Boelger  v.  Swivel,  i  How.  (N.  S.)  372.  Where  a  re- 
ceiver brought  an  unsuccessful  action,  an  order  compelling  a 
person  to  pay  costs  as  one  beneficially  interested  in  the  recovery, 
cannot  be  made  until  after  judgment  against  the  plaintifT  for  costs 
has  been  perfected.  Fredericks  v.  Niver,  28  Hun,  417.  A  third 
person  was  held  entitled  to  costs  where  the  proceedings  had  been 
long  and  no  property  discovered.     Anonymous,  11  Abb.  108;  also 
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Ano)i]')noNs,  3  Sandf.  725  ;  also  in  S/oa/ic  v.  Higgiiis,  2  Law  Hull. 
II.  But,  as  a  general  rule,  it  is  held  that  the  creditor  is  entitled 
to  once  examine  the  debtor  without  liability  for  costs. 

ARTICLE  XIV. 

Contempt  in  Supplementary  Proceedings.    §  2457. 

§  2457.  Disobedience  to  order ;  how  punished. 

A  person  who  refuses,  or  without  sufficient  excuse  neglects,  to  obey  an  order  of  a 
judge  or  referee,  made  pursuant  to  the  last  two  sections,  or  to  any  other  provision  of 
•this  article,  and  duly  served  upon  him,  or  an  oral  direction,  given  directly  to  him  by  a 
judge  or  referee,  in  the  course  of  the  special  proceeding;  or  to  attend  before  a  judge 
or  referee,  according  to  the  command  of  a  subpoena,  duly  served  upon  him;  may  be 
punished  by  the  judge  or  by  the  court  out  of  which  the  execution  was  issued,  as  for  a 
contempt. 

This  section  settles  a  somewhat  controverted  question  as  to 
whether  the  judge  or  the  court  should  exercise  the  power  to  pun- 
ish for  contempt.  That  the  judge  had  full  power  was  held  in 
Shepherd  V.  Dean,  13  How.  173;  In  re  Smethiirst,  4  id.  369; 
LatJirop  V.  Clapp,  40  N.  Y.  32<S.  Also  when  sitting  at  Special 
Term.  Dresser  v.  Van  Pelt,  15  How.  19;  People  ex  rel.  v.  Kelly, 
22  id.  309.  The  attachment  should  be  made  returnable  before 
the  judge  before  whom  it  was  issued,  and  not  before  one  of  the 
judges  at  chambers,  but  an  error  in  this  respect  makes  it  only 
voidable  and  is  waived  by  giving  a  bond.  Kelly  v.  McCormick, 
28  N.  Y.  318.  Such  proceedings,  pending  before  a  county  judge, 
do  not  abate  upon  the  expiration  of  his  term  of  office,  and  may 
be  continued  before  his  successor.  Holstein  v.  Rice,  24  How. 
135.  In  an  action  in  the  Supreme  Court  the  power  to  punish  for 
a  contempt  is  not  vested  exclusively  in  the  county  judge  before 
whom  the  proceedings  are  pending;  the  Supreme  Court  has  con- 
current jurisdiction.  Tremain  v.  Richardson,  68  N.  Y.  617.  A 
judgment  debtor  may  be  punished  for  contempt  in  not  appearing 
pursuant  to  an  order;  although  he  was  not  served  with  summons 
in  the  original  action,  the  question  cannot  be  raised  in  this  pro- 
ceeding. Keller  v.  Zcigler,  5  Law  Bull.  15.  So  where  a  partner 
was  not  served  in  an  action  to  reach  the  joint  property  of  the 
firm.  Perkitis  v.  Kendall,  3  Civ.  Pro.  240.  So  where  the  referee 
fixes  the  time  and  place  of  hearing,  pursuant  to  order  of  the 
court,  and  the  debtor  fails  to  appear.  Redmond  v.  Goldsjnith, 
2  Law  Bull.  19.  A  person  interfering  with  the  possession  of  a 
receiver  is  liable  to  punishment  for  contempt.     People  s  Bank  v. 
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Moody,  I  Law  Bull.  52.  Where  a  person  appears  and  answers 
without  objection,  he  waives  all  except  jurisdictional  defects,  and 
ma)'  be  punished  if  he  disobeys  the  order  of  the  court.  Matter 
of  Johns,  I  Law  Bull.  76;  Lehmaicr  v.  Griszvo/d,  ^6  N.  Y.  Super. 
II.  But  a  defendant  sued  by  a  wrong  name  will  not  be  consid- 
ered in  contemi)t  for  failing  to  comply  with  an  order  where  his 
name  is  erroneously  stated,  both  in  the  judgment  and  order, 
although  he  is  the  real  person  intended.  Miildoon  v.  Piers,  i 
Abb.  N.  C.  309. 

The  irregularity  of  an  order  is  no  excuse  for  a  debtor  refusing 
to  appear  and  answer,  and  he  will  be  punished  for  contempt 
though  the  order  be  afterward  set  aside  for  irregularity.  SJmltz 
V.  A)idrews,  54  How.  378;  but  see  Hancock  v.  Scars,  93  N.  Y. 
79.  A  debtor  must  obey  the  order  even  though  not  originally 
served  with  summons.  Keller  v.  Zeigler,  5  Law  Bull.  15;  Per- 
kins V.  Kendall,  3  Civ.  Pro.  240.  The  debtor  is  bound  to  obey 
the  order  of  a  referee  as  to  adjournments,  and  will  be  guilty  of 
contempt  if  he  refuses.  Redmond  v.  Goldsmith,  2  Law  Bull.  19. 
A  third  person  will  not  be  punished  for  contempt  for  not  appear- 
ing where  the  allegations  as  to  property  in  his  possession  were 
on  information  and  belief.  Day  v,  Lee,  52  How.  95.  And  so  as 
to  a  third  person  if  execution  had  not  been  returned  unsatisfied. 
Sloane  v.  Higgins,  i  Law  Bull.  59.  It  is  a  contempt  for  the 
debtor  to  refuse  to  answer  a  question  held  proper  by  the  referee, 
and  which  he  is  directed  to  answer.  Lathrop  v.  Clapp,  40  N.  Y. 
328.  To  put  a  judgment  debtor  in  contempt  for  interfering  with 
his  property,  it  must  affirmatively  appear  that  the  property  in 
question  was  acquired  prior  to  the  granting  of  the  order.  Potter 
v.  Low,  16  How.  549.  A  transfer  of  property  in  payment  of 
counsel  fees  is  a  contempt.  Deposit  National  Bank  v.  Wickham, 
44  How.  421.  As  is  a  payment  of  rent.  Aschemorr  v.  Eniont, 
6  Law  Bull.  81.  To  draw  money  deposited  in  the  name  of  the 
debtor  as  trustee,  after  service  of  an  injunction,  even  though  it 
is  the  property  of  his  wife.  People  v.  Kingsland,  3  Keyes,  325. 
But  in  Dean  v.  Hyatt,  5  Week.  Dig.  6-],  it  is  held  the  legal  title 
to  the  property,  the  transfer  of  which  constitutes  the  contempt, 
must  have  been  in  the  debtor.  Where  an  order  has  been  made 
to  pay  over,  which  it  is  shown  ought  not  to  have  been  made,  a 
party  will  not  be  punished  for  disobedience  if  there  was  no  dis- 
respect.    Beebe  v.  Kenyon,  3  Hun,  'j^. 
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The  act  of  a  judgment  debtor,  who  has  been  served  with  an 
injunction  order  in  supplementary  proceedings  in  withdrawing 
from  a  savings  bank  money  deposited  in  his  name  for  trust  for 
another,  constitutes  a  contempt  of  court.  Jackson  v.  Murray,  25 
App.  Div.  140, 49Supp.  195,  83  St.  Rep.  195.  Where  the  judgment 
debtor  transfers  as  attorney-in-fact  for  his  fraudulent  grantee 
property  already  transferred  by  the  grantee  to  the  same  person, 
it  is  a  technical  contempt  of  a  provision  of  the  injunction  restrain- 
ing the  debtor  or  the  grantee  from  interfering  with  their  property, 
but  does  not  justify  a  finding  that  the  judgment  creditor  was 
damaged  in  the  amount  of  the  judgment,  as  the  vendee's  title 
and  possession  were  rendered  absolute  by  the  first  transfer. 
Diffanyv.Rislcy,  23  App.  Div.  371,48  Supp.  283,  82  St.  Rep.  283. 
A  judgment  of  the  municipal  court  of  Syracuse  for  less  than  $25 
is  not  made  a  lien  on  real  estate  by  §  16  of  chapter  342,  Laws 
1892,  and  cannot  be  made  the  basis  of  supplementary  proceed- 
ings, and  therefore  the  judgment  debtor  is  not  punishable  for 
contempt  in  refusing  to  appear  for  examination.  Andrews  v. 
Mastin,  22  Misc.  263,  49  Supp.  11 18,  83  St.  Rep.  11 18.  A  judg- 
ment debtor  who,  after  surrendering  the  possession  of  his  prop- 
erty to  a  receiver  thereof,  interferes  with  the  receiver's  posses- 
sion, is  guilty  of  a  contempt  of  court.  Sineberg  v.  Winebergy 
25  Misc.  327.  A  judgment  creditor  cannot  be  punished  for 
contempt  in  supplementary  proceedings  when  it  does  not  appear 
that  the  order  appointing  receiver  has  been  filed  in  the  county 
clerk's  office.     BarcitJier  v.  Brosche,  19  Civ.  Pro.  446. 

It  is  no  excuse  for  a  debtor's  non-appearance  that  the  order  is 
irregular  ;  he  should  appear  and  move  to  set  it  aside.  Shiclts  v. 
Andrews,  54  How.  378.  But  if  it  appears  that  the  execution  on 
the  judgment  was  not  returned  unsatisfied,  a  motion  to  punish 
for  contempt  for  not  appearing  was  set  aside.  Sloane  v.  Higgins^ 
I  Law  Bull.  59.  If,  on  the  return  of  the  order  to  show  cause, 
the  party  appears  and  submits  to  an  examination,  the  court  pro- 
ceeds no  further  with  the  contempt.  Hilton  v.  Patterson,  18 
Abb.  245.  A  debtor  failing  to  appear  on  a  return  day  fixed 
simply  by  parol  between  the  creditors'  counsel,  the  debtor,  and 
the  referee,  may  be  punished  for  a  contempt  for  failure  to  ap- 
pear. People  V.  Oliver,  66  Barb.  570.  If  seems,  under  Miller  v. 
Adajns,  52  N.  Y.  409,  that  the  judge  may  take  judicial  notice  of 
the  failure  of  the  debtor  to  appear  before  him  so  as  to  base  pro- 
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cccdings  thereon.  It  is  no  excuse  for  non-appearance  that  the 
debtor,  subsequent  to  the  service  of  the  order,  filed  a  petition  in 
bankruptcy.  Spaidv.  Hoge,  i  Week.  Dig.  24.  The  fact  that  the 
referee  is  hostile  to  the  debtor  does  not  excuse  his  non-appear- 
ance ;  he  should  apply  to  the  judge  to  vacate  or  modify  the 
order.  Trcmain  v.  Richardson,  68  N.  Y.  617.  Upon  finding  a 
party  guilty  of  contempt  for  not  appearing,  the  judge  has  no 
authority  to  impose  a  fine  equal  to  the  amount  of  the  judgment, 
but  he  should  impose  a  fine  sufficient  to  pay  costs  and  expenses, 
and  order  the  defendant  to  appear  for  examination.  Reynolds  w. 
Gilchrist,  9  Hun,  203.  On  motion  to  punish  for  contempt  for  not 
appearing,  the  certificate  of  the  referee  is  not  legal  evidence  of 
the  failure  to  appear ;  an  affidavit  proving  the  facts  charged  is 
necessary.  Rhinelandcr  v.  DunJiatn,  2  Civ.  Pro.  32.  When  the 
judgment  debtor  is  shown  to  have  been  a  member  of  a  firm,  and 
his  co-partners  refused  to  state  the  amount  received  by  the  judg- 
ment debtor  from  the  business,  and  whether  the  books  of  the 
firm  were  under  his  control,  it  was  held  that  the  committal  of 
such  partner  was  proper.  People  v.  Marston,  18  Abb.  257.  When 
a  referee,  on  an  examination  before  him,  directs  a  witness  to 
answer,  it  is  a  sufficient  order,  and  the  question  being  proper,  if 
the  witness  refuse  to  answer,  he  is  guilty  of  a  contempt.  La- 
throp  V.  Clapp,  40  N.  Y.  328.  To  support  a  conviction  for  con- 
tempt for  transferring  property,  the  legal  title  to  the  property 
disposed  of  must  have  been  in  the  accused.  Dean  v.  Hyatt,  5 
Week.  Dig.  67.  And  it  must  have  been  acquired  prior  to  the 
granting  of  the  order.  Potter  v.  Low,  16  How.  549.  Transfer  of 
property  to  his  attorney  is  a  violation  of  the  injunction.  Deposit 
National  Bank  v.  WickJiain,  44  How.  421.  As  is  payment  of  rent 
of  a  place  of  business  and  residence.  Ascheinorrw.  Eninont,  6  Law 
Bull.  81.  But  not  to  proceed  to  judgment  in  a  pending  suit. 
Parker  v.  Wakeman,  10  Paige,  485  ;  see  People  ex  rel.  Morris  v. 
Randall,  Jt,  N.  Y.  416.  A  debtor  is  not  guilty  of  contempt  in 
ap[)lying  his  earnings  for  services  withing  sixty  days  of  the  com- 
mencement of  the  proceedings  to  the  support  of  his  family.  The 
debtor  need  not  procure  the  order  of  a  judge  before  making  the 
application.  Hancock  v.  Sears,  93  N.  Y.  79,  reversing  29  Hun, 
96,  and  overruling  Nezuell  v.  Cutler,  19  id.  74.  Refusal  to  sur- 
render possession  of  property  is  not  contempt,  unless  the  order 
not  only  required  a  conveyance  but   also  delivery  of  the  posses- 
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sion.  Tinkcy  v.  Langdon,  60  How.  180.  Nor  will  he  be  com- 
pelled to  deliver  possession  of  personal  property  to  a  receiver 
where  it  is  covered  by  a  chattel  mortgage  which,  at  the  date  of 
the  receiver's  appointment,  is  past  due.  Tinkcy  v.  Langdon,  13 
Week.  Dig.  384.  Where  a  debtor,  on  examination,  admitted  his 
indebtedness,  and  an  order  was  made  for  him  to  pay  the  judg- 
ment, and  he  afterward  ascertained  that  it  had  been  assigned, 
it  was  held  he  should  not  be  punished  for  contempt  in  disobey- 
ing the  order,  but  that  the  order  should  be  vacated,  and  that  the 
validity  of  the  assignment  could  not  be  questioned  except  by  a 
receiver.     Becbew.  Kenyan,  3   Hun,  73. 

Where  the  direction  is  to  pay  the  judgment  the  debtor  is  not 
bound  to  pay  the  receiver.  People  ex  rel.  v.  King,  9  How.  97  ; 
Watson  V.  Fitzsimmons,  5  Duer,  629.  The  property  must  be  shown 
to  be  under  the  control  of  the  party  directed  to  deliver  it. 
Tinker  v.  Crooks,  22  Hun,  579  ;  Richie  v.  Bedell,  22  Week.  Dig. 
563.  The  judgment  debtor  was  a  resident  of  Pennsylvania,  and 
and  was  required,  by  an  order  in  supplementary  proceedings,  to 
deliver  to  the  sheriff  certain  moneys  paid  to  him  as  wages  after 
service  of  the  order,  which  money,  it  appears,  was  in  Pennsyl- 
vania. Held,  error  ;  that  the  court  had  no  power  to  compel  the 
debtor  to  go  out  of  the  State  to  get  the  money  ;  the  most  it 
could  do,  it  seems,  would  be  to  require  the  debtor  to  transfer  his 
title  to  the  money  to  the  receiver.  Buchanan  v.  Hunt,  98  N.  Y. 
560,  reversing  33  Hun,  329.  Where  the  debtor  is  ordered  to 
pay  the  debt,  and  a  specified  sum  for  costs  within  a  specified 
time,  on  his  failure  to  do  so  he  may  be  proceeded  against  as  for 
a  contempt,  and  imprisoned  until  the  order  be  complied  with. 
Brush  v.  Lee,  6  Abb.  (N.  S.)  50.  But  payment  of  a  debt  due  a  judg- 
ment debtor  from  a  third  person  cannot  be  compelled  by  means  of 
contempt  proceedings.  West  Side  Bank  v.  Pugsley,  47  N.  Y.  368. 
Upon  the  appearance  of  a  debtor  pursuant  to  an  order  for  his 
examination,  he  admitted  that  he  had  in  his  possession  money 
and  property  sufficient  to  satisfy  the  judgment,  and  requested 
an  adjournment  to  enable  him  to  apply  it  on  the  judgment. 
The  judge  made  an  order  reciting  the  facts,  and  giving  him  until 
a  day  named  to  pay  the  judgment,  and  providing  in  default 
thereof  that  he  be  adjudged  guilty  of  a  wilful  contempt.  It 
further  ordered  that  in  such  case  he  pay  a  fine  and  be  imprisoned 
until  the  payment  thereof,  and   ordered  a  commitment  issue  to 
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carry  this  judgment  into  effect.  Held,  that  the  defendant  could 
only  be  convicted  of  a  contempt  upon  the  return  of  an  attachment 
or  an  order  to  show  cause,  and  that  the  court  could  not  thus 
simultaneously  make  an  order  and  declare  the  consequences  of  a 
disobedience  to  it.  Tinker  v.  Cook,  22  Hun,  579.  Where  the 
defendant  failed  to  appear  upon  an  order  for  his  examination  he 
was  fined  SSOOj  ^^^  committed  without  bail  in  default  of  pay- 
ment. Waters  v.  Miller,  3  Law  Bull.  loi.  A  fine  to  the  full 
amount  of  the  judgment  on  failure  to  appear  is  excessive  :  it 
should  be  only  such  sum  as  will  reimburse  the  creditor  for  costs 
and  expenses.  Reyjtolds  v,  Gilchrist,  9  Hun,  203.  A  judgment 
debtor  is  not  in  contempt  for  disobeying  an  order  directing  the 
assignment  and  conveyance  of  land  without  the  State.  Smith  v. 
Tozer,  3  St.  Rep.  263,  The  costs  on  reversal  of  an  order  direct- 
ing a  commitment  for  contempt  in  supplementary  proceedings 
are  but  $10  costs  and  disbursements.  Jones  v.  Sherman,  8  St. 
Rep.  344.  The  proceedings  on  contempt  are  fully  discussed 
under  that  title  under  >$  2266  et  seq.,  and  reference  is  made  to  the 
cases  cited  and  procedure  there  detailed  for  the  practice  in  full 
in  all  cases  of  contempt.  The  forms  there  given  can  be  readily 
adapted  to  contempt  under  these  proceedings,  and  it  is,  there- 
fore, deemed  unnecessary  to  multiply  precedents. 

The  special  surrogate  who  issued  the  original  order  in  supple- 
mentary proceedings  has  power  to  punish  as  for  a  contempt 
the  defendant  disobeying  it.  Aldrich  v.  Davis,  64  Hun,  636,  46 
St.  Rep.  587,  19  Supp.  765.  As  a  receiver's  order  is  not  com- 
plete until  the  order  appointing  him  has  been  filed,  the  judgment 
debtor  cannot  be  punished  for  contempt  in  not  obeying  a  direc- 
tion in  such  order,  unless  the  same  be  filed.  Bareither  v. 
Brosche,  13  Supp.  561,  19  Civ.  Pro.  446.  A  provision  in  an  or- 
der adjudging  a  judgment  debtor  in  contempt  for  disobeying  an 
injunction  which  requires  him  to  obtain  a  reassignment  of  rights 
transferred  prior  to  judgment  is  unauthorized.  Meyer  v.  Drey- 
spring,  5  Misc.  560,  52  St.  Rep.  520,  32  Supp.  315.  When  pro- 
ceedings are  once  dismissed,  the  court  cannot  punish  for  con- 
tempt unless  the  proceedings  are  revived  for  irregularity  in  the 
dismissal.  Wolfe  v.  Knight,  15  Misc.  438,  72  St.  Rep.  790,  37 
Supp.  210. 

After  the  service  of  an  order  in  supplementary  proceed- 
ings containing  an  injunction,  the  payment  of  moneys  by  the 


SUPPLEMENTARY    PROCEEDINGS.  977 


Art.    14.     Contempt  in  Supplementary  Proceedings. 


judgment  debtor,  or  the  execution  or  delivery  of  a  general 
assignment,  is  a  contempt  of  court,  although  a  receiver  of  his 
property  had  previously  been  appointed.  National  Wall  Paper 
Co.  V.  Gcrlach,  15  Misc.  640,  72  St.  Rep.  678,  37  Supp.  428.  As 
to  when  a  judgment  debtor  was  punished  for  contempt  in  trans- 
ferring insurance  money  received  on  his  brother's  life  after  serv- 
ice of  the  order,  see  Walter  v.  Peearc,  32  St.  Rep.  841,  u  Supp. 
146.  The  exemption  of  money  earned  within  60  days,  as  pro- 
vided by  §  2463,  does  not  apply  to  earnings  which  arise  in  buy- 
ing and  selling  merchandise,  and  therefore  a  debtor  served  with 
an  injunction  order  is  guilty  of  contempt  if  he  pay  to  dealers 
who  have  supplied  him  with  goods  the  moneys  collected  on  ac- 
counts accruing  within  sixty  days  before  the  proceedings  were 
brought.     Miilfordv.  Gibbs,  9  App.  Div.  490,  41  Supp.  273. 

A  debtor  is  guilty  of  contempt  where,  after  service  of  the 
order  in  supplementary  proceedings,  he  deposited  money  loaned 
to  him  for  the  payment  of  his  debts  in  a  bank  and  paid  the  same 
out  by  check  in  settlement  of  said  debts.  Rainsford  v.  Temple,  2 
Misc.  454,  51  St.  Rep.  144,  21  Supp.  1037.  It  is  a  violation  of  the 
injunction  order  to  make  a  general  assignment  with  preferences. 
Canda  v.  Golliner,  73  Hun,  493.  The  refusal  by  the  debtor  to 
answer  a  question  in  supplementary  proceedings  where  he  has 
been  orally  directed  to  do  so  by  the  referee  makes  him  liable  to 
punishment  for  contempt,  and  a  written  order  of  the  referee  is 
not  necessary.  Kcndriekv.  Wandall,  88  Hun,  518,  69  St.  Rep. 
53,  34  Supp.  976.  It  is  a  contempt  for  the  debtor  to  interfere 
and  prevent  his  tenants  from  paying  rent  to  the  receiver,  and  in 
preventing  the  receiver  from  entering  the  premises.  Vermont 
Marble  Works  v.  Wilkes,  62  St.  Rep.  121,  30  Supp.  381.  It  is 
not  a  contempt  for  a  debtor  who,  before  the  issuing  of  an  execu- 
tion against  him,  had  assigned  to  his  wife  all  his  right  in  an  in- 
surance policy  on  his  father's  life,  if,  after  the  order  in  supple- 
mentary proceedings,  he  deposits  a  check  received  for  his  share 
of  such  policy  to  his  wife's  credit.  Rhodes  v.  Linderman,  43  St. 
Rep.  520,  17  Supp.  628. 

Where  a  person  having  a  diamond  ring  of  the  debtor  under  a 
parol  mortgage,  told  the  debtor  that  she  must  get  some  one  to 
take  the  property  off  his  hands  after  the  service  of  an  injunction 
order  upon  her,  and  she  procured  another  person  to  do  this  who 
took  a  new  mortgage  for  a  sum  less  than  the  old  one,  it  was  held 
62 
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that  there  was  no  violation  of  the  order.  Dnffus  v.  Cole,  39  St. 
Rep.  838,  15  Supp.  370.  If  supplementary  proceedings  have 
been  apparently  abandoned  and  the  debtor  has  become  desti- 
tute, it  is  not  contempt  for  her  to  sell  her  jewelry.  Meyers  v. 
Herbert,  64  Hun,  200,  45  St.  Rep.  626,  19  Supp.  132,  22  Civ. 
Proc.  216;  see  139  N.  Y.  609,  54  St.  Rep.  929.  Where  one  had 
given  checks  in  good  faith  before  the  service  of  the  injunction 
order,  he  is  not  bound  to  stop  the  payment  on  such  checks. 
Fitzgibbons  v.  Smith,  41  St.  Rep.  670,  16  Supp.  410. 

Where  the  title  of  property  is  in  dispute,  an  order  adjudging 
the  defendant  in  contempt  for  refusing  to  deliver  the  same  to  a 
receiver  is  void.  Gallagher  v.  O' Neil,  3  Supp.  126,  21  St.  Rep.- 
161.  A  member  of  the  legislature  cannot  be  punished  for  a  dis- 
obedience of  an  order  requiring  him  to  appear  for  examination 
in  supplementary  proceedings  during  a  session  of  the  legislature  ; 
such  order  should  not  be  granted  and  will  be  vacated,  if  issued, 
as  improvidently  granted.  Everard  v.  Brcnnan,  2  City  Ct.  351. 
Where  the  amount  of  a  judgment  debtor's  interest  in  an  estate, 
which  he  has  assigned  in  violation  of  the  injunction  order,  can- 
not be  definitely  fixed,  the  court  can  only  impose  a  fine  of  $250 
and  costs  for  such  violation.  Wynkoop  v.  Myers,  26  St.  Rep.  81, 
7  Supp.  898,  17  Civ.  Pro.  443.  Where  the  violation  of  the  in- 
junction was  in  the  parting  with  the  sum  of  $90,  it  was  held  that 
the  fine  should  not  exceed  such  sum.  Myers  v.  Dreyspring,  5 
Misc.  560,  52  St.  Rep.  520,  32  Supp.  315. 

If  the  debtor  is  in  contempt  for  failing  to  appear  for  examina- 
tion, he  cannot  be  fined  the  entire  amount  of  the  judgment,  but 
only  the  amount  of  the  costs  of  the  proceeding,  and  should  also 
be  imprisoned  until  he  pays  the  same  and  submits  to  the  ex- 
amination. Dell  itt  V.  Giinn,  68  St.  Rep.  790,  34  Supp.  879,  24 
Civ.  Pro.  406.  A  precept  for  commitment  for  contempt  can- 
not be  issued  until  there  has  been  an  adjudication  that  there  is 
a  contempt  and  that  the  creditor  has  been  injured.  Blake  v. 
Bolte,  10  Misc.  333,  63  St.  Rep.  408,  31  Supp.  124,  24  Civ.  Pro. 
166.  An  order  adjudging  the  debtor  in  contempt  is  fatally 
defective,  if  it  does  not  determine  that  the  misconduct  complained 
of  defeated,  impaired,  impeded,  or  prejudiced  the  right  or  remedy 
of  the  creditor.  Wolf  v.  Buttner,  6  Misc.  119,  57  St.  Rep.  861, 
26  Supp.  52.  Where  there  was  a  commitment  for  contempt 
adjudging  the  debtor  guilty  of  the  same,  and  that  such  contempt 
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had  impaired,  impeded,  and  prejudiced  the  rights  and  remedies 
of  the  plaintiff,  and  imposed  a  fine,  and  directed  a  commitment 
to  jail  until  the  same  was  paid  with  costs,  and  also  providing  in 
the  alternative,  that  if  the  defendant  appeared  on  a  fixed  day  for 
examination,  and  paid  a  certain  sum  as  fine,  and  stipulated  not 
to  bring  an  action  for  damages  because  of  the  contempt  pro- 
ceedings, then  he  should  be  purged  from  commitment  and  dis- 
charged ;  it  was  held  that  even  if  the  court  had  no  power  to 
make  the  alternative  provision  in  the  order  and  commitment, 
that  it  did  not  harm  the  judgment  debtor,  because  he  could  re- 
lieve himself  from  imprisonment  by  complying  with  the  first  part 
of  the  order,  which  part  the  court  had  power  to  make.  People 
ex  rcl.  O^ Connor  v.  Sickles,  59  Hun,  342,  36  St.  Rep.  548,  13 
Supp.  loi. 

Unless  the  court  would  have  power  to  make  an  order  requir- 
ing the  debtor  to  pay  over  money  in  his  hands  to  satisfy  the 
judgment,  it  would  have  no  power  to  issue  an  attachment  for 
contempt  in  disposing  of  such  moneys  in  violation  of  the  injunc- 
tion order.  Gerton  Carriage  Co.  v.  RicJiardson,  6  Misc.  466,  59 
St.  Rep.  654,  27  Supp.  625.  It  is  not  a  contempt  for  the 
attorney  of  a  judgment  debtor  to  pay  to  his  wife  the  recovery  in 
an  action  in  which  the  debtor  was  plaintiff  when  the  same  was 
assigned  to  her  before  the  service  of  the  injunction  order.  Matter 
of  Dnryea,  17  App.  Div.  540,  45  Supp.  703.  It  is  no  excuse  for 
the  judgment  debtor's  failure  to  appear  for  examination,  that 
there  was  a  mistake  in  the  date  of  the  judgment  in  the  affidavit 
upon  which  the  order  was  granted.  Matter  of  Hatfield,  17  App. 
Div.  430,  45  Supp.  270.  A  fine  of  $184.68  was  held  not  to  be 
excessive  under  §  2284  of  the  Code  Civil  Procedure,  although  no 
actual  loss  or  injury  was  shown.  Matter  of  Hatfield,  17  App. 
Div.  430,  45  Supp.  270  {supra). 

It  is  a  contempt  for  the  debtor  to  withdraw  money  from  a 
savings  bank  deposited  in  his  name,  in  trust  for  another,  after 
the  service  of  an  injunction  order.  Jackson  v.  Murray,  25  App. 
Div.  140,  49  Supp.  195.  Where  the  debtor  has  been  ordered  to 
deliver  a  certain  ring  to  the  receiver  and  fails  to  do  so,  but  delivers 
another  ring  of  little  or  no  value,  the  act  is  a  civil  contempt  pun- 
ishable by  fine  and  costs  of  motion.  Matter  of  Blmnenthal,  22 
Misc.  704,  50  Supp.  49  ;  84  St.  Rep.  49. 

A  judgment  of  the  municipal  court  of  Syracuse   for  less  than 
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$25  is  not  made  a  lien  on  real  estate  by  §  16  of  chap.  342,  Laws 
1892,  and  cannot  be  made  the  basis  for  supplementary  proceed- 
ings, and  therefore  the  judgment  debtor  is  not  punishable  for 
contempt  for  refusing  to  appear  for  examination.  Andrews  v. 
Mastin,  22  Misc.  263,  49  Supp.  11 18,  83  St.  Rep.  1118. 

ARTICLE  XV. 
When  Article  does  not  Apply.    §  2463. 

g  2463.  [Am'd,  1886.]  Cases  where  this  chapter  is  not  appli- 
cable ;  what  property  cannot  be  reached. 

This  article  does  not  apply  where  the  judgment  debtor  is  a  corporation  created  by 
or  under  the  laws  of  the  State,  or  a  foreign  corporation  specified  in  §  1812  of  this  act, 
except  in  those  actions  or  special  proceedings  brought  by  or  against  the  people  of 
the  State.  Nor  does  it  authorize  the  seizure  of,  or  other  interference  with,  any  prop- 
erty which  is  expressly  exempt  by  law  from  levy  and  sale  by  virtue  of  an  execution  ; 
or  any  money,  thing  in  action,  or  other  property,  held  in  trust  for  a  judgment  debtor, 
where  the  trust  has  been  created  by,  or  the  fund  so  held  in  trust  has  proceeded  from, 
a  person  other  than  the  judgment  debtor  ;  or  the  earnings  of  the  judgment  debtor-  for 
his  personal  services,  rendered  within  sixty  days,  next  before  the  institution  of  the 
special  proceeding  ;  when  it  is  made  to  appear,  by  his  oath  or  otherwise,  that  those 
earnings  are  necessary  for  the  use  of  a  family,  wholly  or  partly  supported  by  his  labor. 

L.  1886,  ch.  26. 

Creditors  are  entitled  to  the  debtor's  earnings  except  for  the 
period  of  sixty  days,  computed  from  the  time  when  the  motion 
is  made  to  apply  the  property.  But  see  language  of  section 
as  to  time  up  to  which  creditor  is  entitled  as  it  now  stands. 
Biish  V.  White,  12  Abb.  21  ;  Tripp  v.  Childs,  14  Barb.  85  ;  Wood- 
man V.  Goodenongh,  18  Abb.  65  ;  Potter  v.  Lozv,  \6  How.  549; 
Cumniings  v.  Tinberman,  49  id.  36.  But  earnings  becoming 
due  after  the  service  of  the  order  cannot  be  reached.  Cases  above 
cited  and  Ireland  v.  Smith,  i  Barb.  419;  Caton  v.  SoutJiwell,  13 
id.  335.  A  debtor  having  a  family  may  always  have  sixty  days' 
earnings  exempt.  McCulloiigh  v.  Carrogan,  24  Hun,  157. 
Money  or  property  earned  after  the  service  of  the  order  cannot 
be  reached.  A  receiver  becomes  vested  with  such  property  as 
the  judgment  debtor  had  at  the  time  of  the  commencement  of 
the  proceedings.  DuBois  v.  Cassidy,  75  N.  Y.  298.  Money  or 
salary  not  yet  due  the  debtor  when  the  order  is  served  cannot  be 
reached.  First  National  Bank  v.  Beardsley,  8  Week,  Dig.  7  ; 
Kernan  v.  Hill,  i  id.  69.  The  proceeds  of  a  business  are  not 
personal  earnings.  Aschemorr  v.  Emmont,  5  Law  Bull.  80 ; 
WJialon  v.    Tenison,   i  id.  22.     The  judgment  debtor  must  have 
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a  family  dependent  upon  him  to  be  entitled  to  the  exemp- 
tion. Martin  v.  Sherman,  2  Hill,  586  ;  Vati  VccJiten  v.  Hall,  14 
How.  436.  The  teacher  of  a  school  who  is  entitled  to  payment 
in  advance  may  claim  his  earnings  as  exempt.  Miller  \.  Hooper, 
19  Hun,  394.  A  judgment  recovered  by  a  debtor  for  damages 
for  sale  of  exempt  property  cannot  be  reached  until  a  reasonable 
time  has  elapsed  to  enable  him  to  apply  the  proceeds  to  acquir- 
ing exempt  property.  Tillotsonv.  Woleolt,  4S  N.  Y.  188.  Sec- 
tion 1394  fixes  the  period  of  exemption  at  one  year.  This  ex- 
emption should  be  liberally  construed  in  favor  of  the  debtor. 
Miller  v.  Hooper,  supra.  It  is  not  necessary  for  the  judgment 
debtor  to  bring  the  facts  constituting  exemption  to  the  atten- 
tion of  the  judge  before  applying  his  earnings  to  the  support  of 
his  family.  It  is  sufficient  if  he  justifies  the  use  when  called  on  to 
transfer  the  money,  and  in  such  case  he  cannot  be  put  in  con- 
tempt. Hancock  v.  Sears,  93  N.  Y.  79.  The  surplus  rents  and 
profits  of  trust  property  left  for  the  support  of  a  debtor  cannot 
be  reached  in  supplementary  proceedings,  but  only  in  a  suit  for 
that  purpose.  Manning  w.  Evans,  19  Hun,  500.  The  court  in 
such  an  action  can  determine  what  is  a  reasonable  allowance,  and 
surplus  can  be  reached  before  it  accrues,  and  the  trustees  are 
bound  by  the  determination.  Williams  v.  Thorn,  70  N.  Y. 
270  ;  S.  C.  81  id.  381.  It  is  said,  in  McEvoy  v.  Appleby,  27  Hun, 
44,  that  the  rule  laid  down  in  the  cases  last  cited  has  not  been 
changed  by  §  2463.  The  court  cannot  order  a  judgment  debtor 
to  convey  all  his  personal  property  to  the  receiver,  where  he  is 
a  householder  and  has  a  family.  Moyer  v.  Moyer,  7  App.  Div. 
523,  40  Supp.  258. 

Where  exempt  property  has  been  destroyed,  insurance  money 
thereon  is  also  exempt,  and  will  not  be  directed  to  be  paid  to 
the  receiver,  even  though  the  judgment  debtor  had  previously 
expressed  a  willingness  to  apply  such  money  to  the  debt,  if  he 
changes  his  mind  before  the  order  is  applied  for.  Bliss  v.  Ray- 
nor,g\  Hun,  250,  72  St.  Rep.  57,  36  Supp.  156.  The  money 
earned  by  a  photographer,  a  married  man,  within  60  days  before 
the  beginning  of  the  proceedings,  is  exempt,  and  he  cannot  be 
punished  for  using  the  same  for  the  support  of  his  family.  Mc- 
Skiman  v.  Knowlton,  20  Civ.  Pro.  274,  14  Supp.  283. 

The  Laws  of  1884,  chapter  1 16,  and  Laws  of  1889,  chapter  520, 
while   in    force    were    general    in    their    terms,    and    exempted 
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insurance  moneys  from  execution  for  the  debts  of  the  insured 
and  his  widow  and  children,  and  therefore  moneys  received  by  a 
widow,  as  a  beneficiary,  from  a  fraternal  society,  for  insurance  on 
her  husband's  life,  and  received  while  said  laws  were  in  force,  is 
exempt  from  the  claims  both  of  her  creditors,  and  from  those  of 
her  deceased  husband.  Matter  of  Lynch,  83  Hun,  462  ;  S.  C. 
Clark  V.  Lynch,  31  Supp.  1038,  65  St.  Rep.  68. 

The  exemption  of  earnings  accrued  within  60  days  does  not 
apply  where  such  earnings  arise  through  the  business  of  buying 
and  selling  merchandise.  Mulford  v.  Gibbs,  9  App.  Div.  490,  41 
Supp.  273.  Supplementary  proceedings  may  be  brought  against 
a  foreign  corporation,  although  it  does  no  business  in  this  State 
and  has  no  agency  here.  Logan  v.  McCall  Publishing  Co.,  140 
N.  Y.  447,  55  St.  Rep.  794,  23  Civ.  Pro.  246.  But  this  power  to 
proceed  against  foreign  corporations  exists  only  against  foreign 
corporations  not  specified  in  §  18 12,  Code  Civ.  Pro.,  and  there- 
fore the  proceedings  do  not  lie  against  a  foreign  corporation 
which  has  its  principal  place  of  business  in  this  State,  nor  do 
they  lie  against  a  domestic  corporation,  and  an  order  instituting 
proceedings  against  such  exempt  corporations  is  absolutely  void. 
Levy  V.  Swick  Piano  Co.,  17  Misc.  145,  39  Supp.  409. 

But  it  has  been  held  in  the  New  York  Common  Pleas,  1893, 
that  a  foreign  corporation  not  having  a  place  of  business  within 
this  State  cannot  be  examined  in  supplementary  proceedings  for 
the  purpose  of  securing  the  appointment  of  a  receiver.  Stcp/iens  v. 
Page,  4  Mi.sc.  517,  54  St.  Rep.  133,  24  Supp.  698,  23  Civ.  Pro.  191. 
The  case  of  L^ogan  v.  McCall  PublisJiing  Co.,  140  N.  Y.  447,  cited 
above,  holds  that  where  the  defendant  is  not  one  of  the  foreign 
corporations  specified  in  jj  18 12,  a  proceeding  lies,  and  that  the 
exemption  of  corporations  under  this  section  (2463)  is  strictly 
construed,  and  the  case  also  points  out  that  §  2452  provides  how 
an  order  for  the  examination  may  be  served  upon  a  corporation, 
which  seems  to  indicate  that  not  all  corporations  are  exempt 
from  examination.  The  court  says  :  "  The  policy  of  the  State 
does  not  preclude  the  creditor  of  such  a  corporation  (/.  c.  not 
specified  in  §  1822)  from  obtaining  preference  upon  the  assets 
here."  Supplementary  proceedings  cannot  be  brought  upon  a 
judgment  recovered  against  executors  under  Code  Civil  Pro- 
cedure, ^  1822.  Collins  V.  Bccbc,  54  Hun,  318,  27  St.  Rep.  4,  7 
Supp.  442. 
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If  the  debtor  is  a  corporation  created  by  the  laws  of  this  State, 
proceedings  for  the  examination  of  a  third  person  as  to  property 
in  his  possession  belonging  to  the  corporation  cannot  be  main- 
tained. Fitchburg  National  Bank  v.  Bushwick  Chemical  Works, 
13  Civ.  Pro.  155. 

Railroad  bonds  in  the  hands  of  its  agents  to  be  negotiated  for 
its  use  are  not  the  property  of  the  company,  and  therefore  an 
order  in  supplementary  proceedings,  requiring  a  third  person  to 
deliver  them  to  a  receiver,  as  property  of  the  judgment  debtor, 
should  be  reversed.  CiinningJiani  v.  Pennsylvania,  Slatington,  etc., 
R.  R.  Co.,  1 1  St.  Rep.  663.  As  an  agreement  for  the  future  support 
of  a  debtor  in  consideration  for  money  paid  is  void  under  3 
Revised  Statutes  (7th  ed.)  2327,  §  i,  such  money  can  be  reached 
in  supplementary  proceedings  against  the  debtor.  Davis  v. 
Briggs,  5  Supp.  323,  citing  Keller  v.  Paine,  107  N.  Y.  83.  A 
watch  if  it  be  worn  merely  as  an  ornament,  and  only  used 
on  special  occasions,  may  be  reached  in  supplementary  pro- 
ceedings, and  the  fact  that  it  is  a  present  from  the  debtor's 
mother  does  not  exempt  it.  Peck  v.  MulviJiill,  2  City  Ct.  424. 
A  foreign  corporation  having  a  place  of  business  and  agency 
within  the  State  cannot  be  examined  in  supplementary  proceed- 
ings, even  after  the  appointment  of  a  receiver  in  the  corporation's 
own  State,  and  the  appointment  of  an  ancillary  receiver  in  this 
State.  Matter  of  Victor,  20  Misc.  289,  45  Supp.  800,  revers- 
ing 20  Misc.  13,  44  Supp.  603.  Money  realized  by  a  saloon- 
keeper for  the  sale  of  his  stock,  in  the  regular  course  of  business, 
is  not  earned  from  personal  services,  and  the  disposal  thereof 
when  the  same  is  enjoined  is  a  contempt.  Prince  v.  Brett,  21 
App.  Div.  190,  47  Supp.  402.  Where  a  judgment  debtor  ac- 
knowledges that  he  has  money  in  his  possession,  it  must  affirm- 
atively appear  that  the  same  was  earned  within  sixty  days  to 
bring  it  within  the  exemption ;  otherwise  an  order  requiring 
him  to  pay  it  over  is  properly  made.  Matter  of  Van  Ness,  21 
Misc.  249. 

The  proceedings  can  only  reach  property  which  the  debtor  had 
in  his  possession,  or  under  his  control,  at  the  time  of  the  order 
for  examination,  or  which  is  actually  due  him  at  that  time,  and  the 
proceedings  cannot  reach  subsequently  acquired  property,  or 
future  earnings  of  any  kind,  or  earnings  for  personal  services 
rendered  within  sixty  days  preceding  the  order,  if  necessary   for 
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the  use  of  the  debtor's  family.  Matter  of  Trustees  of  Board  of 
Piiblieation  and  Sabbath  School  ]Vork,  22  Misc.  645,  5oSui)p.  171, 
27  Civ.  Pro.  109.  A  trustee  against  whom  a  judgment  has  been 
rendered  may  be  examined  in  supplementary  proceedings. 
Matter  of  Goiigh,  31  App.  Div.  307,  52  Supp.  627. 

ARTICLE  XVI. 
Witness  not  Excused  from  Answering.    §  2460. 

§  2460.  [Am'd,  1881.]  No  person  excused  from  answering  on 
the  ground  of  fraud. 

A  party  or  a  witness,  examined  in  a  special  proceeding,  authorized  by  this  article,  is 
not  excused  from  answering  a  question,  on  the  ground  that  his  examination  will  tend 
to  convict  him  of  the  commission  of  a  fraud ;  or  to  prove  that  he  has  been  a  party  or 
privy  to,  or  knowing  of,  a  conveyance,  assignment,  transfer,  or  other  disposition  of 
property  for  any  purpose  ;  or  that  he  or  another  person  claims  to  be  entitled,  as  against 
the  judgment  creditor,  or  a  receiver  appointed  or  to  be  appointed  in  the  special  pro- 
ceeding, to  hold  property,  derived  from  or  through  the  judgment  debtor,  or  to  be  dis- 
charged from  the  payment  of  a  debt  which  was  due  to  the  judgment  debtor,  or  to  a 
person  in  his  behalf.  But  an  answer  cannot  be  used,  as  evidence  against  the  person 
so  answering  in  a  criminal  action  or  criminal  proceeding. 

Co.  Proc.  §  292,  am'd. 

Previous  to  the  amendment  of  1881  this  section  prohibited  the 
use  of  the  examination  of  a  party  or  witness  against  him  as  evi- 
dence of  fraud  in  any  other  matter.  The  provisions  now  stand, 
substantially  as  to  the  use  of  such  examination  in  civil  actions,  as 
did  the  old  Code,  and  as  to  the  rule  then,  it  was  held  in  BusJi  v. 
Preston,  20  Week.  Dig.  190,  that  an  answer  given  by  a  party 
in  supplementary  proceedings  prior  to  September  i,  1880,  might 
be  used  in  evidence  against  him.  In  Wright  v.  Nostrand,  94  N. 
Y.  31,  where  the  examination  was  had  apparently  under  the  old 
Code,  it  was  held  that  the  evidence  of  the  judgment  debtor,  in  a 
creditor's  action  taken  in  supplementary  proceedings,  was  admiss- 
ible not  only  against  him  as  an  admission,  but  against  all  the 
defendants  for  the  purpose  of  affecting  his  credibility  by  showing 
conflicting  statements.  The  evidence  of  a  party  taken  on  supple- 
mental proceedings  is  admissible  under  this  section  of  the  present 
Code.  Diisenbiiry  v.  Dusenbiiry,  63  How.  351.  Proceedings 
under  the  Non-Imprisonment  Act  are  not  criminal  proceedings, 
such  as  would  exclude  the  evidence  of  a  debtor  on  supplemental 
proceedings  under  the  old  Code.  People  ex  rel.  v.  Spier,  12  Hun, 
6y.     In  Barber  v.  People,  17  id.  366,  it  was  held  that  the  testimony 
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of  a  witness  in  supplementary  proceedings  cannot  be  used  as  evi- 
dence of  a  fact  stated  by  him  on  such  examination  upon  a  trial 
for  a  criminal  offence.  A  judgment  debtor  who  loses  money  at 
gambling  may,  on  supplementary  proceedings,  be  required  to  state 
when  and  where  he  lost  his  money,  with  the  names  of  the  winners, 
so  that  the  receiver  to  be  appointed  may  sue  for  and  recover  it 
back  for  the  benefit  of  judgment  creditors.  The  privilege  of  the 
witness  in  such  case  is  removed  by  this  section,  and  the  protection 
of  the  law  takes  its  place.  Stcinhart  v.  Farrell,  3  State  Rep.  292. 
The  assignee  of  the  judgment  debtor  must  answer  questions  as 
to  the  debtor's  disposition  of  his  property  before  an  assignment, 
and  he  cannot  refuse  on  the  ground  that  the  evidence  would  tend 
to  show  that  the  debtor  had  made  a  fraudulent  assignment.  Code 
Civil  Procedure,  §  1914,  has  no  application  to  supplementary  pro- 
ceedings. Matter  of  Sickle,  52  Hun,  527,  23  St.  Rep.  585,  5 
Supp.  703,  17  Civ.  Pro.  138.  Proceedings  supplementary  to  exe- 
cution are  directed  against  property  which  the  judgment  debtor 
has  in  his  possession  or  under  his  control  at  the  time  of  the  order 
for  examination  or  which  is  actually  due  him  at  that  time,  and  no 
property  subsequently  acquired  or  future  earnings  of  any  kind, 
and  no  earnings  for  personal  services  within  60  days  preceding 
the  order  if  necessary  for  the  use  of  his  family,  can  be  reached. 
Matter  of  Trustees  of  Bd.  of  Publication  &■  Sabbath  School  IVorky 
22  Misc.  645,  50  Supp.  171,  84  St.  Rep.  171,  27  Civ.  Pro.  109. 

ARTICLE  XVII. 

How  Orders  Vacated,  Modified,  or   Reviewed.    §  2433. 

§  2433.  Nature  of  the  remedies.    Review  of  orders. 

Each  of  those  remedies  is  a  special  proceeding.  But  an  order,  made  in  the  course 
thereof,  can  be  reviewed  only  as  follows  : 

1.  An  order,  made  by  a  judge,  out  of  court,  may  be  vacated  or  modified  by  the  judge 
who  made  it,  as  if  it  was  made  in  an  action  ;  or  it,  or  the  order  of  the  judge  vacating  or 
modifying  it,  may  be  vacated  or  modified,  upon  motion,  by  the  court  out  of  which  the 
execution  was  issued. 

2.  Where  the  execution  was  issued  out  of  a  county  court,  an  appeal  from  an  order, 
made  in  the  course  of  the  proceedings,  may  be  taken  in  like  manner,  as  if  the  order 
was  made  in  an  action  brought  in  the  same  court. 

A  third  party  order,  granted  under  §  2441,  is  not  within  sub- 
division I  of  this  section,  and  is  appealable.  Leiy  v.  Sivick  Plana 
Co.,  17  Misc.  145,  39  Supp.  409.     Where  the  order  in  supplement- 
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ary  proceedings  is  made  by  a  judge  out  of  court,  a  motion  must 
be  made  to  vacate  the  same,  if  a  review  is  desired,  and  appeal 
taken  from  the  order  denying  such  motion.  An  appeal  does  not 
lie  from  the  original  order.  Palcn  v.  Bushncll,  68  Hun,  554,  52 
St.  Rep.  556,  22  Supp.  1044. 

An  order  of  a  city  court  in  supplementary  proceedings  which 
directed  the  debtor  to  pay  the  amount  of  the  judgment  to  the 
sheriff,  affects  a  substantial  right,  and  an  appeal  therefrom  lies  to 
the  Common  Pleas.  Blake  v.  Bolte,  12  Misc.  405,  33  Supp.  617, 
6-j  St.  Rep.  323.  No  motion  to  vacate  or  modify  the  order  of  a 
county  judge  adjudging  the  debtor  in  contempt,  in  refusing  to 
obey  an  order  in  proceedings  on  a  judgment  of  a  county  court, 
is  necessary,  but  an  appeal  lies  to  the  General  Term  from  such 
order.  Weaver  v.  Brydges,  85  Hun,  503,  dd  St.  Rep.  742,  33 
Supp.  132. 

An  order  for  examination  will  not  be  vacated  on  an  affidavit  of 
the  debtor  and  her  husband  that  she  had  not  been  personally 
served  with  a  summons,  if  the  judgment  had  been  entered  upon 
default,  and  the  roll  contained  an  affidavit  of  personal  service  in 
the  judgment,  and  where  the  defendant  had  never  moved  to  open 
the  default  or  to  vacate  the  judgment.  Greenhall  v.  linger,  20 
Misc.  412,  45  Supp.  1035.  Supplementary  proceedings  are  special 
proceedings,  and  the  court  has  not  and  cannot  confer  greater 
jurisdiction  than  is  conferred  by  statute.  Maass  v.  McEntegart, 
20  Misc.  6^6,  46  Supp.  534. 

An  examination  in  supplementary  proceedings  cannot  be  denied 
merely  because  the  debtor  shows  that  he  has  real  property  subject 
to  levy,  nth  Ward  Bank  v.  Heather,  22  Misc.  87,  48  Supp.  449, 
reversing  21  Misc.  539,47  Supp.  718.  A  notice  of  motion  to  set 
aside  an  order  for  a  jurisdictional  defect  is  not  objectionable, 
because  it  does  not  specify  the  defect.  Matter  of  Zelic  v.  Vroman, 
22  Misc.  486,  50  Supp.  836. 

The  following  decisions  were  made  under  the  former  Code: 
An  appeal  lies  from  an  order  made  by  a  county  judge  in  an 
action  originating  in  a  justice's  or  county  court.  Grouse  v. 
Whipple,  34  How.  333.  The  appeal  can  be  heard  only  at  General 
Term  in  the  district  where  the  venue  is  laid  and  judgment  roll 
filed.  Malloryv.  Gulick,  15  Abb.  307,  n. ;  Gould  v.  Torrance,  19 
How.  560.  An  appeal  may  be  taken  from  an  order  vacating  an 
order  for  the  examination  of  the  judgment  debtor.     Hawes  v. 


SUPPLEMENTARY    PROCEEDINGS.  98/ 


Art.  18.     Receiver  in  Supplementary  Proceedings. 

Barr,  7  Robt.  452  ;  Conway  v.  Hitchins,  9  Barb.  378.  And  an 
order  dismissing  proceedings  to  compel  an  appearance  for 
examination  is  appealable  to  the  General  Term  as  affecting  a 
substantieil  right.  Holstein  v.  Rice,  15  Abb.  307.  On  appeal, 
objections  to  the  preliminary  affidavits,  or  to  the  regularity  of  the 
execution,  will  not  be  entertained  unless  it  appears  they  were 
taken  below.  Union  Bank  v.  Sargeant,  53  Barb.  452.  If  the 
appeal  is  from  an  order  requiring  payment  of  the  judgment,  the 
whole  case  is  open.  Grouse  v.  Wheeler,  33  How.  337.  An  appeal 
with  security  to  stay  proceedings  suspends  the  proceedings,  but 
does  not  authorize  a  dismissal.  Cowdry  v.  Carpenter,  17  Abb. 
107.  But  an  appeal  without  a  stay  does  not  prevent  enforcing 
payment.  Arnoiix  v.  Homans,  32  How.  382.  Where  there  is  no 
stay  the  debtor  may  be  punished  for  violation  of  the  order,  even 
though  it  is  reversed  on  appeal.  Woo/f  v.  Jacobs,  36  N.  Y.  Super. 
408.  The  provision  as  to  the  mode  of  review  is  said  by  the 
codifiers,  in  their  report  to  the  legislature,  to  be  intended  to 
conform  to  the  decision  in  West  Side  Bank  v.  Pngsley,  47  N.  Y, 
368.  It  was  held  in  Bassett  v.  Wheeler,  84  id.  466,  a  proceeding 
for  the  collection  of  a  tax,  that  it  is  competent  for  a  person  against 
whom  supplementary  proceedings  have  been  instituted,  ex  parte^ 
to  move  for  the  dissolution  of  the  order  for  appearance  and  exam- 
ination, on  the  ground  that  it  was  improvidently  granted. 

ARTICLE  XVIII. 
Receiver  in  Supplementary  Proceedings. 

Sub.  I.  Appointment  of  receiver.     §§  2464,  2465,  2466,  2467,  2470. 

2.  Vesting  of  title  in  receiver.    §§  2468,  2469.    Rule  78. 

3.  Receiver  subject  to  control  of  court.    §  2471. 

Sub.    I.   Appointment  of  Receiver.      §§   2464,    2465,    2466, 

3467,    2470. 

§  2464.  When  and  how  receiver  may  be  appointed. 

At  any  time  after  making  an  order,  requiring  the  judgment  debtor,  or  any  other 
person,  to  attend  and  be  examined,  or  issuing  a  warrant,  as  prescribed  in  article  first 
of  this  title,  the  judge  to  whom  the  order  or  warrant  is  returnable  may  make  an 
order,  appointing  a  receiver  of  the  property  of  the  judgment  debtor.  At  least  two 
•days'  notice  of  the  application  for  the  order  appointing  a  receiver,  must  be  given  per- 
sonally to  the  judri;ment  debtor,  unless  the  judge  is  satisfied  that  he  cannot,  with 
reasonable  diligence,  be  found  within  the  State ;  in  which  case,  the  order  must  recite 
that  fact,  and  may  dispense  with  notice,  or  may  direct  notice  to  be  given  in  any 
manner  which  the  judge  thinks  proper.     But  where  the  order  to  attend  and  be  exam- 
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ined,  or  the  warrant,  has  been  served  upon   the  judgment  debtor,  a  receiver  may  be 
appointed  upon  the  return  day  thereof,  or  at  the  close  of  the  examination,  without 
further  notice  to  him. 
Co.  Proc.  §  298. 

45  2465.  Notice  to  other  creditors. 

The  judge  must  ascertain,  if  practicable,  by  the  oath  of  the  judgment  debtor,  or 
otherwise,  whether  an  action,  specified  in  article  first  of  title  fourth  of  chapter 
fifteenth  of  this  act,  or  a  special  proceeding  instituted  as  prescribed  in  article  first  of 
this  title,  is  pending  against  the  judgment  debtor.  If  either  is  pending,  and  a  receiver 
has  not  been  appointed  therein,  notice  of  the  application  for  the  appointment  of  a 
receiver,  and  of  all  the  subsequent  proceedings  respecting  the  receivership,  must 
be  given,  in  such  a  manner  as  the  judge  directs,  to  the  judgment  creditor  prose- 
cuting it. 

Id.,  part  of  §  298. 

ij  2466.  Only  one  receiver  to  be  appointed.  Former  receiver- 
ship may  be  extended. 

Only  one  receiver  of  the  property  of  a  judgment  debtor  shall  be  appointed.  Where 
a  receiver  thereof  has  already  been  appointed,  the  judge,  instead  of  making  the  order 
prescribed  in  the  last  .section  but  one,  must  make  an  order,  e-xtending  the  receivership 
to  the  special  proceeding  before  him.  Such  an  order  gives  to  the  judgment  creditor 
the  same  rights  as  if  a  receiver  was  then  appointed  upon  his  application  ;  including 
the  right  to  apply  to  the  court  to  control,  direct,  or  remove  the  receiver,  or  to  subor- 
dinate the  proceedings  in  or  by  which  the  receiver  was  appointed,  to  those  taken  under 
his  judgment. 

Id.,  part  of  §  298  ;  see  Rules  84  and  85. 

§  2467.  Order  to  be  filed  and  recorded. 

An  order  appointing  a  receiver,  or  extending  a  receivership,  must  be  filed  in  the 
office  of  the  clerk  of  the  county,  wherein  the  judgment  roll  in  the  action  is  filed;  or, 
if  the  special  proceeding  is  founded  upon  an  execution  issued  out  of  a  court,  other 
than  that  in  which  the  judgment  was  rendered,  in  the  office  of  the  clerk  of  the  county, 
wherein  the  transcript  of  the  judgment  is  filed. 

Co.  Proc,  part  of  §  298. 

§  2470.  County  clerk  to  record  orders,  etc. ;  penalty  for  neglect. 

Each  county  clerk  must  keep  in  Ills  ollice  a  book,  indexed  to  the  names  of  the 
judgment  debtors,  styled,  "  book  of  orders  appointing  receivers  of  judgment  debtors." 
A  county  clerk,  in  whose  office  an  order  or  a  certified  copy  of  an  order  is  filed,  as  pre- 
scribed in  §  2467  or  §  2468  of  this  act,  must  immediately  note  thereupon  the  time  of 
filing  it,  and,  as  soon  as  practicable,  must  record  it,  in  the  book  so  kept  by  him.  He 
must  also,  upon  request,  furnish  forthwith  to  any  party  or  person  interested,  one  or 
more  certified  copies  thereof.  P"or  each  omission  to  comply  with  any  provision  of 
this  section,  a  county  clerk  forfeits,  to  the  party  aggrieved,  two  hundred  and  fifty 
dollars,  in  addition  to  all  damages  sustained  by  reason  of  the  omission. 

Co.  Proc.  §  298;  see  §§  1247  and  1248. 

To  authorize  the  appointment  of  a  receiver  the  proceedings 
must  be  on  notice  to  the  debtor.  Barker  w.  Johnson,  4  Abb.  435  ; 
Kemp  V.  Harding,  4  How.  178  ;  WJiitncy  v.  Welch,  2  Abb.  N.  C. 
442 ;  Morgan  v.  Von  Kohnstauim,  9  Daly,  355  ;  Stohn  v.  EppsteiUy 
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14  Abb.  N.  C.  332.  A  receiver  may  be  appointed  of  the  judgment 
debtor's  property  generally,  but  not  of  a  particular  debt  or  debts, 
or  of  a  specified  portion  of  his  property.  Andrews  v.  Glcnvillc, 
etc.,  Co.,  II  Abb.  (N.  S.)  578;  Kemp  v.  Harding,  supra.  The 
application  must  be  made  to  the  judge  who  granted  the  order  for 
examination.  Ball  v.  Goodenough,  37  How.  479.  The  notice 
must  be  served  two  days  before  return  day,  unless,  with  due  dili- 
gence, the  debtor  cannot  be  found  within  the  State.  Morgan  v.  Von 
Ko]insta7nm,6oY\.o\v.  161.  A  verbal  notice  is  insufficient.  Ashley  v. 
Turner,  22  Hun,  226.  The  receiver  may  be  appointed  upon  the 
examination  where  had  before  a  judge.  Groot  v.  Greeley,  5  Law 
Bull.  69.  It  is  proper  to  make  an  order  that  the  debtor  appear 
before  the  judge  on  the  Monday  succeeding  his  examination,  and 
a  receiver  may  be  then  appointed.  Siekels  v.  Hanley,  4  Abb. 
N.  C.  231.  Where  there  is  a  controversy  as  to  title  to  property 
claimed  to  belong  to  the  debtor,  a  receiver  is  proper.  Dickinson 
v.  Ondcrdonk,  18  Hun,  479;  People  v.  Hulbiirt,  5  id.  446;  Rod- 
man V.  Henry,  17  N.  Y.  482  ;  Ormes  v.  Baker,  17  Week.  Dig.  104  ; 
Todd  V.  Crooke,  4  Sandf.  694  ;  Biinaclengh  v.  Poo  I  man,  3  Daly, 
236.  It  is  no  answer  to  an  application  for  a  receiver  that  the 
examination  has  not  shown  the  debtor  to  be  the  owner  of  any 
property.  Myers'  Case,  2  Abb.  476.  Nor  that  the  debtor  is 
willing  to  allow  his  property  to  be  sold  under  the  execution,  or 
that  it  could  be  sold.  Heroy  v.  Gibson,  10  Bosw.  591  ;  Bailey  \. 
Lane,  15  Abb.  373,  n.  But  see  Webb  v.  Overman,  6  id,  92.  But 
a  receiver  will  not  be  appointed  where  the  debtor  has  acquired 
real  estate  since  return  of  execution,  it  not  being  the  intent  of  the 
statute  to  cut  off  the  debtor's  right  of  redemption.  Bnnn  v.  Daly, 
24  Hun,  526  ;  Tinneyv.  Langdon,  60  How.  180  ;  Ashley  w.  Turner, 
22  Hun,  226.  It  is  held,  in  Dollard  v.  Taylor,  33  N.  Y.  Super, 
496,  that  a  creditor  has  not  an  absolute  right  to  have  a  receiver 
appointed  in  supplementary  proceedings  for  the  purpose  of  setting 
aside  a  fraudulent  assignment,  but  the  appointment  is  in  the  dis- 
cretion of  the  court,  as  the  creditor  may  proceed  by  bill  in  his  own 
name.  The  courts  latterly  incline  to  treat  the  matter  as  discre- 
tionary, and  more  particularly  in  New  York  City.  In  Matter  of 
Ednuinds,  35  Hun,  367,  it  is  held  at  General  Term  that  there 
was  nothing  to  receive,  and  hence  no  occasion  for  receivership  ; 
see  De  Camp  v.  Deuipsey,  10  Civ.  Pro.  210.  The  language  of  the 
section  disposes  of  the  controversy  as  to  whether  a  receiver  could 
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be  appointed  before  the  close  of  the  proceeding,  in  accordance 
with  the  views  expressed  by  the  codifiers  on  reporting  the  draft  of 
the  revision,  and  settles  it  in  accordance  with  the  practice  in 
Tillotson  V.  Wolcott,  48  N.  Y.  188;  see  De  Vivicr  v.  Smith, 
I  How.  (N.  S.)  48.  The  books  of  a  company  showed  that  certain 
shares  of  stock  stood  in  the  name  of  the  judgment  debtor.  He 
denied  tliat  he  owned  the  stock,  and  stated  that  he  had  previously 
sold  and  disposed  of  it.  Held,  that  the  judgment  creditor  was 
not  concluded  by  this  statement,  but  could  have  a  receiver 
appointed  to  contest  the  question.  That  the  appointment  of  a 
receiver  in  no  way  prejudiced  the  company.  Hoyt  v.  Mann, 
7  St.  Rep.  420.  An  order  for  the  appointment  of  a  receiver, 
founded  on  the  voluntary  appearance  of  the  judgment  debtor,  is 
valid.  Bingham  v.  Disbrow,  37  Barb.  24.  No  one  but  the  judg- 
ment debtor  can  take  advantage  of  irregularities  in  the  appoint- 
ment of  a  receiver,  Underivoodv.  Sutcliffe,  10  Hun,  453  ;  reversed 
on  another  point,  ^y  N.  Y.  58. 

An  order  appointing  a  receiver  is  void  if  made  without  notice 
to  the  judgment  debtor,  unless  the  judge  is  satisfied  that  the 
debtor  cannot,  with  reasonable  diligence,  be  found  within  the 
State.  A  mere  statement  that  he  cannot  be  found  with  due 
diligence  is  insufificient.  Grace  v.  Curtis,  3  Misc.  558,  62  St.  Rep. 
514,  23  Supp„  321. 

The  notice  of  application  for  an  order  appointing  a  receiver 
must  be  personally  served  upon  the  judgment  debtor,  and,  unless 
so  served,  the  order  appointing  a  receiver  is  void.  Sayles  v.  Best, 
49  St.  Rep.  460,  20  Supp.  951,  If  there  be  other  creditors  who 
have  supplementary  proceedings  against  the  judgment  debtor, 
it  is  a  fatal  defect  to  fail  to  serve  a  notice  of  the  application 
for  the  appointment  of  a  receiver  upon  such  other  creditors. 
Sheffield  Farms  Co.  v.  Burr,  ii  Misc.  638.  Under  the  old  Code 
of  Procedure,  it  seems  that  notice  to  the  judgment  debtor  was 
not  a  condition  precedent  to  the  appointment  of  the  receiver, 
so  held  in  a  case  decided  in  1890.  Terry  v.  Bange,  57  Super. 
Ct.   546,   30  St.   Rep.  285,  9  Supp.  311,  18  Civ.  Pro.  288. 

The  failure  to  appoint  the  receiver  on  the  return  day  of  the 
application  is  a  mere  irregularity,  and  the  judgment  debtor  alone 
can  take  advantage  of  it.  Darrozu  v.  Riley,  5  Misc.  363,  26  Supp. 
91.  A  countermand  of  the  execution  does  not  render  the  ap- 
pointment  of  a  receiver  void,  and  the  same  is  in   force   until 
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vacated,  and  is  sufficient  to  support  the  receiver's  right  to  act 
under  the  order  extending  his  receivership  under  §  2466.  Palmer 
V.  Cohille,  63  Hun,  536,  45  St.  Rep.  706,  18  Supp.  509.  A  re- 
ceiver cannot  be  appointed  where  the  judgment  has  been  paid 
during  an  adjournment  of  the  proceeding,  although  without  the 
knowledge  of  the  creditor's  attorney,  and  although  no  costs  have 
been  awarded.  Paterson  Bros.  v.  Goorlcy,  14  Misc.  46,  69  St. 
Rep.  651,  35  Supp.  297. 

If  the  judge  has  jurisdiction  to  appoint  a  receiver,  all  directions 
in  the  order,  as  to  the  bond,  its  character,  etc.,  are  to  be  reviewed, 
if  erroneous  by  appeal,  if  they  are  irregular  by  motion.  Terry 
V.  Bange,  30  St.  Rep.  285,  9  Supp.  311,  57  Super.  Ct.  546,  18 
Civ.  Pro.  288,  supra.  Until  the  receiver  files  his  bond,  his  ap- 
pointment is  not  complete.  National  Wall  Paper  Co.  v.  Gcrlach, 
15  Misc.  640,  72  St.  Rep.  678,  37  Supp.  428.  The  appointment 
of  a  receiver  is  a  part  of  the  whole  proceeding  and  is  reviewable 
only  under  §  2433.  Moschell  v.  Boor,  66  Hun,  557,  50  St.  Rep. 
238,  21  Supp.  683.  An  order  appointing  a  receiver  in  supple- 
mentary proceedings  which  recites  the  jurisdictional  facts  is  con- 
clusive evidence  of  the  regularity  of  the  appointment  when  ques- 
tioned collaterally  and  is  prima  facie  evidence  of  jurisdiction. 
Palmer  v.  Cohille,  63  Hun,  536,  45  St.  Rep.  706,  18  Supp.  509, 
supra. 

It  is  a  waiver  of  the  two  days'  personal  notice  if  the  debtor 
appears  by  attorney  upon  an  application  for  the  appointment  of 
receiver.  Moore  v.  Empie,  17  App.  Div.  218,  45  Supp.  539.  The 
production  and  proof  of  an  order  appointing  a  receiver  in  these 
proceedings  made  by  the  court  or  judge  authorized  to  make  the 
same,  and  reciting  the  jurisdictional  facts,  furnishes  conclusive 
evidence  of  the  regularity  of  such  appointment  when  questioned 
collaterally  in  an  action  by  the  receiver  to  set  aside  transfers. 
Stiefel  V.  Berlin,  20  Misc.  194,  45  Supp.  746.  The  appointment 
of  the  receiver  in  supplementary  proceedings  cannot  be  attacked 
collaterally.  Stiefel  v.  Berlin,  28  App.  Div.  103,  51  Supp.  147, 
27  Civ.  Pro.  216.  It  seems  that  in  supplementary  proceedings, 
a  receiver  cannot  be  appointed  of  a  joint  stock  association. 
Brtins  V.  Kane,  12  Civ.  Pro.  87.  Where  a  judgment  debtor  has 
consented  to  an  order  appointing  a  receiver  in  supplementary 
proceedings,  the  rule  that  the  judgment  creditor  must  exhaust 
his  remedy  by  execution   before  proceeding  against  real  estate 
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by  a    receiver  has  no  force.     People  ex  rel.  O' Connor  v.  Sickles, 
59  Hun,  342,  36  St.  Rep.  548,  13  Supp.  loi. 

Precedent  for  Order  Appointing  Receiver. 

SUPREME  COURT. 


The  National  Bank  of  Port  Jervis 

agst. 

Jesse  C.  Hansee. 


An  order  having  been  heretofore  duly  made  by  me,  pursuant  to 
the  Code  of  Civil  Procedure,  requiring  the  above-named  defendant, 
Jesse  C.  Hansee,  to  make  discovery  on  oath  before  Hon.  William  S. 
Kenyon,  county  judge  of  Ulster  County,  in  relation  to  his  property, 
and  he  having  been  examined  accordingly  :  Now,  on  motion  of  W, 
S.  Groo,  attorney  for  Cornelia  S.  Hansee,  I  do  hereby  order  that 
George  R.  Adams,  of  Rondout,  Ulster  County,  be  and  he  hereby  is 
appointed  receiver  of  the  property  of  Jesse  C.  Hansee  ;  that  said 
receiver  before  entering  upon  the  execution  of  his  trust  execute  a 
bond  with  sufficient  sureties,  to  be  by  me  approved,  to  the  people 
of  the  State  of  New  York,  in  the  penal  sum  of  $750,  conditioned  that 
he  will  faithfully  discharge  the  duties  of  such  trust  and  that  said 
George  R.  Adams  upon  filing  said  bond  and  upon  filing  and  record- 
ing this  order  in  the  office  of  Ulster  County  clerk,  be  invested  with 
all  the  rights  and  powers  as  receiver  according  to  law.  That  said 
Jesse  C.  Hansee  execute,  acknowledge,  and  deliver  to  such  receiver 
a  proper  and  valid  assignment  and  conveyance  of  all  his  lands  and 
real  estate,  wheresoever  the  same  are  situate  ;  that  the  sum  of  $30 
be  allowed  to  Cornelia  C.  Hansee  for  costs  of  this  proceeding,  it 
appearing  that  she  has  a  valid  assignment  of  the  judgment  against 
the  said  Jesse  C.  Hansee,  and  is  the  real  party  in  interest  ;  and  said 
Jesse  C.  Hansee  is  hereby  enjoined  and  restrained  from  making  any 
disposition  of,  or  interfering  with,  his  property,  equitable  interests, 
things  in  action,  or  any  of  them,  except  in  obedience  to  this  order, 
until  further  order  in  the  premises. 

Dated  January  6,  1887.  (Signature  of  Judge. ) 

Form  for  Receiver's  Bond. 

Know  all  men  by  these  presents  that  we,  Harrison  Brooks,  of  the 
city  of  Kingston,  Ulster  County,  by  occupation  a  builder,  and  Daniel 
Lane,  of  the  town  of  Hurley,  said  county,  by  occupation  a  farmer, 
are  held  and  firmly  bound  unto  the  people  of  the  State  of  New 
York  in  the  sum  of  $5,000,  to  be  paid  to  the  said  people;  for 
which  payment  well  and  truly  to  be  made  we  bind  ourselves,  our 
heirs,  executors,  and  administrators  jointly  and  severally  by  these 
presents.  Sealed  with  our  seals.  Dated  the  gth  day  of  February, 
1887. 

Whereas,  By  an  order  made  by  Hon.  William  S.  Kenyon,  on  the 
3st  day   of   February,    1887,   in    an    action    in    the    Supreme    Court 
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wherein  George  Haines  was  plaintiff  and  Frank  Wood  defendant, 
the  above  bounden  Georg-e  V.  Dumont  was  appointed  receiA^er  of 
all  debts,  property,  equitable  interest,  and  things  in  action  of  Frank 
Wood,  a  judgment  debtor,  pursuant  to  the  provisions  of  the  Code 
of  Procedure : 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if 
the  said  George  V.  Dumont  shall  faithfully  discharge  the  duties 
of  his  trust  as  such  receiver,  and  otherwise  perform  his  office  in 
all  things  according  to  the  true  intent  and  meaning  of  said  order, 
then  this  obligation  shall  be  void  ;  otherwise  to  be  in  full  force 
and  effect.  (Signatures.) 

{Add  acknowledgment  and  justification  clauses  with  approval.') 

The  fact  that  a  receiver  of  a  judgment  debtor's  property  has 
been  appointed  in  supplementary  proceedings  does  not  bar  an 
application  in  a  creditor's  action,  nor  is  it  necessary  to  appoint 
the  same  receiver  in  such  action.  This  section  applies  only  to 
supplementary  proceedings.  State  Bank  of  Syracuse  v.  Gill,  23 
Hun,  410.  Where  a  receiver  has  been  appointed  in  proceedings 
instituted  in  favor  of  one  judgment  creditor,  it  is  in  the  discretion 
of  the  court,  in  an  action  brought  by  another  judgment  creditor, 
to  set  aside  such  proceedings  on  the  ground  of  collusion,  to  ap- 
point another  receiver,  and  to  direct  the  first  receiver  to  hand 
over  to  him  the  property  received.  Connolly  v.  Koets,  78  N.  Y. 
620.  Where  the  examination  of  a  debtor  was  taken  and  closed, 
and  three  days  thereafter  an  order  was  entered  extending  a  re- 
ceivership, without  notice  to  the  judgment  debtor,  held,  that 
such  order  was  unauthorized,  and  that  the  same  reason  for  giving 
notice  to  a  judgment  debtor  on  the  appointment  of  a  receiver 
applies  with  equal  force  to  an  order  extending  a  receivership. 
Benjamin  v.  Myers,  3  St.  Rep.  284.  The  court  has  no  power, 
without  notice  to  the  judgment  debtor,  to  make  an  order  directing 
a  receiver  appointed  in  supplementary  proceedings  to  direct  the 
application  of  any  portion  of  the  funds  coming  into  his  hands  in 
payment  of  judgments,  other  than  that  under  which  he  was  ap- 
pointed, or  those  to  which  his  receivership  has  been  extended 
under  this  and  the  two  preceding  sections.  It  is  his  duty  to  re- 
store to  the  judgment  debtor  any  surplus  after  the  satisfaction  of 
these  judgments,  and  such  an  order,  made  without  notice  to  the 
debtor,  is  not  binding  on  him,  and  would  be  no  protection  to  the 
receiver.  Goddard  v.  Stiles,  90  N.  Y.  199.  The  same  case  was 
again  heard  on  appeal,  99  N.  Y.  640.  But  no  ruling  of  law  was 
made,  the  decision  turning  on  the  facts. 
63 


994  SUPPLEMENTARY   PROCEEDINGS. 

Art.    i8.     Receiver  in  Supplementary  Proceedings. 

No  one  but  a  judgment  debtor  can  take  advantage  of  a  defect- 
ive order  for  a  defective  notice  to  other  creditors,  where  an  order 
is  asked  for  the  appointment  of  a  receiver  under  the  section.  But 
an  oral  direction  as  to  the  notice  to  be  given  to  such  other  judg- 
ment creditors  is  a  sufficient  compHance  with  the  section. 
Darrozv  v.  Riley,  5  Misc.  363,  26  Supp.  91.  It  is  only  the  judg- 
ment debtor  who  can  take  advantage  of  any  irregularities  in  the 
appointment  of  a  receiver,  and  such  irregularities  cannot  be  taken 
advantage  of  by  other  judgment  creditors.  Baker  v.  Bruiidagc, 
79  Hun,  382,  61  St.  Rep.  498,  29  Supp.  792.  The  appointment 
of  a  receiver  in  supplementary  proceedings  cannot  be  attacked 
collaterally.  Stiefel  v.  Berlin,  28  App.  Div.  103,  51  N.  Y.  Supp. 
147,  85  St.  Rep.  147. 

The  requirements  as  to  notice  to  other  creditors  of  an  applica- 
tion for  the  appointment  of  a  receiver,  may  be  waived  by  such 
other  creditors,  and  they  may  also  waive  their  right  to  priority- 
Barnett  v.  Moore,  20  Misc.  518,  46  Supp.  668. 

Precedent  for  Order  Extending  Receivership. 

ULSTER  COUNTY  COURT. 


Herman   Lang 

agst. 

Josephus  J.  Buckley. 


It  appearing  by  the  pa]>ers  and  proceedings  herein  that  James 
Countryman,  of  the  city  of  Kingston,  has  heretofore  been  appointed 
receiver  of  the  property  of  the  said  Josephus  J.  Buckley,  the  judg- 
ment debtor,  in  an  action  instituted  as  prescribed  in  Article  I.  of  title 
12  of  chapter  17  of  the  Code  of  Civil  Procedure  by  Herman  I.aiig 
against  Josephus  J.  Buckley,  the  judgment  debtor  ;  and  it  appearing 
to  my  satisfaction  that  the  said  receiver  has,  upon  such  appointment, 
given  ample  security  for  the  faithful  discharge  of  liis  duties,  assuch, 
and  that  such  receivership  is  pending  undischarged,  I  do  hereby 
order  that  the  said  receivership  be  and  it  hereby  is  extended  to  the 
special  proceeding  herein,  pursuant  to  the  provisions  of  §  2466  of  the 
Code  of  Civil  Procedure. 

Dated  June   1,  1887.  WILPIAM  S.    KKNYON, 

County  Judge  of  Ulster  Coimty. 

After  the  death  of  a  judgment  debtor  a  receivcrshij)  cannot  be 
extended.  Matter  of  Tribune  Assoeiation,  13  Misc.  326,  68  St. 
Rep.  363,  34  Supp.  459. 
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Where  a  receivership  has  been  extended  he  holds  the  funds  of 
the  judgment  debtor  for  those  who  establish  the  prior  right  to 
it.  Guggcnhcimcr  v.  Stephens,  26  St.  Rep.  245,  7  Supp.  263,  17 
Civ.  Pro.  383.  A  receiver  appointed  in  supplementary  proceed- 
ings cannot  recover  judgment  for  more  of  the  proceeds  of  a  fraud- 
ulent conveyance  than  equals  the  judgment  he  represents  and  the 
expenses  of  the  receivership  and  reference.  Stiefel  v.  Berlin, 
28  App.  Div.  103,  51  N.  Y.  Supp.  147,  85  St.  Rep.  147.  A  receiver 
appointed  in  supplementary  proceedings  takes  title  to  endowment 
policies  payable  to  the  debtor  or  his  estate.  Reynolds  v.  ALtna 
Ins.  Co.,  28  App.  Div.  591,  51  N.  Y.  Supp.  446,  85  St.  Rep.  446. 

If,  pending  an  examination  upon  one  judgment,  the  debtor 
voluntarily  submits  to  an  examination  and  the  appointment  of  a 
receiver  under  a  second  judgment,  the  extension  of  the  receiver- 
ship to  the  first  judgment  entitles  such  first  judgment  to  priority 
of  payment  from  the  funds  held  by  receiver.  Youngs  v.  Klnndery 
27  St.  Rep.  32,  7  Supp.  498. 

Sub.    2.   Vesting  of  Title  in  Receiver.    §§  2468,   2469.    Rule  78. 

§  2468.  When  property  is  vested  in  receiver. 

The  property  of  the  judgment  debtor  is  vested  in  a  receiver,  who  has  duly  qualified, 
from  the  time  of  filing  the  order  appointing  him,  or  extending  his  receivership,  as  the 
case  may  be  ;  subject  to  the  following  exceptions  : 

1.  Real  property  is  vested  in  the  receiver,  only  from  the  time  when  the  order,  or  a 
certified  copy  thereof,  as  the  case  may  be,  is  filled  with  the  clerk  of  the  county  where 
it  is  situated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the  order  is  filed,  resides  in  another 
county  of  the  State,  his  personal  property  is  vested  in  the  receiver  only  from  the  time 
when  a  copy  of  the  order,  certified  by  the  clerk  in  whose  office  it  is  recorded,  is  filed 
with  the  clerk  of  the  county  where  he  resides. 

§  2469.  How  receiver's  title  to  personal  property  extended,  by 
relation. 

Where  the  receiver's  title  to  personal  property  has  become  vested,  as  prescribed  in 
the  last  section,  it  also  extends  back  by  relation,  for  the  benefit  of  the  judgment 
creditor  in  whose  behalf  the  special  proceeding  was  instituted  as  follows  : 

1.  Where  an  order,  requiring  the  judgment  debtor  to  attend  and  be  examined,  or  a 
warrant,  requiring  the  sheriff  to  arrest  him  and  bring  him  before  the  judge,  has  been 
served,  before  the  appointment  of  the  receiver,  or  the  extension  of  the  receivership, 
the  receiver's  title  extends  back,  so  as  to  include  the  personal  property  of  the  judg- 
ment debtor,  at  the  time  of  the  service  of  the  order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as  specified  in  the  foregoing 
subdivision,  bnt  an  order  has  been  made,  requiring  a  person  to  attend  and  be  ex- 
amined, concerning  property  belonging,  or  a  debt  due,  to  the  judgment  debtor,  the 
receiver's  title  extends  to  the  personal  property  belonging  to  the  judgment  debtor, 
which  was  in  the  hands,  or  under  the  control,  of  the  person  or  corporation  thus  re- 
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quired   to  attend,  at  the   time  of  the  service  of  the  order ;  and   to  a  debt  then  due  to 
him  from  that  person  or  corporation. 

3.  In  every  other  case  where  notice  of  the  application  for  the  appointment  of  the 
receiver  was  given  to  the  judgment  debtor,  the  receiver's  title  extends  to  the  personal 
property  of  the  judgment  debtor,  at  the  time  when  the  notice  was  served,  either  per- 
sonally or  by  compljing  with  the  requirements  of  an  order,  prescribing  a  substitute 
for  personal  service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  subdivisions  of  this  section, 
the  rule  most  favorable  to  the  judgment  creditor  must  be  adopted. 

5.  [Added,  1892.]  No  person  shall  be  appointed  a  receiver  in  this  State  who 
is  not  a  resident  thereof,  nor  shall  any  person  continue  to  act  as  receiver  after  he 
ceases  to  be  a  resident  thereof,  and  the  judgment  creditor  may  apply  to  the  court  or 
judge  that  appointed  such  receiver,  within  thirty  days  after  said  receiver  ceases  to  be 
a  resident  of  this  State,  for  the  appointment  of  another  person  in  his  place,  upon  such 
notice  to  the  persons  interested  as  the  court  or  judge  may  direct. 

But  this  section  does  not  affect  the  title  of  a  purchaser  in  good  faith,  without  notice, 
and  for  a  valuable  consideration ;  or  the  payment  of  a  debt  in  good  faith  and  without 
notice. 

Rule  78.  Whenever  a  receiver,  appointed  under  proceedings  supplementary  to 
execution,  shall  apply  for  leave  to  bring  an  action,  he  shall  present  and  file  with  his 
application  the  written  request  of  the  creditor  in  whose  behalf  he  was  appointed, 
that  such  action  be  brought.  Or  else  he  shall  give  a  bond  with  sufficient  security,  and 
properly  acknowledged  and  approved  by  the  court,  to  the  person  against  whom  the 
action  is  to  be  brought,  conditioned  for  the  payment  of  any  costs  which  may  be  re- 
covered against  such  receiver.  And  leave  to  bring  actions  shall  not  be  granted  except 
on  such  written  request,  or  on  the  giving  of  such  security.  In  all  other  cases,  where 
a  receiver  applies  to  the  court  for  leave  to  bring  an  action,  he  shall  show  in  such  appli- 
cation that  he  has  sufficient  property  in  his  actual  possession  to  secure  the  person 
against  whom  the  action  is  to  be  brought,  for  any  costs  which  he  may  recover  against 
such  receiver.  Otherwise  the  court  may  require  the  receiver  to  give  such  bond,  con- 
ditioned for  the  payment  of  costs,  and  with  such  security  as  is  above  mentioned. 

Section  2468  applies  only  to  real  estate  situated  within  the 
State.     Smith  v.  Tozer,  3  St.  Rep.  363. 

See,  as  to  security  to  perfect  appointment,  §  71 5.  The  receiver's 
appointment  is  not  complete  until  his  bond  is  filed.  Voorhccs  v. 
Seymour,  26  Barb.  569 ;  Conger  v.  Sands,  19  How.  8  ;  Johnson  v. 
Martin,  i  T.  &  C.  504.  The  last  case  is  authority  for  the  proposi- 
tion, that,  when  the  order  required  a  bond  with  sureties  from  the 
receiver,  he  had  no  power  to  act  until  a  bond  with  two  sureties 
was  filed,  and  the  party  against  whom  suit  was  brought  was 
allowed  to  raise  the  question.  But  the  omission  of  a  .seal  upon  a 
bond  given  by  a  receiver  is  an  irregularity  which  can  only  be  taken 
advantage  of  by  the  judgment  debtor.  Morgan  v.  Potter,  17  Hun, 
403.  As  to  effect  of  failure  to  file  bond  upon  title  of  successor, 
see  Steele  v.  Stnrges,  5  Abb.  442.  It  was  held  in  Banks  v.  Potter, 
21  How.  469,  that  where  the  receiver  had  given  ample  security  on 


SUPPLEMENTARY   PROCEEDINGS.  997 

Art.   i8.     Receiver  in  Supplementary  Proceedings. 

his  first  appointment,  he  need  not  give  further  security  on  being 
appointed,  pending  his  first  appointment  as  receiver  of  the  same 
estate  in  another  action.  It  is  said,  in  Wright  v.  Nostrand,  94 
N.  Y.  31,  reversing  47  N.  Y.  Super,  441,  that  the  only  interest  a 
defendant  has  in  the  regularity  of  the  appointment  of  a  receiver 
is  to  see  that  he  rightfully  represents  the  plaintiffs  in  order  that 
they  may  not  be  subjected  to  other  actions  for  the  same  cause  by 
persons  holding  a  superior  right.  The  same  case  discusses  the 
provisions  of  §  298  of  the  old  Code,  for  which  this  section  is  a 
substitute,  and  should  be  referred  to  for  examination  in  reference 
to  questions  arising  under  this  section,  as  should  the  decision  in 
the  court  below.  Where  the  judgment  roll  is  filed  in  the  county 
where  the  debtor  resides,  and  his  real  estate  lies  in  the  same 
county,  a  receiver  becomes  vested  with  the  real  estate  upon  the 
recording  of  the  order  appointing  him.  It  is  not  necessary  to 
record  a  certified  copy  of  the  order.  Fredericks  v.  Moir,  28  Hun, 
417;  DuBois  V.  Cassidy,  75  N.  Y.  298. 

Where  the  order  appointing  a  receiver  directed  the  debtor  to 
assign  his  real  estate,  but  contained  no  directions  as  to  delivering 
possession,"  the  debtor  cannot  be  punished  for  contempt  for  refus- 
ing to  deliver  such  possession.  Tinkeyv.  Langdon,  60  How.  180. 
The  court  may,  however,  on  motion  compel  the  debtor  to  deliver 
his  property  to  the  receiver.  Fenner  v.  Sanborn,  37  Barb.  610; 
Clan  Ranald  v.  VVyckoff,4i.  N.  Y.  Super.  527.  The  time  when 
title  to  the  real  estate  vested  in  the  receiver  was  fruitful  of  dis- 
cussion prior  to  the  amendment  to  §  298  of  the  old  Code  in  1862 
and  1863,  among  the  decisions  being  Porter  v,  Williams,  9  N.  Y. 
142,  and  Chantaiiqiia  Bank  v.  Risley,  19  id.  369;  Moak  v.  Coats, 
33  Barb.  498.  Since  that  time  are  Rogers  v.  Corning,  44  id.  229 ; 
Manning  v.  Evans,  19  Hun,  500;  Wing  v.  Disse,  15  id.  190; 
Cooneyv.  Cooney,(i<,  Barb.  524;  Hayes  v.  Buckley,  53  How.  173, 
holding  the  rule  as  now  embodied  in  this  section,  and  Scott  v. 
Elmore,  10  Hun,  68,  contra.  An  ex  parte  order  directing  the 
debtor  to  turn  over  specific  property  to  the  receiver  was  set 
aside.  Reed  v.  Champayne,  5  Week.  Dig.  227.  The  receiver  can- 
not claim  property  acquired  subsequent  to  the  instituting  of  the 
proceeding  or  to  his  appointment.  Thorn  v.  Fellows,  5  Week. 
Dig.  473  ;  Graff  v.  Bonnett,  25  How.  470;  Merritt  v.  Sawyer,  6 
T.  &  C.  160;  Genet  v.  Foster,  18  How.  50;  DuBois  v.  Cassidy,  75 
N.  Y.  298.     He  cannot   maintain   replevin.     Campbell  v.  Fish,  8 
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Daly,  162.  He  does  not  take  exempt  property,  however  broad 
the  hinguage  of  the  order.  Andreivsv.  Roiueti,  28  How.  26;  Fin- 
nin  V.  Malloy,  33  N.  Y.  Super.  382  ;  Cooney  v.  Cooney,  65  Barb. 
524;  Tillotson  V.  Wolcott,  48  N.  Y.  \%%\  Hancock  v.  ^r^r^,  93  id. 
79.  A  receiver  does  not  stand  merely  in  the  place  of  the  debtor, 
but  represents  the  creditors,  at  whose  instance  he  was  appointed. 
Scynionr  v.  Wilson,  15  How.  353;  Bostzuick  v.  Mcnck,  40  N.  Y. 
383  ;  Porter  v.  Williaiiis,  9  id.  142  ;  Underwood  v.  Sntcliff'e,  yy  id. 
58;  see  Wright  V.  Nostrand,  94  id.  31.  Kennedy  v.  Thorp,  51  id. 
174,  does  not  necessarily  conflict  with  this  rule.  See  Laws  1858, 
chap.  314,  authorizing  assignee  to  bring  action  to  set  aside  fraud- 
ulent conveyances.  The  receiver  is  entitled  to  the  rents  and 
profits  of  the  debtor's  real  estate.  Farnhain  v.  Campbell,  10 
Paige,  598.  To  the  interest  of  the  husband  as  tenant  by  the 
curtesy.  Beamish  v.  Hoyt,  2  Robt.  307 ;  EllszvortJi  v.  Cook,  8 
Paige,  643.  To  a  widow's  right  of  dower.  Moak  v.  Coats,  33 
Barb.  498  ;  Thompson  v.  Fonda,  4  Paige,  448  ;  Stezvart  v.  McMar- 
tins,  5  Barb.  438. 

Where,  in  pursuance  of  an  order  appointing  a  receiver  in  pro- 
ceedings supplementary  to  execution  against  a  widow  who  was 
entitled  to  dower,  but  which  had  not  been  assigned  to  her,  she 
conveyed  her  dower  interest  to  the  receiver,  he  having  complied 
with  the  conditions  of  §  2468  for  the  vesting  of  the  property  of 
the  judgment  debtor  in  him,  he  was  held  entitled  to  maintain  an 
action  to  admeasure  the  dower  in  his  name  as  receiver.  Payne  v. 
Becker,  87  N.  Y.  154,  reversing  22  Hun,  28.  But  cannot,  it  seems, 
bring  partition.  Payne  v.  Becker,  supra;  DnBoisv.  Cassidy,  75 
N.  Y.  299 ;  Miller  v.  Lezy,  46  N.  Y.  Super.  207.  Contra,  Powel- 
son  V.  Reeve,  2  Week.  Dig.  375.  An  annuity  passes  to  the  re- 
ceiver. De  Grazv  V.  Clason,  11  Paige,  136;  Hallett  v.  Thompson, 
5  id.  583  ;  Te7i  Broeckv.  Sloo,  13  Barb.  28.  As  does  a  fund  where 
the  debtor  is  trustee  as  well  as  cestui  que  trust.  Craig  v.  Hone,  2 
Edw.  Ch.  554;  McEzven  v.  Brezvster,  19  Hun,  337.  A  chattel 
mortgage  filed  after  the  proceedings  are  instituted  does  not  di- 
vest the  receiver  of  the  title.  Clark  v.  Gilbert,  14  Week.  Dig. 
241.  Otherwise,  as  to  a  valid  mortgage.  Campbell  v.  Fish,  8 
Daly,  161  ;  Tinkcy  v.  Langdon,  60  How.  180,  reversed  on  another 
point,  13  Week.  Dig.  384;  Gardner  v.  Smith,  29  Barb.  74; 
Manning  v.  Monaghan,  23  N.  Y.  539.  Real  estate,  although 
out   of   the    State,  vests    in  the  receiver.     Chautauqua  Bank  v. 
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Risky,  19  N.  Y.  374.  The  receiver  cannot  have  the  posses- 
sion of  property  alleged  to  belong  to  the  debtor  but  in  the 
hands  of  a  third  person,  who  substantially  disputes  the  title. 
Dcwcy  V.  Finn,  18  Week.  Dig.  558.  Where  a  mortgagee  sells, 
under  a  chattel  mortgage,  more  property  than  is  sufficient  to  pay 
the  mortgage  debt,  bids  the  same  in  himself,  and  takes  possession, 
claiming  the  property  under  this  title,  the  mortgagor  may  elect 
to  treat  the  entire  sale  as  valid,  or  to  regard  the  amount  for  which 
the  property  sold  in  excess  of  the  indebtedness  secured  as  unpaid 
purchase  money  in  the  hands  of  the  mortgagee,  and  a  receiver  of 
the  mortgagor,  appointed  in  supplementary  proceedings,  may 
maintain  an  action  against  the  mortgagee  to  recover  such  surplus. 
Davenport  v.  McChesney,  86  N.  Y.  242.  The  debtor  will  not  be 
directed  to  deliver  to  a  receiver  possession  of  real  property  upon 
which  the  judgment  was  a  lien  ;  the  remedy  is  by  sale  under  exe- 
cution. Albany  National  Bank  v.  Gaynor,  6"/  How.  421.  The 
appointment  of  assignees  in  bankruptcy  of  individual  partners 
confers  no  power  on  the  assignees  therein  to  take  firm  property, 
and  hence  has  no  legal  effect  upon  the  ownership  of  a  firm  judg- 
ment, or  the  right  of  a  receiver  appointed  in  proceedings  supple- 
mentary to  execution  thereon  to  maintain  an  action  to  reach  the 
debtor's  property.  The  fact  that  the  bank  in  whose  favor  the 
judgment  was  rendered  had  ceased  to  be  a  corporation  by  reason 
of  its  bankruptcy  subsequent  to  the  recovery  of  the  judgment 
does  not  invalidate  plaintiff 's  title  as  receiver.  Although  in  an 
action  by  a  receiver  to  set  aside  transfers  of  real  property  he  must 
show  proceedings  such  as  would  vest  title  thereto  in  him,  it  is  not 
necessary  where  only  personal  property  is  concerned.  Wright  v. 
Nostrand,  g4  N.  Y.  31.  A  receiver  cannot  be  compelled  in  an- 
other action,  to  which  neitiier  he  nor  the  creditor  was  a  party,  to 
pay  over  money  received  by  him  as  property  of  the  debtor,  nor 
should  he  be  directed  to  pay  over  moneys  without  deducting  for 
his  commissions  and  expenses.  Gclston  v.  Syracnsc  Savings 
Bank,  29  Hun,  594.  Payment  of  a  judgment  by  a  debtor  does  not 
ipso  facto  discharge  the  receiver.  He  may  have  a  claim  for  ex- 
penses incurred  to  be  paid  out  of  the  fund.  Crooks  v.  Findley, 
3  Law  Bull.  26.  It  is  said  in  Palcn  v.  BusJincll,  18  Abb.  301, 
that  a  receiver  may  recover  usurious  premiums  paid  by  the  debtor. 
Reversed  on  another  point,  46  Barb.  24.  The  receiver  can  only 
recover  so  much  of  the  property  of  the  debtor  fraudulently  trans- 
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ferred  as  will  satisfy  the  creditors  at  whose  instance  he  is  ap- 
pointed. The  transfer  is  good  as  against  the  debtor,  and  all  cred- 
itors who  take  no  steps  to  set  it  aside.  Bostivick  v.  Moick,  40 
N.  Y.  383.  The  interest  of  a  cestui  que  trust  cannot  be  reached 
by  the  receiver  except  by  action.  Scott  v.  Nevins,  6  Duer,  172; 
see  §§  1879  to  2463,  Where  a  trust  is  created  in  favor  of  the  cred- 
itors of  one  praying  the  consideration  of  lands  which  are  con- 
veyed to  another,  the  receiver  is  not  the  representative  of  the 
creditor  in  respect  to  it.  See  Wood  v.  Robinson,  22  N.  Y.  564 ; 
McCartney  v.  Bosttvick,  32  id.  53  ;  Undertvood  v.  Sutcliffe,  jj 
id.  58.  The  receiver  may  be  substituted  as  plaintiff  in  a  pending 
suit  brought  by  the  debtor.  Matter  of  Waldo,  6  Abb.  N.  C.  307. 
But  it  is  a  matter  of  discretion  and  not  of  right.  In  re  Appli- 
cation of  Lansing,   17  Week.  Dig.  288. 

A  seat  in  the  New  York  Cotton  Exchange  is  property  which 
passes  to  a  receiver,  and  defendants,  in  an  action  brought  therefor 
by  a  receiver,  are  not  aided  by  defects  in  the  appointment  of  the 
receiver  ;  the  judgment  debtor  consented  and  thereby  waived  all 
irregularities.  The  appointment  cannot  be  questioned  collater- 
ally for  irregularity,  and  the  plaintiff  may  redeem  such  a  seat. 
Pozvellv.  Wa/dron,  89  N.  Y.  328.  As  to  the  intent  of  §  2469,  see 
Pustet  V.  Flannclly,  60  How.  6"].  The  receiver  may  be  required 
to  give  security  for  costs  where  bad  faith  in  commencing  the 
action  is  shown.  Kiniberly  v.  Goodrich,  22  How.  424  ;  Jenkins 
V.  Stowe,  2  Law  Bull.  37  ;  Smith  v.  Clarke,  i  id.  83  ;  Welch  v. 
Bogert,  3  Week.  Dig.  402  ;  Bolles  v.  Duff,  17  Abb.  48  ;  Briggs 
v.  Vandenbiirgh,  22  N.  Y.  467.  He  may  be  required  to  give 
security  after  obtaining  leave  to  sue,  and  an  order  requiring 
security  is  not  appealable.  Bolles  v.  Duff,  17  Abb.  448  ;  see 
§  3271.  The  court  rules  prescribe  the  procedure  by  a  receiver  on 
bringing  suit. 

Whether  the  receiver  of  an  insolvent  corporation  shall  be  com- 
pelled to  give  security  for  costs  is  within  the  discretion  of  the  court 
at  Special  Term,  and  the  order  is  not  appealable  to  the  General 
Term  or  the  Court  of  Appeals.  Briggs  v.  Vanderburgh,  22  N.  Y. 
467.  The  title  of  the  judgment  debtor's  real  and  personal  property 
vests  in  the  receiver  by  operation  of  law,  and  no  order  is  neces- 
sary that  such  real  estate  be  delivered  ;  therefore  the  debtor  is 
not  in  contempt  for  disobeying  an  order  requiring  him  to  convey 
land  to  his  receiver  or  in   refusing   to   deliver    possession.     First 
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\  National  Bank  of  Canandaigiia  v.  Martin,  49  Hun,  571,  18  St. 
},  Rep.  414,  2  Supp.  315,  15  C^v^  Pro.  324;  see,  also,  Kimball  v. 
Burrelly  [4  St.  Rep.  536;  Pfliigcr  v.  Cornell,  2  City  Ct.  145. 

A  receiver  takes  the  property  of  a  judgment  debtor  subject  to 
mechanics'  liens  which  may  have  been  filed  against  it  prior  to 
the  time  of  the  service  of  the  preliminary  order.  McCorkle  v. 
Hermann,  22  St.  Rep.  519,  5  Supp.  881,  reversed,  117N.  Y.  297, 
27  St.  Rep.  333.  So,  too,  a  receiver  in  proceedings  against  a  con- 
tractor takes  claims  against  a  building  for  the  construction  there- 
of, subject  to  the  equities  of  one  who  had  furnished  material 
at  the  instance  of  the  contractor  prior  to  the  appointment  of 
the  receiver,  although  a  mechanic's  lien  for  such  material  is  not 
filed  until  after  the  appointment  of  the  receiver.  Deadyv.  Finky 
5  Supp.  3.  The  claim  of  a  receiver  in  supplementary  proceed- 
ings is  superior  to  mechanics'  liens  filed  subsequently  to  the  com- 
mencement of  supplementary  proceedings.  McCorkle  v.  Her- 
mann,  117  N.  Y.  297,  27  St.  Rep.  333,  reversing  22  St.  Rep.  519, 
5  Supp.  881.  A  receiver  requires  no  interest  in  a  life  insurance 
policy  upon  the  life  of  the  debtor,  although  the  annual  premium 
thereof  is  over  $500.  The  right  of  a  creditor  in  such  case  can 
only  be  enforced  by  the  creditor.  Masten  v.  Aineruian,  51  Hun, 
244,  21  St.  Rep.  222,  4  Supp.  681,  reversing  20  Abb.  N.  C.  443. 
A  receiver  in  supplementary  proceedings  cannot  maintain  an 
action  to  reach  surplus  income  from  the  trust  in  favor  of  the 
debtor  created  by  a  person  other  than  such  judgment  debtor. 
The  power  to  proceed  against  such  surplus  trust  fund  is  solely 
in  the  judgment  creditor  in  a  direct  action.  Levey  v.  Bull,  47 
Hun,  350. 

A  receiver  in  supplementary  proceedings  cannot  take  pos- 
session, under  an  order  of  the  city  court  of  New  York,  of  real 
estate  conveyed  to  a  third  party,  where  there  has  been  no  adju- 
dication as  to  the  validity  of  the  deed.  If  the  interference  of  the 
referee  be  unlawful  in  bad  faith,  he  may  be  charged  personally 
with  the  costs  of  an  action  brought  to  restrain  his  interference. 
Robinsoji  v.  Wood,  39  St.  Rep.  466,  15  Supp.  169.  A  receiver  of 
a  judgment  debtor  interested  in  an  estate  of  which  he  is  admin- 
istrator may  object  upon  an  accounting  of  improper  disburse- 
ments.    Matter  of  Raincy,  5  Misc.  367,  26  Supp.  892. 

Where  the  order  appointing  a  receiver  was  never  served  upon 
the  judgment   debtor,  nor  upon  the   testamentary  trustee,  until 
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after  the  JLidi^mcnt  debtor  had  assigned  interests  in  real  prop- 
erty, the  receiver  cannot  compel  the  testamentary  trustee  to 
account  before  the  surrogate.  Estate  of  Sistaire,  15  Supp.  709, 
2y  Abb.  N.  C.  34.  If  a  receiver  delays  two  years  after  a  trans- 
fer of  property  by  the  judgment  debtor,  he  cannot  enjoin  the 
suit  of  another  judgment  creditor  who  has  begun  to  set  aside  the 
transfer,  as  by  such  delay  he  is  guilty  of  laches.  First  National 
Bank  of  Rondoiit  v.  Navarro,  43  St.  Rep.  813,  17  Supp.  900. 
Where  a  receiver  asks  an  injunction  to  restrain  the  disposition 
of  money  in  a  bank,  his  complaint  should  state  the  amount  of 
the  claim  or  make  allegations  showing  that  the  matter  should  be 
heard  in  equity.  Hnghcs  v.  McKcnzic,  39  St.  Rep.  31,  14  Supp. 
352.  A  judgment  creditor  who  brought  the  first  action  to  set 
aside  a  transfer  of  property  by  the  judgment  debtor  has  a  pref- 
erence over  a  receiver  and  all  other  creditors,  and  is  not  a  neces- 
sary or  proper  party  to  an  action  brought  for  the  same  purpose 
by  the  receiver.  Mctcalfv.  Del  Valle,  64  Hun,  245,  46  St.  Rep. 
105,  19  Supp.  16. 

Where  a  chattel  mortgage  is  void  as  to  creditors  because  it  was 
not  filed,  a  receiver  in  supplementary  proceedings  may  bring  an 
action  to  set  aside  the  mortgage  and  recover  the  property  or  its 
value.  Stephens  v.  Perrine,  143  N.  Y.  481,  62  St.  Rep.  843. 
Where  a  cause  of  action  was  assigned  by  a  debtor  before  the 
commencement  of  supplementary  proceedings,  a  receiver  in  such 
proceedings  thereafter  appointed  cannot  be  substituted  in  place 
of  the  judgment  debtor  in  an  action  brought  by  the  latter. 
Charlier  v.  Saginaxu  Steel  S.  S.  Co.,  7  App.  Div.  609,  40  Supp.  278. 
Proof  of  the  title  of  the  judgment  debtor  six  months  before 
the  appointment  of  the  receiver,  does  not  in  an  action  of  replevin 
overcome  the  presumption  of  the  defendant's  ownership  arising 
through  possession  of  the  title.  Wheeler  v.  Vanderveer,  88  Hun, 
233,  68  St.  Rep.  721,  34  Supp.  799.  As  a  cause  of  action  for 
trespass  to  real  estate  is  assignable  it  passes  to  a  receiver  in  sup- 
plementary proceedings.  Bennett  v.  IVoolfolk,  80  Hun,  390,  62 
St.  Rep.  55,  30  Supp.  328.  A  receiver  in  supplementary  proceed- 
ings is  a  proper  party  defendant  in  a  foreclosure  action.  Voight 
V.  Schenck,  54  Hun,  548,  28  St.  Rep.  2,  7  Supp.  864. 

The  receiver  is  vested  with  the  legal  title  to  all  the  judgment 
debtor's  personal  property,  and  may  prosecute  actions  to  set  aside 
transfers  of  such  property  by  the  debtor  in  fraud  of  his  creditors. 
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Mandevillc  \.  Avery,  124  N.  Y.  376,  36  St.  Rep.  338,  reversing  57 
Hun,  78,  32  St.  Rep.  267,  10  Supp.  323.  The  receiver  cannot 
maintain  an  action  to  set  aside  a  former  transfer  as  fraudulent, 
as  he  only  acquires  title  to  the  property  of  the  debtor  then  owned 
by  him.  Metcalfv.  Del  Valle,  64  Hun,  245,  46  St.  Rep.  195,  19 
Supp.  16.  A  person  whose  appointment  as  receiver  in  supple- 
mentary proceedings  is  invalid  because  the  proceedings  were 
brought  before  the  issue  of  an  execution  against  the  property  of 
the  debtor,  should  not  be  permitted  to  set  aside  as  void  an  as- 
signment made  by  the  judgment  debtor  of  a  claim  against  a 
village.  Bannigan  v.  Village  of  Nyack,  25  App.  Div.  150,49 
Supp.  199. 

Upon  filing  the  receiver's  appointment  in  a  proper  office  he 
takes  title  to  the  real  estate  of  the  debtor,  but  such  title  is  qual- 
ified and  does  not  exhaust  the  debtor's  title,  and  thus  a  subsequent 
conveyance  by  the  debtor  transfers  the  title  to  the  grantee  subject 
to  the  claim  of  the  receiver,  and  such  grantee  has  the  right  to  re- 
deem on  an  execution  sale.  Moore  v.  Duffy,  74  Hun,  78,  57  St. 
Rep.  746,  26  Supp.  340.  But  the  filing  of  the  order  appointing  a  re- 
ceiver in  another  county  does  not  vest  him  with  title  to  the  debt- 
or's real  estate  in  such  county,  unless  the  judgment  be  docketed 
there,  and  the  remedy  exhausted  by  execution.  One  to  whom 
the  debtor  conveyed  such  real  estate,  after  the  appointment  of  the 
receiver,  may  move  to  set  aside  an  order  which  directed  the  re- 
ceiver to  sell  the  real  estate,  because  a  conveyance  by  the  debtor 
of  property  in  a  county  where  a  judgment  is  not  docketed  is  valid 
against  a  receiver,  although  the  transfer  was  made  after  the  order 
appointing  the  receiver.  Faneiiil  Hall  Nat.  Bk.^v.  Bussing,  147 
N.  Y.  665,  71  St.  Rep.  269,  reversing  65  St.  Rep.  874,  32  Supp. 
1 142. 

Where  a  receiver  was  appointed  and  qualified  in  March,  and  on 
the  August  following  his  receivership  was  extended  by  consent  of 
attorneys,  and  the  order  therefor  filed,  but  the  first  order  was 
not  filed  until  nearly  a  year  after  the  appointment  of  a  re- 
ceiver, and  before  the  filing  of  such  first  order  the  debtor  has  con- 
veyed his  real  estate,  it  was  held,  that  the  real  estate  had  vested  in 
the  receiver  by  virtue  of  §  2468,  and  the  debtor's  deed  conveyed 
no  title.  JVebbv.  Osborne,  27  St.  Rep.  792,  7  Supp.  762,  15  Daly, 
406.  In  order  to  affect  real  estate,  the  order  appointing  the  receiver 
must  be  filed.     Moycrv.  Moyer,  7  App.   Div.    523,  40  Supp.  258. 
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A  receiver  takes  no  title  to  property  acquired  by  the  judgment 
debtor  after  such  receiver's  appointment,  nor  can  he  claim  or  en- 
force any  right  that  subsequently  becomes  vested  in  the  judgment 
debtor.  Norcross  v.  Hollingszvorth,  83  Hun,  127,  64  St.  Rep. 
264,  31  Supp.  627.  A  receiver  of  the  property  of  a  sheriff  cannot 
maintain  an  action  on  an  under-sheriff's  bond,  for  the  under-sheriff's 
failure  to  pay  over  moneys  collected,  in  the  absence  of  proof 
that  the  sheriff  has  made  good  the  default,  as  the  sheriff's 
right  to  receive  the  money  is  official,  and  not  an  individual  right. 
Norcross  V.  Hollingszvorth,  83  Hun,  127,  64  St.  Rep.  264,  31  Supp. 
627  {s?i/>ra). 

Where  executors   paid  by  check  sums   due   heirs,   and  the  re- 
ceiver of   an    heir   appointed  in    supplementary  proceedings  de- 
manded the  debtor's  share  before  the  check  had  passed  into  the 
hands  of  a  do7ia  fide  holder,  but  the  check  was  paid  by  the  bank, 
it  was  held  that  the  receiver  had  no  title  to  the  debt  as  against  the 
bank  created  by  the   deposit  by  the  executors.     G  Comior  v.  Me- 
chanics Bank,  124  N.  Y.  324,  36  St.  Rep.  277,  reversing  54  Hun, 
272,  27  St.  Rep.  I,  7  Supp.  380.     Where  the  judgment  debtor  is 
entitled  to  a  legacy,  the  receiver  is  entitled  to  as  much  of  the 
legacy  as  will  pay  the  judgment  and   the  expenses    of   the   re- 
ceivership.     MonaJian   v.   Fitzpatrick,    15    Misc.    508,   49   Supp. 
857.     So   also  the  receiver  takes  unliquidated  claims  for  damage 
/  for  a  tort  the  same  as  property,  but  such  claims  should  be  prose- 
^   cuted   by   the   receiver   to   judgment   and   the   debt   paid    from 
the  recovery,  it  should  not   be  sold  by  the  receiver.     Bryan  v. 
Grant,   87  Hun,  68,  67   St.    Rep.  639,    33    Supp.    957.     Where 
the  judgment   debtor  has    been  an   executor  and   has   assigned 
a  policy  of  insurance  which  was  security  for  an  alleged  indebted- 
ness to  the  estate  to  a  successor,  the  right  of  the  debtor  to  such 
property   may   be  considered    to  be  substantially  disputed,  and 
an  order  should  not  be  made  requiring  delivery  of  policy  therein ; 
but  an  order  should  be  made  that  he  assign  and  convey  such  pol- 
icy, and  all  his  title  and  interests  therein.     Frost  v.  Craig,  18  Civ. 
Pro.  296,  16  Daly,  107,  30  St.  Rep.  848,  9  Supp.  528. 

The  salary  of  a  public  officer  may  be  reached  in  supplementary 
proceedings,  after  it  has  been  paid  to  him.  Blake  v.  Bolte,  10  Misc. 
333,  63  St.  Rep.  408,  31  Supp.  124,  24  Civ.  Pro.  166.  Where  an 
insolvent  debtor  paid  a  thousand  dollars  to  a  person  for  the  board 
of  himself  and  wife  for  two  years  to  come,  the  same  is  fraudulent 
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as  to  creditors  and  may  be  reached  in  supplementary  proceedings  ; 
it  should  be  ordered  to  be  paid  by  the  depositor  to  the  receiver. 
Davis  V.  Bn'ggs,  24  St.  Rep.  896,  5  Supp.  323.  Where  the  judg- 
ment debtor  is  a  widow  holding  proceeds  of  a  life  insurance 
policy  on  the  life  of  her  husband,  the  sum  may  be  reached  in 
supplementary  proceedings.     Millington  v.  Fox,  13  Supp.  334. 

The  receiver  of  a  physician  may  sue  on  the  accounts  owing  to 
the  physician,  and  subpoena  the  debtor  as  a  witness,  but  the  phy- 
sician cannot  be  compelled  to  turn  over  his  account  books  to  the 
receiver.  Kelly  v.  Levy,  29  St.  Rep.  659,  8  Supp.  849.  The 
court  has  no  power  to  require  the  judgment  debtor  to  trans- 
port property  to  the  receiver's  office  under  pain  of  imprison- 
ment ;  so  held  where  an  order  directing  the  delivery  at  the  re- 
ceiver's office  of  furniture,  wagons,  hay,  oats,  and  grain,  not  speci- 
fying the  quantity  of  each.  Smith  v.  McQuade,  59  Hun,  374,  36 
St.  Rep.  556,  13  Supp.  63.  The  receiver  in  supplementary  pro- 
ceedings cannot  reach  a  vested  interest  in  real  property  subject  to 
a  trust,  nor  can  the  same  be  sold  by  him,  for  the  judgment  is  a 
lien  on  such  interest  to  be  enforced  by  execution.  MonolitJiic 
Drain  &Cond7iit  Co.  v.  Dczvsnap,  41  Supp.  224,  25  Civ.  Pro.  380. 
The  receiver  is  vested  with  the  debtor's  title  to  personal  prop- 
erty pledged  as  a  security  for  debt,  and  when  such  debt  is  paid,  is 
entitled  to  recover  the  property  from  the  pledgee,  even  though 
the  latter  be  a  judgment  creditor  of  the  same  debtor  upon  another 
claim,  where  the  receivership  has  not  extended  to  the  pledgee's 
judgment.  Armstrong  v.  McLean,  153  N.  Y.  490.  Where  the 
debtor  conveys  his  real  property  to  a  receiver  the  title  is  in  the 
latter,  subject  only  to  the  debtor's  right  to  compel  an  accounting  ; 
such  right  passes  to  the  debtor's  personal  representatives  upon  his 
death.  Graham  v.  Laivycrs  Title  Lnsnrance  Co.,  20  App.  Div. 
440,  46  Supp.  1055. 

The  receiver  takes  title  to  endowment  policies  payable  to  the 
debtor  of  his  estate.  Reynolds  v.  yEtna  Insurance  Co.,  28  App.  Div. 
591,  51  Supp.  446.  A  receiver  cannot  recover  judgment  for  more  of 
the  proceeds  of  a  fraudulent  conveyance  than  equals  the  judgment 
he  represents  together  with  the  expenses  of  receivership  and  refer- 
ence. Stiefclv.  Berlin,  28  App.  Div.  103,  5  i  Supp.  147,  27  Civ.  Pro. 
216.  By  virtue  of  subdivision  4  of  this  section,  the  section  does 
not  affect  the  title  of  a  purchaser  in  good  faith  without  notice  and 
for  a  valuable  consideration,  or  for  the  pa\-ment  of  a  debt  in  good 
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faith  and  without  notice,  and  therefore  when  overdue  notes,  owned 
by  a  judgment  debtor,  are  purchased  from  him  in  good  faith,  the 
title  of  the  transferee  is  superior  to  the  lien  of  a  judgment  cred- 
itor and  superior  to  the  title  of  a  receiver  in  supplementary  pro- 
ceedings. Even  though  before  the  transfer  an  injunction  order 
had  been  served  upon  the  debtor.  Matter  of  Clover,  8  App.  Div. 
556,  40  Supp.  886.  In  determining  whether  the  purchaser  of 
notes  for  a  valuable  consideration  and  without  notice  of  the 
pendency  of  supplementary  proceedings  against  the  holder  was  a 
purchaser  in  good  faith  within  the  exception  of  the  statute  as  to 
the  relation  back  of  the  title  of  the  receiver,  the  fact  that  the 
notes  were  past  due  is  at  most  a  circumstance  to  be  considered  on 
that  question  and  the  rule  of  the  law  merchant  is  not  controlling. 
Matter  of  Clover,  154  N.  Y.  443,  48  N.  E.  Rep.  892,  affirming  S 
App.  Div.  556,  40  Supp.  886.  A  receiver  should  not  be  removed  on 
the  ground  of  non-residence,  unless  one  qualified  to  act  is  substi- 
tuted in  hisplace.  Terry  v.  Bange,  30  St.  Rep.  285,  9  Supp.  311, 
18  Civ.  Pro.  288,  57  Super.  Ct.  546. 

Sub.    3.    Receiver  Subject  to  Control  of  Court.      §  2471. 

§  2471.  Receiver  to  be  subject  to  control  of  court. 

A  receiver,  appointed  as  prescribed  in  this  article,  is  subject  to  the  direction  and 
control  of  the  court  out  of  which  the  execution  was  issued.  Where  an  order  has 
been  made,  extending  a  receivership  to  a  special  proceeding  founded  upon  a  subse- 
quent judgment,  the  control  over,  and  direction  of,  the  receiver,  with  respect  to  that 
judgment,  remain  in  the  court  to  whose  control  and  direction  he  was  originally  sub- 
ject. 

A  motion  to  set  aside  an  order  appointing  a  receiver  is  properly 
made  to  the  court  and  not  to  a  judge.  Lippincott  v.  West  ray, 
6  Civ.  Pro.  74.  As  to  power  of  judge  to  accept  resignation  of  re- 
ceiver, see  IVingv.  Disse,  15  Hun,  190,  and  §  715,  which  provides 
for  such  a  contingency.  The  rule  under  the  old  Code  was  that 
where  the  receivership  had  been  extended  the  receiver  would  be 
subject  to  the  control  of  the  court  upon  whose  execution  he  was 
first  appointed.  Binks  v.  Potter,  21  How.  469.  After  appoint- 
ment authority  of  a  judge  over  receiver  ceases,  and  he  can  only 
be  compelled  to  account  by  the  court.  Pool  v.  Safford,  14  Hun, 
369;  Tillotsoti  V.  IVolcoti,  48  N.  Y.  188;  Lane  v.  Liitz,  i  Keyes, 
203.     Contra,  Webster  w.  Hobble,  13  How.  382. 

Where  it  does  not  appear  in  what  court  the  judgment  was  taken 
in  the  suit  in  which  the   receiver  was   appointed,  or  out  of  what 
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court  the  execution  thereon  was  issued,  there  is  no  jurisdiction 
shown  in  the  court  of  the  fund  or  the  receiver.  Gclston  v.  Syra- 
cuse Savings  Bank,  29  Hun,  594.  The  court  will  control  the  ac- 
tion of  the  receiver  as  to  the  disposition  of  the  property  which 
comes  into  his  hands.  IVardcll  w.  Leavenworth,  3  Edw.  244.  But 
it  will  not  enjoin  the  receiver  from  taking  possession  of  the 
debtor's  property  in  a  separate  action.  Van  Rensselaer  v.  Emery,  9 
How.  135.  Nor  to  pay  over  trust  funds  to  the  creditors.  Genet 
V.  Foivler,  18  How.  50.  Or  to  distribute  funds  for  which  he  may 
be  held  liable.  Morris  v.  Hiler,  57  How.  322.  The  court  will 
only  entertain  an  application  for  the  removal  of  a  receiver  on 
notice.  Briins  v.  Stezvart,  etc.,  Co.,  31  Hun,  195  ;  Rogers  v.  Corn- 
htg,  44  Barb.  229.  The  employment  of  the  debtor  as  his  agent  to 
make  collections  is  not  ground  for  removal.  Ross  v.  Bridge^  24 
How.  163.  An  order  removing  a  receiver  on  the  ground  of  col- 
lusion with  the  judgment  debtor  is  not  appealable  to  the  Court  of 
Appeals.  Connolly  v.  Kretz,  68  N.  Y.  620.  It  was  held  in  Branch 
v.  HarringtoJi,  49  How.  196;  Ciimmings  v.  Egerton,  9  Bosw.  484, 
that  the  receiver  should  not  employ  the  attorney  of  the  judgment 
creditor.  These  decisions  are  overruled  by  Baker  v.  Van  Epps, 
60  How.  79.  The  receiver  is  bound  to  restore  the  surplus  after 
payment  of  judgments  he  represents  to  the  debtor.  Manning  v. 
MonagJian,  23  N.  Y.  585  ;  Becker  v.  Torrance,  31  id.  63  ;  Lanigan 
V.  Mayor,  70  id.  454  ;  Goddard  v.  Stiles,  90  id.  199.  He  cannot 
be  sued  without  permission  of  the  court.  Noev.  Gibson,  7  Paige, 
513  ;  Parker  v.  Brnning,  8  id.  388  ;  Taylor  v.  Baldwin,  14  Abb. 
166;  Riggs  V.  Whitney,  15  Abb.  388;  De  Groot  v.  Joy,  30  Barb. 
483.  The  rights,  powers,  and  duties  of  a  receiver  are  nearly 
analogous  to  those  of  a  receiver  appointed  by  the  Court  of 
Chancery  on  a  creditor's  bill.  Petition  of  InglcJiart,  i  Sheldon, 
514.  If  a  conveyance  is  necessary  to  enable  a  receiver  to  acquire 
title  or  possession  to  property,  the  court  which  has  jurisdiction  of 
the  judgment  debtor  may  compel  him  to  make  such  conveyance. 
It  has  this  inherent  power.  CJiautanqua  Bank  v.  Riseley,  19 
N.  Y.  374. 

The  authority  of  the  Supreme  Court  extends  to  all  proceedings 
in  an  action,  and  therefore  includes  supplementary  proceedings. 
Thus  the  Supreme  Court  has  power  in  the  appointment  of  the 
receiver  by  the  county  judge  to  make  an  order  for  the  delivery  of 
property   of   the   debtor  to   such    receiver.     Matter  of  Crane,  81 
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Hun,  96,  62  St.  Rep.  549,  30  Supp.  616.  An  order  of  the  county 
court  which  directed  a  receiver  in  supplementary  proceedings  to 
sell  a  cause  of  action  of  the  debtor  upon  which  the  attorney  had 
a  prior  lien  greater  than  the  amount  of  the  judgment  will  be  re- 
versed. It  was  held,  however,  that  the  receiver  might  apply  to  be 
made  a  party  to  the  action  brought  on  such  cause  of  action. 
Matter  of  Patterson,  12  App.  Div.  123. 

The  city  court  of  New  York  cannot  remove  a  receiver  in  sup- 
plementary proceedings  appointed  by  the  Supreme  Court.  Gar- 
Jield  National  Bank  v.  Bostwick,  39  St.  Rep.  358,  14  Supp.  919, 
When  a  receiver  has  collected  the  judgment  he  was  appointed  to 
collect,  his  duties  are  at  an  end.  Giffordv.  Rising,  59  Hun,  42, 
35  St.  Rep.  695,  12  Supp.  428. 

As  a  very  thorough  discussion  of  the  practice  in  supplementary 
proceedings,  attention  is  called  to  the  case,  94  N.  Y.  31,  fre- 
quently cited,  which  settles  very  many  questions  as  to  the  regu- 
larity of  the  proceedings  and  the  rights  of  the  receiver,  and  deter- 
mines that  the  proceeding  is  not  one  in  which  jurisdiction  must 
be  proved  whenever  questioned  in  a  collateral  proceeding,  but  is 
a  remedy  in  a  court  of  general  jurisdiction,  where  the  acts  of  the 
officers  named  are  entitled  to  all  the  presumptions  of  regularity 
which  belong  to  proceedings  in  courts  of  general  jurisdiction. 
The  attention  of  the  practitioner  is  called  to  the  fact  that,  under 
this  title,  as  well  as  many  others,  very  many  cases  decided  before 
the  enactment  of  the  Code  are  overruled  or  rendered  obsolete  by 
the  changed  language  of  the  present  Code.  No  attempt  has  been 
made  to  determine  in  each  instance  what  changes  are  effected  by 
the  language  used  in  the  revision.  Where  it  is  apparent,  no  ex- 
planation is  needed.  Where  it  is  doubtful,  it  remains  for  the 
courts  to  determine  the  extent  and  character  of  the  change,  and 
in  each  particular  case  the  practitioner  will  be  obliged  to  deter- 
mine whether  a  case  cited  applies  to  the  changed  conditions  of 
the  particular  statute  affected  by  it. 


CHAPTER  XXV. 

PROCEEDINGS  TO  COMPEL  THE  DELIVERY  OF  BOOKS  TO 
A  PUBLIC  OFFICER. 

§  2471a.  [Added,  1893.]  Delivery  of  books  and  papers,  how 
enforced. 

A  public  officer  may  demand,  from  any  person  in  whose  possession  they  may  be, 
a  delivery  to  such  officer  of  the  books  and  papers  belonging  or  appertaining  to  such 
office.  If  such  demand  is  refused,  such  officer  may  make  complaint  thereof  to  any 
justice  of  the  Supreme  Court  of  the  district,  or  to  the  county  judge  of  the  county  in 
which  the  person  refusing  resides.  If  such  justice  or  judge  be  satisfied  that  such  books 
or  papers  are  withheld,  he  shall  grant  an  order  directing  the  person  refusing  to  show 
cause  before  him  at  a  time  specified  therein,  why  he  should  not  deliver  the  same.  At 
such  time,  or  at  any  lime  to  which  the  matter  may  be  adjourned,  on  proof  of  the  due  serv- 
ice of  the  order,  such  justice  or  judge  shall  proceed  to  inquire  into  the  circumstances. 
If  the  person  charged  with  withholding  such  books  or  papers  makes  affidavit  before 
such  justice  or  judge  that  he  has  delivered  to  the  officer  all  books  and  papers  in  his 
custody  which,  within  his  know^ledge,  or  to  his  belief,  belong  or  appertain  thereto,  such 
proceedings  before  such  justice  or  judge  shall  cease,  and  such  person  be  discharged. 
If  the  person  complained  against  shall  not  make  such  oath,  and  it  appears  that  any 
such  books  or  papers  are  withheld  by  him,  such  justice  or  judge  shall  commit  him  to 
the  county  jail  until  he  delivers  such  books  and  papers,  or  is  otherwise  discharged 
according  to  law.  On  such  commitment  such  justice  or  judge,  if  required  by  the 
complainant,  shall  also  issue  his  warrant,  directed  to  any  sheriff  or  constable,  com- 
manding him  to  search,  in  the  daytime,  the  places  designated  therein,  for  such  books 
and  papers,  and  to  bring  them  before  such  justice  or  judge.  If  any  such  books  and 
papers  are  brought  before  him  by  virtue  of  such  warrant,  he  shall  determine  whether 
they  appertain  to  such  office,  and  if  so  shall  cause  them  to  be  delivered  to  the 
complainant. 

L.  1893,  ch.  179. 

The  provisions  of  §  2471a  of  the  Code  Civil  Procedure,  to  com- 
pel the  delivery  of  books  or  papers  of  a  public  ofifice  are  substan- 
tially the  same  as  those  under  the  Revised  Statutes  (i  R.  S.  125, 
§  51),  and  are  not  intended  to  furnish  a  method  for  trying  title 
to  office.     Matter  of  Sells,  15  App.  Div.  574. 

Nearly  all  of  the  decisions  relative  to  proceedings  to  compel 
the  delivery  of  books  and  papers  arose  under  the  provisions  of 
the  Revised  Statutes  ;  bnt  as  the  present  provisions  of  the  Code 
are  practically  the  .same  as  those  of  the  Revised  Statutes,  the 
decisions  under  the  latter  are  here  given  in  the  belief  that  they 
will  be  applicable  under  the  present  section. 

Proceedings  under  the  Revised  Statutes  (i  R.  S.  125,  §  51) 
were  not  proceedings  to  try  title  to  office.  This  statute  provides 
64  1009 
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that  if  any  person  shall  refuse  or  neglect  to  deliver  over  to  his  suc- 
cessor any  books  or  papers  pertaining  to  a  public  office,  such  suc- 
cessor might  make  a  comiilaint  to  the  chancellor,  or  any  justice  of 
the  Supreme  Court,  or  a  circuit  judge,  or  the  first  judge  of  the 
county,  who,  upon  being  satisfied  by  oath  of  the  complaint  and 
other  testimony  as  is  offered,  that  any  such  books  or  papers  are 
withheld,  should  grant  an  order  directing  the  person  so  refusing 
to  show  cause  before  him  within  some  short  or  reasonable  time 
why  he  should  not  be  compelled  to  deliver  the  same.  Art.  V., 
chapter  5,  part  i,  of  the  Revised  Statutes,  provides  for  the  practice 
in  compelling  the  delivery  of  such  books  and  papers,  and  the  pres- 
ent §  2471a  of  the  Code  seems  to  be  a  condensation  and  partial 
re-enactment  of  the  aforementioned  provision  of  the  Revised 
Statutes. 

It  was  held,  in  \\\c  Matter  of  Bradley,  141  N.  Y.  521,  which 
arose  under  the  Revised  Statutes,  that  ciU  the  petitioner  was  re- 
quired to  establish  in  order  to  maintain  the  proceedings  is  that  he 
was  elected  and  has  duly  qualified,  and  the  question  as  to  the  va- 
lidity of  the  election  could  not  be  determined  in  such  a  proceeding. 
Where,  therefore,  under  a  proceeding  by  one  who  had  received  a 
certificate  of  election  to  the  office  of  supervisor  of  a  town,  and  had 
filed  his  undertaking,  which  had  been  approved  by  town  board, 
it  was  objected  that  illegal  votes  had  been  counted  for  the  appli- 
cant, and  that  he  had  not  been  elected  by  a  majority  of  the  legal 
ballots,  and  also  that  his  predecessor  had  not  been  notified  and 
was  not  present  at  the  meeting  of  the  town  board  when  the  ap- 
plicant's undertaking  had  been  approved,  it  was  held  that  such  ob- 
jections were  not  tenable  and  that  the  application  for  the  deliveiy 
of  moneys,  books,  papers,  etc.,  belonging  to  such  ofifice  were  prop- 
erly granted. 

It  was  also  held  under  the  Revised  Statutes  that  while  pro- 
ceedings to  compel  the  delivery  of  books  and  papers  by  a  public 
officer  to  his  successor,  the  title  to  the  office,  where  there  are  ad- 
verse claims,  cannot  be  tried,  yet  the  party  in  possession  of  such 
books  cannot  retain  the  same  on  frivolous  grounds  or  such  as 
create  no  warranted  doubt  as  to  the  right  of  the  applicant.  Mat- 
ter of  North  V.  Carey,  4  T.  &  C.  357.  It  was  held  in  Matter  of 
Bag/ey,2y  How  Pr.  151,  that  if  the  applicant  established  a  legal 
right  to  the  books  and  papers  the  relief  claimed  should  be  granted, 
and  should  not  be  denied  because  the  validity  of  the  appointment 
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was  contested.  It  was  held  that  one  who  is  a  public  officer  de 
facto  was  entitled  to  an  order  for  delivery  of  books  and  papers, 
although  he  was  excluded  forcibly  from  the  office.  Conovcr  s 
Case,  5  Abb.  Pr.  yi  ;  contra,  Devlin  s  Case,  5  Abb.  Pr.  281.  Under 
the  Revised  Statutes  it  was  held  that  the  provisions  apply 
to  collector  of  tolls  on  the  canal  as  well  as  to  other  officers, 
and  this  although  different  proceedings  against  certain  canal  offi- 
cers were  given  by  statute  contemplating  the  same  remedy.  It 
was  held  that  the  two  remedies  were  concurrent.  Cobcev.  Davis, 
8  How.  Pr.  },6'j.  It  was  also  held  that  an  application  to  compel 
the  delivery  of  books  or  papers  pertaining  to  a  public  office  was 
not  a  motion  in  court,  but  an  application  to  a  justice  out  of  court. 
Neither  was  it  a  motion  in  any  suit.  Therefore,  it  was  not  re- 
stricted to  counties  adjacent  to  the  residence  of  the  party,  and 
hence  any  justice  of  the  court  had  jurisdiction.  Welch  v.  Cook,  7 
How.  Pr.  282. 

It  was  early  held  under  the  Revised  Statutes,  in  conformity  with 
the  decision  in  Matter  of  Bradley,  141  N.  Y.  529  {supra),  that  the 
title  to  office  should  not  be  tried  in  the  application  for  books  and 
papers,  and  should  be  determined  in  an  action  in  the  nature  of  a 
qno  tvarranto,  but  that  one  only  in  actual  possession  of  the  office 
can  invoke  the  proceedings  for  the  possession  of  books  or  papers. 
Conovcr  s  Case,  5  Abb.  Pr.  73.  To  compel  the  delivery  of  books 
or  papers  the  applicant's  title  to  the  office  mast  be  clear.  Matter 
of  Hodgkinson,  ^  Hill,  631,  n.;  Conovers  Case,  5  Abb.  Pr.  773; 
Devlin  s  Case,  5  Abb.  Pr.  281.  Where  the  title  is  clear  and  the 
defendant  not  in  possession  under  color  of  title  or  by  lawful 
right  the  application  should  be  granted.  Matter  of  Whitney,  2 
Barb.   513. 

If  the  defendant  be  an  officer  ^-Zr/^ir/^  the  applicant's  title  must 
be  clear  and  free  from  any  reasonable  doubt,  and  if  not  so  the 
warrant  is  void  for  want  of  jurisdiction.  Prima  facie  evldGncQ  oi 
such  title  is  sufficient,  and  the  magistrate  will  not  go  behind 
the  regular  certificate  of  election,  nor  will  he  inquire  into  any 
irregularity.  Matter  of  Baker,  11  How.  Pr.  418.  It  was  held 
that  the  proceedings  under  the  Revised  Statutes  did  not  apply 
to  a  case  where  there  is  a  real  question  to  the  title  of  an  office 
and  no  possession  to  any  practical  purpose  by  the  party  insti- 
tuting the  proceedings.  It  was  held  that  one  in  possession 
of  an  office  with  claim  or  color  of  title  should  have  the  custody 
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of  the  books  or  papers,  and  one  out  of  possession  and  making  no 
attempt  to  perform  the  official  duties,  should  not  have  the  books 
or  papers  until  his  right  was  established.  Matter  of  Davis,  19 
How.  Pr.  323,  citing  6  Hill,  616,  14  Barb.  396,  24  Barb.  587. 

Under  proceedings  to  obtain  books  and  papers  of  a  public  ofifice, 
brought  under  §  428  of  the  Code  of  Procedure,  they  should  be 
held  until  judgment  of  ouster  is  entered  against  the  person  exe- 
cuting the  duties  of  the  ofifie.  Matter  of  Welch,  14  Barb.  396; 
S.  C.  7  How.  Pr.  173.  If  the  petitioner  alleges  such  a  judgment 
the  opposing  afifidavits  may  deny  it.  Id.  The  nature  of  the 
proceedings  under  the  Revised  Statutes  are  discussed  in  People 
V.  Peahody,  5  Abb.  Pr.  594.  Under  the  Revised  Statutes  it  was 
held  that  although  the  title  to  of^ce  could  not  be  tried  in  these 
proceedings,  that  it  was  nevertheless  the  duty  of  the  judge  to  ex- 
amine the  facts  and  claims  of  the  respective  parties  so  as  to 
ascertain  whether  the  person  claiming  ofifice  and  delivery  of  books 
or  papers  shows  a  clear  right  thereto,  and  whether  the  person  re- 
fusing the  delivery  established  a  reasonable  doubt  as  to  the  right 
of  the  applicant.  North  v.  Carey,  4  T.  &  C.  357,  followed  in 
People  v.  Allen,  51  How.  Pr.  97. 

While  the  applicant,  under  Revised  Statutes,  where  neither 
party  claims  the  office,  has  legal  evidence  of  his  election,  the  court 
had  no  power  to  inquire  into  the  question  and  to  determine  and 
return  the  result.  Casey  v.  Campbell,  16  Abb.  N.  C.  369,  21  How. 
Pr.  (N.  S.)  85.  It  was  held  under  the  Revised  Statutes  that  the 
proceedings  apply  to  the  ofifice  of  town  clerk.  Matter  of  Bagley, 
27  How.  Pr.  151.  Where  one  refused  possession  of  the  books 
and  papers  in  good  faith  and  in  the  belief  that  he  was  the  lawful 
incumbent,  that  his  conduct  could  not  be  deemed  wilful  or  ob- 
stinate. It  was  only  where  the  conduct  in  withholding  the  papers 
is  wilful  and  obstinate  that  the  summary  remedy  of  the  statute 
would  be  invoked.  Bridginan\.  Hawe,  16  Abb.  N.  C.  272.  It  seems 
in  the  case  last  cited  that  the  provisions  of  the  Revised  Statutes 
apply  only  to  public  of^cers  of  the  State,  and  not  to  officers  of 
municipalities,  or  city,  town,  or  municipal  ofHcers  of  cities  created 
by  special  charter. 

A  mayor  and  his  clerk  in  possession  of  the  books  and  papers 
pertaining  to  the  ofifice  of  a  city  fire  marshal  illegally  attempted 
to  be  removed  by  such  mayor,  and  whose  illegal  appointee  re- 
signed before  actual  ouster,  may  be  compelled  under  §  2471a  of 
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the  Code  Civil  Procedure,  to  surrender  to  the  prior  and  legal  in- 
cumbent, the  books  and  papers  of  the  office;  the  key  to  which 
had  been  left  with  the  mayor  and  his  clerk  by  the  illegal  ap- 
pointee when  he  resigned.  Matter  of  Freeman,  23  Misc.  752, 
citing  JA?//rr  of  Bradley,  141  N.  Y.  527;  Matter  of  Sells,  15 
App.  Div.  571. 

Affidavit.     (15  App.  Div.  571.) 

NEW  YORK  SUPREME  COURT— Skccjnd  Judicial  District. 

In  the  Matter  of  the  Application 
of 

John  F.  SelL'^. 


City  of  Yonkers, 
County  of  Westchester, 

John  Sells  being  duly  sworn  deposes  and  says  : — That  he  is  21 
years  of  age  and  upwards,  and  a  citizen  of  the  United  States,  and 
resides  in  the  city  of  Yonkers,  in  the  county  of  Westchester,  New 
York. 

That  the  term  of  oftice  of  Howard  Kinch,  heretofore  appointed 
commissioner  of  jurors  in  the  county  of  Westchester,  expired  on  the 
second  Monday  in  May.  in  the  year  1896,  and  he  continued  to  hold 
over  pending  the  appointment  of  a  successor. 

That  on  the  i6th  day  of  January,  1897,  at  a  meeting  duly  held 
and  which  was  attended  by  the  county  treasurer,  the  sheriff,  and 
the  district  attorney  of  Westchester  County,  and  the  county  judge 
of  Westchester  County,  deponent  was  duly  appointed  to  the  oftice 
of  commissioner  of  jurors  in  the  county  of  Westchester. 

That  thereafter,  and  on  the  i8th  day  of  January,  1897.  deponent 
took  the  constitutional  oath  of  office  before  an  officer  authorized  to 
take  the  same  and  duly  filed  the  same  in  the  office  of  the  clerk  of 
the  county  of  Westchester. 

That  thereafter,  deponent  duly  executed  with  the  American 
Surety  Company  as  surety  a  bond  in  the  penal  sum  of  five  thousand 
dollars  ($5,000)  conditional  for  the  faithful  performance  of  the  duties 
of  his  office  and  the  accounting  for  and  paying  over  all  moneys 
which  might  come  into  his  hands  by  virtue  thereof  and  that  depo- 
nent caused  said  bond  to  be  approved  by  the  chairman  of  the  board 
of  supervisors  of  Westchester  County,  and  filed  with  the  clerk  of 
the  board  of  supervisors  on  the  6tli  day  of  February,  1897. 

That  thereafter,  and  on  the  9th  day  of  February,  1897,  deponent 
demanded  of  said  Howard  Kinch  the  possession  of  the  office  of 
commissioner  of  jurors  in  the  county  of  Westchester,  and  that  said 
Kinch  then  and  there  promised  and  agreed  to  surrender  said  office 
on  the  morning  following,  February  9,  1897. 

That  on  the'iothday  of  February,  1897,  deponent's  representative 
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called  upon  said  Howard  Kinch  and  demanded  the  office  of  com- 
missioner of  jurors,  in  the  county  of  Westchester,  and  all  the  books 
and  papers  appertaining  thereto,  but  that  said  Kinch  refused  to  de- 
liver up  said  office  and  the  books  and  papers   appertaining  thereto. 

That  on  the  i6th  day  of  February,  1897,  deponent  served  upon 
said  Kinch  a  written  demand  for  the  books  and  papers  appertaining 
to  the  office  of  commissioner  of  jurors  in  the  county  of  West- 
chester, and  that  said  Kinch  refused  to  deliver  the  same  to  depo- 
nent, stating  that  there  was  a  legal  question  to  be  settled  by  the 
court  first.  A  copy  of  which  said  statement  is  hereto  annexed  and 
marked  Exhibit  A. 

That  deponent  is  the  duly  appointed  commissioner  of  jurors  in  the 
county  of  Westchester  entitled  to  hold  the  office,  with  its  salary,  for 
a  term  ending  on  the  second  Monday  of  May  in  the  year  1901. 

That  deponent  is  informed  and  believes  the  circumstances  in  ref- 
erence to  the  holding  of  the  meeting  of  the  officers  charged  with 
the  duty  of  appointing  a  commissioner  of  jurors  in  the  county  of 
Westchester  is  as  follows  : 

That  in  the  latter  part  of  the  year  1896,  Addison  Johnson,  sheriff 
of  the  county  of  Westchester,  George  C.  Andrews,  district  attorney 
of  the  county  of  Westchester,  made  a  demand  upon  Smith  Lent, 
county  judge  of  the  county  of  Westchester,  as  deponent  is  informed 
and  verily  believes,  to  call  a  meeting  of  the  officers  charged  with 
the  duty  of  making  an  appointment  of  commissioner  of  jurors  in 
the  county  of  Westchester,  but  that  said  county  judge  neglected 
and  refused  so  to  do,  although  it  was  his  duty  to  call  such  meeting 
pursuant  to  the  act  of  the  legislature  providing  for  the  appointment 
of  a  commissioner  of  jurors  in  the  county  of  Westchester. 

That  thereafter  in  the  early  part  of  January,  1897,  Francis  M. 
Carpenter,  county  treasurer  of  the  county  of  Westchester,  Addison 
Johnson,  sheriff  of  the  county  of  Westchester,  and  George  C. 
Andrews,  district  attorney  of  the  county  of  Westchester,  caused  to 
be  served  a  written  demand  upon  said  Smith  Lent,  comity  judge  of 
the  county  of  Westchester,  to  call  a  meeting  of  the  officers  whose 
duty  it  was  to  make  the  appointment  of  commissioner  of  jurors  in 
the  county  of  Westchester,  but  that  said  county  judge  ignored  said 
notice  and  neglected  and  refused  to  call  such  a  meeting.  This 
statement  is  made  on  information  derived  from  said  county  treas- 
urer and  deponent  verily  believes  it  to  be  true. 

That  thereafter  the  said  county  treasurer,  sheriff,  and  district 
attorney  caused  to  be  served  upon  said  county  judge,  a  notice  of 
a  meeting  of  the  officers  charged  with  the  duty  of  appointing  a 
comniissioner  of  jurors  in  the  county  of  Westchester,  to  be  held 
at  the  time  and  place  in  said  notice  mentioned  for  the  purpose  of 
appointing  a  commissioner  of  jurors  in  the  county  of  Westchester. 
This  statement  is  made  on  information  derived  from  said  officers 
and  deponent  verily  believes  the  same  to  be  true. 

That  in  pursuance  of  said  notice  a  meeting  was  held  by  said 
county  treasurer,  sheriff,  and  district  attorney,  which  was  adjourned 
from  time  to  time  until  the  i6th  day  of  January,  1897,  at  10  o'clock 
in  the  morning  of  that  day. 
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That  said  meetings  were  all  held  at  the  county  court-house  at 
White  Plains,  in  the  county  of  Westchester.  That  on  the  said  i6th 
day  of  January,  1897,  the  said  county  judge  was  in  the  court-house 
sitting  as  county  judge,  and  that  upon  the  request  of  said  county 
judge  said  meeting  was  adjourned  until  later  in  the  day  until  he  liad 
finished  his  official  duties. 

That  at  about  11  o'clock  on  the  said  i6th  day  of  January,  1897, 
the  said  county  judge  came  into  the  room  in  which  the  three  other 
officers  were  meeting  and  waiting  for  said  county  judge,  and  re- 
quested them  to  adjourn  until  the  following  Thursday. 

That  the  three  other  officers  refused  to  adjourn  until  the  following 
Thursday  for  the  reason,  which  was  stated,  that  in  case  such 
adjournment  was  taken  the  act  which  had  been  introduced  in  the 
legislature,  and  which  gave  the  sole  power  of  the  appointment  of 
the  commissioner  of  jurors  to  the  county  judge,  would  have  been 
passed  and  their  power  would  be  at  an  end. 

That  then  the  said  county  judge  requested  that  the  adjournment 
be  taken  until  the  following  Tuesday,  and  stated  that  he  would  then 
meet  them  for  a  conference,  but  would  not  attend  a  formal  meeting, 
which  request  was  not  acceded  to.  That  the  county  judge  stated 
that  if  they  would  consent  to  the  appointment  of  a  certain  person 
named  by  him  that  he  would  meet  them,  otherwise  he  would  not. 

The  county  judge  then  left  the  room,  and  the  county  treasurer, 
sheriff,  and  district  attorney  proceeded  to  appoint  deponent  commis- 
sioner of  jurors  in  the  county  of  Westchester  under  chapter  491  of 
the  Laws  of  1892,  as  amended  by  chapter  269  of  the  Laws  of  1893. 

That  the  Governor  refused  to  sign  the  bill  giving  to  the  county 
Judge  the  sole  power  of  appointment,  and  therefore  the  act  passed 
this  year  for  that  purpose  was  withdrawn.  That  hereto  annexed  is 
a  copy  of  the  certificate  of  the  appointment  of  deponent  as  such 
commissioner  of  jurors  in  the  county  of  Westchester  signed  by  the 
county  treasurer,  sheriff,  and  district  attorney  and  marked  Exhibit  B. 

That  also  hereto  annexed  is  a  copy  of  the  certificate  signed  by  the 
clerk  of  the  county  of  Westchester  that  deponent  has  taken  (and 
filed)  the  constitutional  oath  of  office.      Marked  Exhibit  C. 

That  hereto  annexed  is  a  copy  of  the  bond  given  by  deponent, 
containing  a  copy  of  the  approval  of  the  chairman  of  the  board  of 
supervisors  indorsed  thereon.      Marked  Exhibit  D. 

That  deponent  is  unable  to  state  accurately  what  proceedings  of 
the  said  officers  charged  with  the  appointment  of  the  commissioner 
of  jurors  in  the  county  of  Westchester  for  the  reason  that  the  record 
of  said  proceedings  is  in  the  possession  of  E.  R.  Hopkins,  clerk  of 
the  board  of  supervisors,  and  that  deponent  has  not  access  thereto, 
and  deponent  desires  that  upon  this  application  the  said  clerk  of  the 
board  of  supervisors  shall  be  directed  to  produce  all  the  records  of 
the  officers  charged  with  the  duty  of  appointing  the  commissioner 
of  jurors  in  the  county  of  Westchester  relating  to  the  appointment 
and  meeting  held  for  the  appointment  of  such  commissioner  of  jurors 
in  Westchester  County  so  that  the  court  may  have  full  and  complete 
information  in  respect  thereto. 

That  said   Howard  Kinch  is   now  -holding  the  office  of  commis- 
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sioner  of  jurors  in  the  county  of  Westchester  illegally  and  unlawfully 
and  in  violation  of  the  rights  of  deponent,  who  is  entitled  to  be  put 
in  possession  of  the  books  and  papers  appertaining  to  such  office,  he 
being  legally  appointed  the  commissioner  of  jurors  in  the  county  of 
Westchester  for  the  term  expiring  on  the  second  Monday  in  Alay, 
1 90 1. 

No  previous  application  has  been  made  for  an  order,  and  the  reason 
that  a  shorter  time  than  eight  days'  notice  of  motion  is  sought  to  be 
given  is  that  deponent  is  entitled  to  the  immediate  possession  of  the 
books  and  papers  above  referred  to,  and  it  is  his  duty  to  exercise  the 
functions  of  his  office  at  once.  JOHN  SIXLS. 

(  Verification. ) 

Order  to  Show  Cause.     (15  App.  Div.  571.) 

NEW  YORK  SUPREME  COURT— Skcond  Judicial  District. 


In  the  Matter  of  the  Application  of  John  Sells, 
as  commissioner  of  jurors  in  the  county  of 
Westchester,  to  compel  the  delivery  to  him 
of  the  books  and  papers  belonging  or  apper- 
taining to  such  office  of  commissioner  of 
jurors  in  Westchester  County  and  now  in 
possession  of  Howard  Kinch. 

Upon  the  annexed  affidavits  of  John  Sells,  Addison  Johnson, 
and  Francis  M.  Carpenter,  and  the  exhibits  hereto  annexed,  marked 
A,  B,  C,  and  D. 

Let  Howard  Kinch,  now  in  possession  of  the  books  and  papers 
appertaining  to  the  office  of  commissioner  of  jurors  in  the  county  of 
Westchester,  show  cause  before  me  at  a  Special  Term  of  this  court 
appointed  to  be  held  at  the  city  of  Poughkeepsie  on  the  20th  day  of 
February,  1897,  at  the  opening  of  court  on  that  day,  why  he,  the 
said  Howard  Kinch,  should  not  deliver  to  John  Sells  as  commis- 
sioner of  jurors  the  books  and  papers  appertaining  to  that  office  ; 
and  also 

Let  E.  R.  Hopkins,  clerkof  the  board  of  supervisors,  produce  upon 
the  hearing  in  this  motion  at  the  time  and  place  aforesaid  the  books 
and  papers  in  his  possession  which  have  any  entries  in  relation  to 
the  appointment  of  said  John  Sells  as  commissioner  of  jurors  ;  and 

Let  service  of  this  order  on  or  before  February  19th  inst.  be 
deemed  good  and  sufficient  service. 

J.  F.    BARNARD. 

Justice  of  Supreme  Court. 

It  is  held  under  the  present  §  2471a  of  the  Code  that  upon  the 
applicant's  producing  his  certificate  of  election  or  appointment  to 
the  office  in  question  from  the  proper  officer,  with  proof  that  he 
has  duly  qualified,  entitles  him  to  the  delivery  of  the  books  and 
papers  pertaining  to  the  office.     But  it  seems  that  if  the  facts 
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presented  show  any  doubt  or  show  that  the  election  or  appoint- 
ment was  void,  a  departure  from  the  rules  would  be  justified. 
Matter  of  Sells,  15  App.  Div.  572.  Under  the  provisions  of  the 
Revised  Statutes,  §  52,  a  person  charged  with  holding  books  or 
papers  must  make  an  affidavit  before  an  officer  hearing  the  pro- 
ceedings that  he  has  duly  delivered  to  his  successor  all  of  such 
books  or  papers,  and  under  that  section  it  was  held  that  an  affi- 
davit of  a  prior  incumbent  in  office  made  before  a  notary  and 
alleging  that  he  had  delivered  each  and  every  book  or  paper  in 
his  possession  or  under  his  control  as  supervisor,  within  his  knowl- 
edge, in  any  way  belonging  to  or  pertaining  to  the  office  of  super- 
visor, was  fatally  defective  in  having  been  made  before  a  notary 
public  instead  of  before  the  justice  granting  the  order,  as  required 
by  §  52  that  such  an  affidavit  did  not  require  the  dismissal  of  the 
proceedings  or  discharge  of  the  defendant.  Matter  of  McGlory^ 
V.  Henderson,  43  Hun,  439.  It  should  be  noted  that  the  present 
§  2471a  makes  the  following  provisions  :  "  If  the  person  charged 
with  withholding  such  books  or  papers  makes  an  affidavit  before 
such  justice  or  judge  that  he  has  delivered  to  the  officer  all  books 
and  papers  in  his  custody  which,  within  his  knowledge,  or  to  his 
belief,  belong  or  appertain  thereto,  such  proceeding  before  such 
justice  or  judge  shall  cease,  and  such  person  be  discharged." 
It  would  seem,  therefore,  that  the  decision  in  Matter  of  Me  Glory 
v.  Henderson  {supra)  was  applicable  to  proceedings  under  this 
present  section. 

It  is  held  under  §  2471a  of  the  Code  that  in  a  special  proceeding 
instituted  thereunder  to  obtain  an  order  directing  petitioner's  pre- 
decessor in  office  to  deliver  to  him  the  official  books  and  records 
of  the  office  of  city  clerk,  proof  on  the  part  of  petitioner  that  he 
had  the  prescribed  certificate  of  appointment  from  the  proper 
officer  and  had  taken  the  oath  of  office  and  had  filed  the  same  and 
had  given  the  necessary  undertaking,  did  prima  faeie,  if  not  abso- 
lutely, establish  his  right  to  the  books  and  papers  pertaining  to 
the  office.  Matter  of  Dudley,  33  App.  Div.  466 ;  see  same  case 
below,  24  Misc.  279. 

The  fact  that  the  person  has  received  a  certificate  of  election 
and  taken  the  oath  of  office  is  sufficient  to  entitle  him  to  the 
books  and  papers.  Matter  of  Foley,  8  Misc.  196,  58  St.  Rep.  826, 
28  Supp.  611.  In  this  case  it  is  also  held  that  the  title  to  office 
cannot  be  tried  in  these  proceedings.     Also,   that  an  attempt  to 
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file  the  oath  of  office  within  the  prescribed  time  is  a  sufficient 
compliance  with  the  statute.  Pv  prima  facie  title  to  office,  evi- 
denced by  election  or  appointment  valid  on  its  face,  is  sufficient  to 
entitle  a  party  to  the  records  of  the  office.  People  ex  rel.  Salis- 
burv  V.  Holcoinb,  5  Misc.  459,  26  Supp.  230.  An  application  under 
the  Revised  Statutes  for  the  delivery  of  books  or  papers  could 
not  be  defeated  by  the  mere  allegation  that  there  was  a  dispute  as 
to  the  title  to  the  office,  but  to  defeat  the  same  there  must 
appear  from  the  record  a  reasonable  ground  for  the  dispute. 
People  ex  rel.  Smith  v.  Barrett,  29  St.  Rep.  159,  8  Supp.  (i'j'j. 
The  decision  of  a  judge  in  proceedings  under  the  Revised  Statutes 
was  conclusive  upon  the  rights  to  the  parties  and  their  privies. 
Conover  v.  Mayor,  5  Abb.  Pr.  293.  The  issuing  of  the  warrant 
under  the  Revised  Statutes  after  the  decision  that  the  applicant 
was  entitled  thereto  was  held  to  be  a  ministerial  and  not  a  judicial 
act,  and  could  be  stayed  by  certiorari.  Conover  s  Case,  5  Abb. 
Pr.  182,  26  Barb.  429.  It  was  held,  under  Rev.  Stat.,  that  after  a 
stipulation  that  no  execution  or  other  proceeding  should  be  taken 
in  an  action  to  oust  defendant  from  public  office  until  ten  days 
after  notice  of  judgment  should  be  served,  that  the  relator,  in  pro- 
ceedings for  possession  of  books  and  papers,  could  not  enforce  the 
same  until  the  ten  days  had  expired.  Matter  of  Welch,  14  Barb. 
396,  7  How  Pr.  173. 

Order.     (15  App.  Div.  571.) 

At  a  Special  Term  of  the  Supreme  Court  held  at  the  court-house  in 
the  city  of  Poug-hkeepsie,  N.  Y. ,  on  the  6th  day  of  March,  1897  : 

Present  : — Hon.  Joseph  F.    Barnard,  fuslice. 


In  the  Matter  of  the  Application  of 
John  Sells. 


Complaint  having  been  made  to  me  by  John  Sells,  commissioner 
of  jurors  of  Westchester  County,  to  compel  the  delivery  to  him  of 
the  books  and  papers  appertaining  to  such  office  and  in  the  custody 
of  Howard  Kinch,  and  proof  having  been  presented  which  satisfied 
me  that  such  books  and  papers  were  withheld  by  said  Howard 
Kinch,  and  an  order  having  been  granted  by  me,  directed  to  the 
said  Howard  Kinch,  to  show  cause  before  me  on  the  20th  day  of 
February,  1897,  at  the  court-house  in  the  city  of  Poughkeepsie,  N. 
Y.,  why  he  should  not  deliver  the  same  over  to  said  John  Sells,  and 
on  the  return  day  the  said  Howard  Kinch  having  duly  appeared 
in  person    and  by  Wm.   P.   Platl,   his  attorney,   and  in  his  answer 
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to  said  complaint  filed  the  affidavit  of  Howard  Kinch,  verified 
Feb.  19,  1897,  of  Smith  Lent,  verified  Feb.  19,  1897,  and  of  Ed- 
ward Hopkins,  verified  on  the  19th  day  of  February,  1897,  de- 
nying the  right  of  the  said  John  Sells  as  commissioner  of  jurors, 
and  proof  having-  been  submitted  to  me  of  due  service  of  an 
order,  and  upon  adjourn inent  duly  had  I  did  proceed  to  inquire  into 
the  circumstances,  and  upon  said  inquiry  1  find  that  said  John  Sells 
became  commissioner  of  jurors  on  the  i6th  day  of  January,  1897, 
and  that  the  said  Howard  Kinch  has  in  his  custody  the  books  and 
papers  appertaining  to  such  office,  and  that  the  said  Howard  Kinch 
upon  demand  duly  made  has  refused  and  still  refuses  to  deliver  to 
the  said  John  Sells,  commissioner  of  jurors  in  the  county  of  West- 
chester as  aforesaid,  the  said  books  and  papers  : 

Now,  upon  reading  and  filing  the  order  to  show  cause  herein, 
with  the  affidavits  thereto  annexed,  to  John  Sells,  Addison  Johnson, 
and  F.  M.  Carpenter,  and  exhibits  A,  B  ,  C,  and  D  thereto  annexed  ; 
exhibit  A,  being  the  demand  in  writing,  dated  February  i6th,  1897, 
for  such  books  and' papers,  and  a  duly  certified  notice  of  John  Sells, 
of  his  appointment  as  commissioner  of  jurors,  dated  January 
i6th,  1897.  and  certificate  of  the  county  clerk  of  Westchester  County 
showing  the  filing  in  his  offlce  of  the  constitutional  oath  of  office 
of  said  John  Sells  as  commissioner  of  jurors,  the  bond  of  said  John 
Sells  with  the  approval  indorsed  thereon  of  G.  W.  Davenport, 
chairman  of  the  board  of  supervisors  of  Westchester  County,  and  all 
of  which  were  prior  to  the  hearing  herein  made  part  of  this  com- 
plaint to  me,  and  duly  served  upon  said  Howard  Kinch,  and  upon 
reading  and  filing  the  affidavits  of  Howard  Kinch,  Smith  Lent,  and 
G.  K.  Hopkins,  verified  Feb.  19th,  1897,  and  the  testimony  of  the 
witnesses  taken  before  me  on  the  25th  day  of  February,  1897,  and 
it  appearing  that  the  books  and  papers  appertaining  to  the  office  of 
commissioner  of  jurors  in  the  county  of  Westchester  are  withheld 
by  the  said  Howard  Kinch  aforesaid,  from  the  said  John  Sells,  as 
commissioner  of  jurors,  it  is  hereby 

Ordered,  that  said  Howard  Kinch  be  committed  to  the  county 
jail  of  Westchester  County  until  he  delivers  all  the  books  and  papers 
appertaining  and  belonging  to  such  office  of  commissioner  of  jurors 
aforesaid  to  John  Sells,  commissioner  of  jurors  aforesaitl,  or  until  he 
is  otherwise  discharged  according  to  law,  with  $50  costs  and  dis- 
bursements. 

Enter  in  Westchester  County. 

J.  F.  BARNARD. 

Justice  Supreme  Court. 

Indorsed: — "  Granted  at  the  above  named  Special  Term — the  clerk 
of  Westchester  County  will  enter." 

"THEO.  A.  HOFFMAN." 

"  Clerk." 

Pbr  the  requisites  of  the  warrant  of  arrest  and  searcli  warrant, 
under  the  Revised  Statutes,  see  Devlin's  Case,  5  Abb.  Pr.  28 1. 
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ARTICLE  I. 
Eminent  Domain  and  How  Exercised. 

Sub.  I.     Right  of  eminent  domain. 

2.    Constitutional  and  statutory   provisions    regulating   the  right. 
§  7,  Art.  I.,  Constitution. 

Sub.    I.    Right  of  Eminent  Domain. 

"  Eminent  Domain  is  defined  to  be  the  right  of  a  State  to  take 
private  property  for  pubHc  use  on  payment  of  compensation." 
Randolph  on  Eminent  Domain,  §  2,  citing  Vattel,  Law  of  Na- 
tions, ^^  244  ;  Grotius,  Rights  of  War  and  Peace,  book  3,  chap.  20, 
§  7,  to  the  following  definition:  "The  property  of  the  subject  is 
under  the  dominion  of  the  State,  so  that  the  State,  or  he  who  acts 
for  it,  may  use,  and  even  alienate  and  destroy  such  property,  not 
only  in  case  of  extreme  necessity,  in  which  even  private  persons 
have  a  right  over  the  property  of  others,  but  for  ends  of  public 
utility,  to  which  ends  those  who  founded  civil  society  must  be 
supposed  to  have  intended  that  private  ends  should  give  way. 
But  it  is  to  be  added  that  when  this  is  done,  the  State  is  bound 
to  make  good  the  loss  to  those  who  lose  their  property,  and  to 
this  public  purpose,  among  others,  he  wKo  has  sufTered  the  loss 
must,  if  need  be,  contribute." 

Eminent  domain  is  that  sovereign  power  vested  in  the  people 
by  which  they  can,  for  any  public  purpose,  take  possession  of  the 
property  of  any  individual  upon  just  compen.sation  paid  to  him. 
Am.  &  Eng.  Enc.  Law.,  vol.  10  (2d  ed.),  p.  1047.  Just  com- 
pensation must  be  made  to  the  owner.  West  River  Bridge  Co.  v. 
Di.w  47  U.  S.  (6  How.)  507  ;  Garrison  v.  .V.  V.  City,  88  U.  S. 
(21  Wall.)  196.  It  is  said  in  Cherokee  Nation  v.  SoutJierii  Kansas 
R.  R.,  135  U.  S.  641,  that  "  lands  held  by  private  owners  every- 


I022    PROCEEDINGS   FOR   CONDEMNATION   OF   REAL   rROPFRTY. 

Art.   I.     Eminent  Domain  and  How  Exercised. 

where  within  the  geographical  Hmits  of  the  United  States  are  held 
subject  to  the  authority  of  the  general  government  to  take  them 
for  such  objects  as  are  germane  to  the  execution  of  the  powers 
granted  to  it."  And  the  United  States  has,  under  the  right  of 
eminent  domain,  condemned  property  for  military  purposes,  water 
supply,  postoffices,  coast  survey,  light-houses.  United  States  v. 
Chieago,  y  How.  185,  and  cases  cited,  Randolph  on  Eminent 
Domain,  §  31. 

Each  State  has  the  right  of  eminent  domain  by  virtue  of  its 
statehood,  whether  that  statehood  be  self-created  by  treaty,  or 
confirmed  by  Federal  authority.  Huscy.  Glover,  119  U.  S.  543  ; 
Illinois  Central  R.  R.  v.  Illinois,  146  U.  S.  387.  The  power  of  emi- 
nent domain  is  exercised  by  municipal  corporations  in  taking 
property  for  public  parks  and  highways,  by  railroad  companies  for 
passenger  stations  and  approaches  thereto,  engine-houses,  ware- 
houses and  cattle-yards,  shops,  and  for  other  purposes  incidental 
and  necessary  to  the  business  of  the  company.  In  re  N.  Y.  C.  df 
H.  R.  R.  Co.,  77  N.  Y.  248  ;  ///  re  N.  V.  C.  &-  H.  R.  R.  Co.  v. 
Metropolitan  Gas  Light  Co.,  63  N.  Y.  326. 

The  limitation  of  the  power  in  that  respect  is  laid  down  in 
Rennselaer  &  Saratoga  R.  R.  Co.  v.  Davis,  43  N.  Y.  137 ;  N".  Y.  & 
H.  R.  R.  Co.  V.  Kipp,  46  N.  Y.  546  ;  N.  Y.  &  C.  R.  R.  Co.  v.  Gun- 
nison,  i  Hun,  496.  For  canal  purposes,  Rogers  v.  Bradshazv,  20 
Johns.  735  ;  Steele  w.  Inland  Navigation  Co.,  2  Johns.  283  ;  Jackson 
V.  Daley,  5  Wend.  526.  Eminent  domain  may  be  exercised  for 
water  works  for  the  supply  of  villages  and  cities.  Mayor  of  Neiv 
York  V.  Bailey,  2  Den.  433  ;  Gardner  v.  Nczuburgh,  2  Johns. 
Ch.  162.  For  the  laying  of  gas-pipes,  In  re  Bloornfield  ^  R.  Nat. 
Gas  Light  Co.  v.  Richardson,  63  Barb.  437  ;  In  re  Deering,  93 
N.  Y.  361. 

The  right  of  eminent  domain  extends  not  only  to  public  high- 
ways, but  to  private  roads  ;  and  where  land  is  condemned  under 
the  right  of  eminent  domain,  it  includes  any  right  or  easement 
connected  with  it,  belonging  to  the  land.  Williams  v.  N.  Y.  C. 
R.  R.,  16  N.  Y.  97  ;  Arnold  V.  H.  R.  R.  Co.,  55  N.  Y.  661.  And 
the  right  of  eminent  domain  may  be  exercised  over  the  reversion. 
Heard  v.  Brooklyn,  60  N.  Y.  242.  The  right  to  use  water  and 
power.  Bank  of  Anbiirn  v.  Roberts,  44  N.  Y.  192.  An  easement 
over  the  lands  of  another.  People  v.  Haines,  49  N.  Y.  587.  The 
right  to  use  running  water.     Gardner  v.  Newburgh,  2  Johns.  Ch. 
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161.  The  property  of  a  corporation  is  equally  liable  with  the 
property  of  a  private  citizen,  to  be  taken  for  public  uses  on  the 
payment  of  just  compensation.  Prospect  Park  and  Coney  Island 
Co.  V.  Williamson,  91  N.  Y.  552;  but  it  is  there  laid  down  that 
lands  once  taken  for  public  use  pursuant  to  law  under  the  right  of 
eminent  domain  cannot,  under  general  laws,  and  without  special 
authority  from  the  legislature,  be  appropriated  by  condemnation 
proceedings  to  a  different  public  use. 

A  very  full  consideration  is  given  as  to  the  power  of  the  State  to 
exercise  the  right  of  eminent  domain  in  Beekman  v.  Saratoga  & 
Schenectady  R.  R.  Co.,  3  Paige  Ch.  45,  by  Chancellor  Kent,  holding 
that  the  eminent  domain  remains  in  the  government,  and  it  can 
resume  the  possession  of  private  property,  not  only  where  the 
safety,  but  where  the  interest,  or  even  the  convenience,  of  the  State 
is  concerned,  as  where  the  land  is  wanted  for  a  road,  canal,  or  other 
public  improvement,  and  subject  to  the  restriction  that  the  prop- 
erty cannot  be  taken  for  public  use  without  just  compensation  to 
the  owner,  and  under  the  mode  prescribed  by  law.  It  is  there  held 
that  railroads  are  public  improvements  from  which  the  public 
derive  a  benefit,  and  with  regard  to  which  the  power  of  eminent 
domain  may  be  exercised.  The  latter  question  is  considered  in 
Bloodgood  V.  Mohawk  &  H.  R.  R.  Co.,  18  Wend.  i.  In  Buffalo  & 
N.  V.  R.  R.  Co.  V.  Brainard,  9  N,  Y.  100,  Mason,  J.,  delivering  the 
opinion  of  the  court,  says  :  "  Common-law  right  of  eminent  domain 
has  ever  been  regarded  as  a  high  prerogative  of  sovereignty  to  be 
exercised  whenever  the  public  necessity  required.  And  this  right 
is  impliedly  admitted  both  in  the  Constitution  of  the  State  and  of 
the  United  States.  It  belongs  to  the  legislative  power  of  the 
government  to  determine  forwhat  public  purposes  private  property 
shall  be  taken,  and  the  necessity  or  expediency  of  such  appropria- 
tion. 

It  is  held  in  the  Matter  of  Application  of  the  Niagara  Falls  6* 
Whirlpool  Co.,  108  N.  Y.  375,  that  the  question  as  to  whether  the 
uses  to  which  property  is  sought  to  be  put  are  in  fact  public, 
so  as  to  exercise  the  right  of  eminent  domain,  is  a  judicial  one  to 
be  determined  by  the  courts.  So  long  as  the  intended  use  of  an 
improvement  sought  to  be  accomplished  through  an  exercise  of  a 
right  of  eminent  domain  is  not  restricted  to  private  parties  or  pri- 
vate interests,  but  is  open  to  the  whole  public,  it  is  no  valid  objec- 
tion  to  the  act  authorizing  it,  that  it  will  benefit  one  person  or 
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some  class  of  persons  more  than  others,  or  that  it  originated  in 
private  interests  and  was  intended  in  some  degree  to  subserve 
private  purposes.     Matter  of  Petition  of  Burns,  155  N.  Y.  23. 

The  exercise  of  the  power  of  eminent  domain  by  the  State  can- 
not be  limited.  Adirondack  Railroad  Co.  v.  hidian  River  Co.,  27 
App.  Div.  326,  50  Supp.  245,  84  St.  Rep.  245. 

Section  7  of  Article  VII.  of  the  Constitution  prohibits  the 
State  from  taking  any  land  for  the  forest  preserve  subject  to  the 
right  of  a  railroad  corporation  to  operate  its  road  over  the  same, 
and  Jj§  290  and  291  of  chapter  488,  Laws  1892,  as  amended  by 
chapter  395,  Laws  1895,  and  chapter  220,  Laws  1897,  were  to  the 
same  effect.  Adirondack  R.  Co.  v.  Indian  Ri^'er  Co.,  27  App.  Div. 
326,  50  Supp.  245,  84  St.  Rep.  245. 

But  a  contemplated  possible  limited  use  by  a  few,  and  not  then 
as  a  right,  but  by  way  of  permission  or  favor,  is  not  a  public  use, 
and  so  is  not  sufficient  to  authorize  the  taking  of  private  prop- 
erty against  the  will  of  the  owner.  Matter  of  the  Application  of 
the  Split  Rock  Table  Road  Co.,  128  N.  Y.  408.  Generally,  whether 
the  use  to  which  private  property  may  be  devoted  by  legislative 
power  is  in  fact  public  or  private,  is  a  judicial  question,  and  the 
courts  are  not  concluded  by  any  declaration  of  the  law  making 
power,  as  to  the  nature  of  the  use.  The  Waterloo  Woolen  Mfg.  Co. 
V.  Shajiahan,  128  N,  Y.  345. 

In  construing  statutes  authorizing  the  exercise  of  the  power  of 
eminent  domain,  a  strict  rather  than  liberal  construction  is  the 
rule.  This  power  is  in  derogation  of  the  ordinary  rights  of  pri- 
vate ownership  and  of  the  control  which  the  owner  usually  has  of 
his  property,  and  it  is  proper  to  exact  from  the  petitioner  that  he 
should  fulfil  and  carry  out  all  the  conditions  and  restrictions  im- 
posed by  legislative  acts  under  which  he  proceeds.  To  sustain 
the  exercise  of  eminent  domain  by  a  body  which  claims  to  be  a 
corporation,  and  as  such  to  exercise  such  right  and  to  take  the 
property  of  a  citizen,  it  is  not  sufficient  that  it  is  a  corporation  de 
facto,  it  must  be  a  zoxi^ox2l\Xox\.  de  jure.  Matter  of  N.  V.  Cable  Co., 
104  N.  Y.   I. 

The  legislature  can  delegate  power  to  private  corporations  if  car- 
rying on  business  of  a  public  nature,  and  may  prescribe  how  the 
power  may  be  exercised  by  them.  Where  provision  is  made  upon 
the  failure  to  obtain  the  consent  of  the  property  owners  to  in- 
stitute proceedings  before  special  tribunal,  the  determination  of 
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that  tribunal  when  made  within  its  jurisdiction,  and  upon  proper 
notice,  is  conclusive  upon  all  parties  and  cannot  be  questioned  col- 
laterally. Matter  of  Union  Elevated  R.  R.  Co.,  112  N.  Y.  61,  20 
St.  Rep.  498,  affirming  17  St.  Rep.  630. 

A  railroad  may  acquire  land  outside  of  its  proper  route  for  the 
purpose  of  making  connections  with  an  intersecting  road.  Matter 
of  Brooklyn  Elevated  R.  R.  Co.,12  St.  Rep.  1065,  11  Supp.  161. 
And  may  institute  proceedings  to  condemn  land  after  the  road 
has  been  constructed.  Matter  of  Metropolitan  R.  R.  Co.,  12 
Supp.  502. 

By  chap.  252,  Laws  1884,  the  same  power  was  conferred  upon 
street  railroads  as  upon  general  railroad  corporations  to  take  pri- 
vate property  by  condemnation.  Matter  of  Rochester  Electric  R.  R. 
Co.,  57  Hun,  56,  32  St.  Rep.  i,  10  Supp.  379.  An  elevated  rail- 
way company  may  maintain  proceedings  to  condemn  an  easement 
in  property  of  an  abutting  owner,  notwithstanding  the  road  has 
been  constructed,  and  that  the  past  use  of  easements,  without 
compensation,  may  be  deemed  a  continuing  trespass.  Matter  of 
Metropolitan  Elevated  R.  R.  Co.  v.  Dominick,  55  Hun,  198,  27  St. 
Rep.  57d,  8  Supp.  151.  The  legislature  has  no  power  by  special 
act  to  authorize  the  sale  of  the  property  of  parties,  for  other  than 
public  purposes,  without  their  consent,  and  the  facts  which  would 
create  a  necessity  for  the  exercise  of  such  power  will  not  be  pre- 
sumed when  neither  shown  by  proof,  nor  recited  in  the  act. 
Powers  V.  Bergen,  6  N.  Y.  358. 

The  taking  of  private  property  for  private  purposes  cannot  be 
authorized  even  by  a  legislative  act,  and  the  fact  that  the  structure 
intended  to  be  built  thereon  intends  incidentally  to  benefit  the 
public  by  conferring  additional  accommodations  for  business,  is  not 
sufficient,  if  the  structures  are  to  remain  under  private  ownership 
and  control,  and  no  use  to  their  right  or  their  management  is  con- 
ferred upon  the  public.  Matter  of  Eureka  Ware  House  Co.,  96 
N.  Y.  42.  The  mere  fact  that  the  land  proposed  to  be  taken  for 
a  public  use  is  not  needed  for  immediate  purposes  is  not  neces- 
sarily a  defence  to  proceedings  to  condemn.  Matter  of  Staten 
Island  Rapid  Transit  Co.,  103  N.  Y.  251. 

It  is  competent  for  the  legislature  to  authorize  municipal  cor- 
porations to  take  private  property  for  public  use    without   first 
making  payment,  provided  adequate  provision  is  made  by  which  j 
the  owner   can  coerce    compensation  without  reasonable  delay.  I 
65 
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Kcllcy  V.  Mayor,  89  Hun,  246,  affirming  6  Misc.  516,  56  St.  Rep. 
835,  27  Supp.  164.  After  the  legislature  has  authorized  the  taking 
of  property  for  public  use  upon  certain  conditions,  it  cannot 
abolish  such  conditions  and  act  as  if  none  had  been  attached. 
Matter  of  Southern  Boulevard R.  R.  Co.,  58  Hun,  497,  35  St.  Rep. 
550,  12  Supp.  466.  The  owner's  title  is  not  divested  until  the 
proceedings  are  completed,  nor  is  title  acquired  until  confirmation 
of  the  report  of  the  commissioners  to  assess  damages.  Ryder  v. 
Stryker,  6T)  N.  Y.  136,  afifirming  2  Hun,  115,4  Supr.  Ct.  399; 
Matter  of  North  Thirteenth  Street,  5  Hun,  175  ;  Ballou,  v.  BaUou, 
78  N.  Y.  325. 

Where  lands  are  taken  for  public  use  under  the  power  of 
eminent  domain,  upon  payment  of  their  value  to  the  owner  of 
the  fee,  the  public  acquires  absolute  title  divested  of  the  wife's 
inchoate  ri"-ht  of  dower.  Moore  v.  Nezv  York,  8  N.  Y.  iio;  Rex- 
ford  V.  Knight,  1 5  Barb.  627.  Where  private  property  is  taken 
for  public  purposes  on  payment  of  a  just  compensation,  there  is 
no  reversionary  estate  in  the  representatives  of  the  original  owner, 
and  the  property  so  acquired  may  be  converted  to  other  purposes. 
Heyzvardv.  N.  K,  7  N.  Y.  314;  Rex  ford  v.  Knight,  ii  N.  Y.  308. 
When  the  State  or  a  municipal  corporation  has  acquired  the  ab- 
solute title  to  land  for  public  use,  which  use  has  been  discon- 
tinued, the  title  does  not  revert,  but  may  be  granted  to  individuals 
for  private  purposes.  Birdsallv.  Carey,  66  How.  358.  Although 
an  appropriation  for  conveyance  of  land  be  for  public  use,  and  it 
be  so  expressed  in  the  law  authorizing  the  appropriation,  or  in 
the  deed,  this  does  not  prevent  the  passage  of  the  absolute  title, 
so  as  to  cut  off  all  right  of  reversion  to  the  former  owner  or  the 
grantor.  Tifft  v.  City  of  Buffalo,  82  N.  Y.  204.  If  the  legisla- 
ture requires  resort  to  the  agency  of  a  court  of  record  to  deter- 
mine the  compensation  to  be  made  for  the  taking  of  lands,  it 
must  designate  a  court,  which,  with  respect  to  the  subject-matters 
and  persons,  is  competent  as  possessing  local  jurisdiction  over 
them.  Matter  of  City  of  Buffalo,  139  N.  Y.  422,  54  St.  Rep.. 
692,  affirming  46  St.  Rep.  81,18  Supp.  771. 

The  legislature  has  power  to  authorize  a  foreign  railroad  cor- 
poration, lawfully  operating  its  road  within  this  State,  to  acquire 
by  condemnation  additional  lands  required  for  railroad  purposes. 
Such  a  corporation  is,  in  the  contemplation  of  the  statutes  of  the 
State,  and  to  the  extent  of  its  existence  here,  for  those  purposes, 
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a  State  corporation.  The  term  "  every  railroad  corporation,"  in 
the  General  Railroad  Law,  includes  foreign  railroad  corporations, 
which,  under  authority  of  law,  have  extended  and  are  operating 
their  roads  in  this  State,  and  under  the  former  act,  such  a  corpora- 
tion had  authority  to  acquire  by  condemnation,  additional  real 
estate,  when  needed  for  the  proper  operation  of  its  road,  and  to 
meet  the  public  demands  of  travel  and  traffic.  N.  Y.,  N.  H.  & 
Hartford  Railroad  \.  Welsh,  143  N.  Y.  411,  62  St.  Rep.  429. 

Sub.    2.  Constitutional  and    Statutory    Provisions    Regulating    the 

Right. 

§  J,  Art.  /.,  Constitution. — "  When  private  property  shall  be  taken 
for  any  public  use,  the  compensation  to  be  made  therefor,  when  such 
compensation  is  not  made  by  the  State,  shall  be  ascertained  by  a 
jury,  or  by  not  less  than  three  commissioners  appointed  by  a  court 
of  record,  as  shall  be  prescribed  by  law.  Private  roads  may  be 
opened  in  the  manner  to  be  prescribed  by  law,  but  in  every  case 
the  necessity  of  the  road  and  the  amount  of  all  damage  to  be  sus- 
tained by  the  opening  thereof  shall  be  first  determined  by  a  jury 
of  freeholders,  and  such  amount,  together  with  the  expenses  of 
the  proceedings,  shall  be  paid  by  the  person  to  be  benefited. 
General  laws  may  be  passed  permitting  the  owners  or  occupants 
of  agricultural  lands  to  construct  and  maintain  for  the  drainage 
thereof,  necessary  drains,  ditches,  and  dykes  upon  the  lands  of 
others,  under  proper  restrictions  and  with  just  compensation,  but 
no  special  laws  shall  be  enacted  for  such  purposes." 

See,  also.  Fifth  Amendment  Constitution  United  States. 

Numerous  statutory  provisions  have  been  enacted  for  the  pur- 
pose of  providing  for  compensation  when  private  property  is  taken 
for  public  use,  among  them  the  following  which  relate  to  those 
matters  in  which  condemnation  proceedings  are  usually  taken. 
General  Municipal  Law,  constituting  ch.  17  of  the  General  Laws 
(ch.  685  of  the  Laws  of  1892),  contains  the  following  provisions  : 

Section  22.  A  municipal  corporation  authorized  by  law  to  take 
and  hold  real  property  for  the  uses  and  purposes  of  the  corpora- 
tion may,  if  it  is  unable  to  agree  with  the  owners  for  the  purchase 
thereof,  acquire  title  to  such  property  by  condemnation.  Drain- 
age Law,  as  amended  Laws  1869,  ch.  888,  §  9,  authorizes  drainage 
commissioners  under  certain  circumstances  to  procure  title  to 
easements   by  condemnation    proceedings.      Historical   societies 
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under  Laws  1896,  ch.  681,  may  acquire  lands  for  the  purpose  for 
which  they  are  organized  by  Hke  proceedings.  Under  §  33  of  the 
Insanity  Law,  ch.  28  of  the  General  Laws,  lands  necessary  for  the 
use  of  State  hospitals  may  be  acquired  by  condemnation. 

Under  §  20a  of  the  Highway  Law,  assessors  may  acquire  by 
condemnation  the  right  to  take  and  use  certain  gravel  for  highway 
purposes.  Membership  Corporations  Law,  ch.  43  of  the  General 
Laws  (§45  as  amended  Laws  of  1896,  ch.  325),  provides  that  certain 
corporations  organized  for  cemetery  purposes  may  acquire  lands 
exclusively  for  the  purposes  of  the  cemetery,  no  more  than  200 
acres  in  the  aggregate,  by  condemnation  proceedings.  The  Mili- 
tary Law,  ch.  16  of  the  General  Laws,  provides  for  the  acquiring 
of  sites  for  armories  by  exercise  of  the  right  of  eminent  domain. 
Sections  174  and  175,  and  §  335a,  Laws  1896,  ch.  444,  gives  like 
authority  to  procure  lands  for  the  purposes  of  military  roads,  or 
other  military  purposes.  Public  Health  Law,  ch.  25  of  the  General 
Laws,  by  §§  21,  72,  confers  the  right  of  eminent  domain  for  the 
purpose  of  carrying  out  the    intention  of  the  chapter. 

State  Law,  §  37b.,  authorizes  the  Federal  government  to  acquire 
any  tract  of  land  within  the  boundaries  of  this  State  for  certain 
purposes  stated  in  the  preceding  section,  by,  or  on  application 
to  the  Supreme  Court,  and  for  all  lands  condemned  for  the  use 
and  benefit  of  the  United  States,  under  the  provisions  of  the 
statute,  applying  to  condemnation  of  lands  The  Transportation 
Corporation  Law  contains  numerous  provisions  of  like  character. 
Article  IV.  gives  such  power  to  tramway  corporations,  Article  V. 
to  pipe-line  corporations.  Article  VI.  to  electric  light  corporations. 
Article  VII.  to  waterworks  corporations.  Article  VHI.  to  telegraph 
and  telephone  companies.  Article  IX.  to  turnpike,  plank  road,  and 
bridge  corporations. 

The  Village  Law,  chapter  21  of  General  Laws,  chapter  414  of 
Laws  of  1897,  §§  222-223,  provides  for  the  exercise  of  the  power 
of  eminent  domain  by  villages  in  order  to  acquire  an  existing 
system  of  water  works  where  an  agreement  cannot  be  made  with 
the  owners  of  the  system  for  its  purchase,  and  for  the  acquiring 
of  lands,  streams,  water,  or  water  rights  necessary  for  the  establish- 
ment of  the  system  of  water  works. 

The  Railroad  Law,  chapter  39  of  the  General  Laws,  contains 
numerous  provisions  for  the  exercise  of  the  power  of  eminent 
domain  by  railroad  corporations.    Section  7  provides  that  all  the 
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real  property  required  by  any  railroad  company  or  corporation 
for  the  purpose  of  its  incorporation  shall  be  deemed  to  be  required 
for  public  use,  and  provides  for  the  acquiring  of  title  by  condem- 
nation proceedings  in  cases  specified.  Section  8  authorizes  the 
acquiring  of  title  by  condemnation  of  lands  belonging  to  the 
State.  Section  11.  authorizes  the  acquiring  of  the  right  to  cross 
or  occupy  highways  by  condemnation.  Under  Article  IV.  of  the 
Railroad  Law,  street  surface  railroads  are  authorized  to  institute 
condemnation  proceedings  under  certain  circumstances  therein 
provided. 

Numerous  statutes  exist  authorizing  foreign  bodies  and  corpora- 
tions to  acquire  property  for  different  public  uses,  under  the  stat- 
ute allowing  the  condemnation  of  real  property.  The  principal 
cases  in  which  the  statutes  authorize  condemnation  of  property 
for  public  purposes  are  as  follows  :  Telegraph  and  telephone  cor- 
porations, under  §  102  of  Transportation  Corporation  Law,  are 
authorized  to  take  proceedings  under  the  Condemnation  Law  as 
follows  : 

Construction  of  Lines. — Such  corporation  may  erect,  construct, 
and  maintain  the  necessary  fixtures  for  its  lines  upon,  over,  or 
under  any  of  the  public  roads,  streets,  and  highways,  and  through, 
across,  or  under  any  of  the  waters  within  the  limits  of  this  State, 
and  upon,  through,  or  over  any  other  land,  subject  to  the  right  of 
the  owners  thereof  to  full  compensation  for  the  same.  If  any  such 
corporation  cannot  agree  with  such  owner  or  owners  upon  the 
compensation  to  be  paid  therefor,  such  compensation  shall  be 
ascertained  in  the  manner  provided  in  the  Condemnation  Laws, 
§  102,  p.  3276,  of  Birdseye,  R.  S. 

Similar  powers  are  conferred  on  turnpike,  plank  road,  and  bridge 
corporations  under  §  125  of  the  same  statute  which  follows  : 

Possession  of  and  Title  to  Real  Estate.— 1:\\&  route  so  laid 
out  and  surveyed  by  the  commissioners  shall  be  the  route 
of  the  road,  and  the  corporation  may  enter  upon,  take,  and 
hold  for  the  purposes  of  its  incorporation  the  lands  described 
in  such  survey  as  necessary  for  the  construction  of  its  road 
and  requisite  buildings  and  gates.  If  for  any  cause  the  owner 
of  any  of  such  lands  shall  be  incapable  of  selling  the  same, 
or  his  name  or  residence  cannot,  with  reasonable  diligence,  be 
ascertained,  or  the  corporation  is  unable  to  agree  with  the  owner 
for  the  purchase  thereof,  it  may  acquire  title  thereto  by  condem- 


1 030   PROCEEDINGS   FOR   CONDEMNATION   OF   REAL   PROPERTY. 

Art.   I.     Eminent  Domain  and  How  Exercised. 

nation.  Sec.  125,  Transportation  Cor.  Law,  Birds.  R.  S.  p. 
3280.  Same  article,  by  i^  42,  authorizes  pipe-line  corporations  to 
acquire  title  by  condemnation. 

CoiidcDDiation  of  Real  Property. —  In  case  such  corporation  is 
vmable  to  agree  for  the  purchase  of  any  real  estate  required  for 
the  purposes  of  its  incorporation,  and  its  line  of  pipe  in  the  county 
in  which  such  real  estate  is  situated  has  been  finally  located,  it 
shall  have  the  right  to  acquire  title  thereto  by  condemnation,  but 
such  corporation  shall  not  locate  or  construct  any  line  of  pipe 
through  or  under  any  building,  dooryard,  lawn,  garden,  or  orchard, 
except  by  the  consent  of  the  owner  thereof,  in  writing,  duly 
acknowledged,  nor  through  any  cemetery  or  burial  ground,  nor 
within  one  hundred  feet  of  any  building,  except  w'here  such 
line  is  authorized  by  public  officers  to  be  laid  across  or  upon 
any  public  highway,  or  where  the  same  is  laid  across  or  upon 
any  turnpike  or  plank  road.  No  pipes  shall  be  laid  for  the  pur- 
pose of  carrying  petroleum,  gas,  or  other  products  or  property 
through  or  under  any  of  the  streets  in  the  cities  of  this  State 
unless  such  corporation  shall  first  obtain  the  consent  of  a  majority 
of  the  property  owners  on  the  streets  which  may  be  selected  for 
the  laying  of  pipes,  and  such  pipe-line  shall  be  located  with  all  rea- 
sonable care  and  prudence,  so  as  to  avoid  danger  from  the  bursting 
of  the  pipes.     Sec.  42,  Trans.  Cor.  Law,  p.  3263  of  Birds.  R.  S. 

Tramway  corporations  are  given  like  powers  under  §  32  of 
the  Trans,  Cor.  Law,  as  follows  : 

May  Acquire  Land  by  CoJidevuiation. — In  case  any  such  corpora- 
tion is  unable  to  agree  for  the  purchase,  use,  or  lease  of  any  real 
property  required  for  the  purpose  of  its  incorporation,  it  shall 
have  the  right  to  acquire  title  to  the  same  by  condemnation. 
Sec.  32,  Trans.  Cor.  Law,  p.  3261,  ]5irds.  R.  S. 

Under  Article  VII.  of  Trans.  Cor.  Law,  ^^vj  80-85,  authority 
is  given  for  the  incorporation  of  water  works  corporations, 
and  provisions  made  for  their  supplying  municipalities,  is  as 
follows  : 

Condemnation  of  Real  Property. — Any  corporation  organized 
under  this  article  shall  have  the  right  to  acquire  real  estate, 
or  any  interest  therein  necessary  for  the  purposes  of  its  incor- 
poration, and  the  right  to  lay,  relay,  repair,  and  maintain  con- 
duits and  water  pipes,  with  connections  and  fixtures,  in,  through, 
or  over  the  lands  of  others;  the    right  to    intercept  and    divert 
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the  flow  of  waters  from  the  land.s  of  riparian  owners,  and  from 
persons  owning  or  interested  in  any  waters,  and  the  right  to 
prevent  the  flow  of  drainage  of  noxious  or  impure  matters  from 
the  lands  of  others  into  its  reservoirs  or  sources  of  supply.  If 
any  such  corporation  which  has  made  a  contract  with  any  city, 
town,  or  village,  or  with  any  of  the  inhabitants  thereof,  for  the 
supply  of  pure  and  wholesome  water,  as  authorized  by  §  81  of 
this  article,  shall  be  unable  to  agree  upon  the  terms  of  pur- 
chase of  any  such  property  or  rights,  it  may  acquire  the  same  by 
condemnation.  But  no  such  corporation  shall  have  power  to 
take  or  use  water  from  any  of  the  canals  of  this  State,  or  any 
canal  reservoirs,  as  feeders,  or  any  streams  which  have  been  taken 
by  the  State  for  the  purpose  of  supplying  the  canals  with  water. 
Sec.  84,  Trans.  Cor.  Law,  p.  3275,  Birds.  R.  S. 

Under  the  Military  Act,  real  property  may  be  condemned  for 
troops  or  camping-grounds,  etc. 

Certain  corporations  formed  for  that  purpose  are  authorized  to 
condemn  lands  which  they  are  desirous  to  use  for  the  purpose  of 
working  mines : 

Entry  by  Corporation  to  Work  Mines. — Corporations  formed 
for  the  purpose  of  working,  and  having  lawful  authority  to 
work  mines  found  within  this  State,  may  acquire  the  right  and 
easement  to  enter  upon  and  break  up  lands  necessary  for  the 
operation  of  such  mines,  and  if  the  written  consent  of  the 
person  in  or  upon  whose  lands  such  mine  or  mines  are  found 
shall  be  refused,  or  cannot  be  obtained  by  agreement,  or  by 
reason  of  the  infancy  or  absence  of  such  person  from  the  State, 
or  other  legal  disability  of  the  owners  of  such  lands,  every  such 
corporation  may  acquire  such  right  and  easement  by  condemna- 
tion, which  right  and  easement  when  so  acquired  shall  be  deemed 
to  have  been  so  granted  for  a  public  use  and  for  the  public  pur- 
pose of  obtaining  minerals  reserved  to  the  State.  Before  institut- 
ing any  proceeding  for  such  condemnation,  the  corporation  shall 
file  with  the  commissioners  of  the  land  office  a  full  description  of 
the  location  of  such  lands  and  obtain  a  grant  of  the  right  to  acquire 
such  right  and  easement  from  such  commissioners,  who  are 
authorized  to  make  the  same  and  fix  the  terms  thereof.  Sec.  85, 
Public  Lands  Law,  p.  2493,  Birds.  R.  S. 

Like  provision  is  made  for  the  acquisition  of  school-house  sites, 
under  §  219  of  the  Consolidated  School  Law: 
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Section  219.  Acquisition  of  Lands  for  Sites.  Procedure. — Land 
for  the  site  of  a  school-house  in  any  school  district,  or  additional 
land  adjoining  to  and  for  the  enlargement  of  an  establislied  site 
in  any  school  district,  not  exceeding  one  acre,  may  be  acquired 
in  cases  where  the  owner  or  owners  thereof,  or  some  of  them, 
shall  not  consent  to  sell  the  same  for  such  purpose,  or  the 
trustee,  trustees,  or  board  of  education  of  the  district  cannot  agree 
with  such  owner,  or  owners,  or  some  of  them,  upon  the  price  or 
value  thereof,  as  real  property  for  public  use  is  taken  under  and 
pursuant  to  the  laws  of  the  State.  The  trustee,  or  trustees,  or 
board  of  education  of  any  such  school  district  is,  or  are  hereby 
authorized  and  empowered  to  institute,  carry  on,  and  complete 
the  proceedings  necessary  for  acquiring  said  land,  and  the  title 
thereto,  for  and  on  behalf  of  said  district.  The  method  of  pro- 
cedure to  acquire  such  land  shall  be  that  prescribed  for  the  con- 
demnation of  real  property  for  public  use  in  title  one  of  chapter 
twenty-three  of  the  Code  of  Civil  Procedure,  and  any  amend- 
ments thereof,  entitled  "  Proceedings  for  the  Condemnation  of 
Real  Property,"  and  known  as  the  "  Condemnation  Law."  §  219 
of  the  Consolidated  School  Law,  Birds.  R.  S.  p.  555. 

Lands  may  also  be  acquired  for  cemetery  purposes  under  certain 
circumstances  under  the  Condemnation  Law  under  the  provisions 
of  the  act  relative  to  cemetery  and  cemetery  associations.  Laws 
1870,  ch.  760,  §  I,  as  amended  Laws  1873,  ch.  452;  Laws  1875, 
ch.  206;  Laws  1892,  ch.  518. 

The  General  Municipal  Law  makes  provision  for  condemnation 
of  real  property  as  follows  : 

Section  22.  Condonnation  of  Real  Property. — A  municipal  cor- 
poration authorized  by  law  to  take  and  hold  real  property  for  the 
uses  and  purposes  of  the  corporation,  may,  if  it  is  unable  to  agree 
with  the  owners  for  the  purchase  thereof,  acquire  title  to  such 
property  by  condemnation. 

Section  22  of  the  General  Municipal  Laius,  p.  244  of  the  Vil- 
lage Laws  of  N.  V. — The  Village  Law  provides  not  only  for 
contracts  for  water  supply  and  acquisition  for  existing  systems, 
but  for  the  establishment  of  water  works,  and  proceedings  to 
obtain  property  by  condemnation. 

Section  223.  Establishment  of  Water  Works. — If  a  proposition 
to  establish  a  system  of  water  works  be  adopted,  the  board  of  water 
commissioners  shall  proceed  to  construct  such  system  accordingly. 
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It  shall  prepare  a  map  and  plans  showing  the  sources  of  water 
supply  and  a  description  of  the  lands,  streams,  water,  or  water 
rights  to  be  acquired  therefor,  and  the  mode  of  constructing  the 
proposed  water  works  and  the  location  thereof,  including  res- 
ervoirs, mains,  distributing  pipes,  and  hydrants.  The  water 
commissioners,  their  agents,  servants,  and  employes,  may  enter 
upon  any  lands  for  the  purpose  of  preparing  such  map  and  plans. 
The  map  and  plans  shall  be  filed  with  the  village  clerk,  and  a 
certified  copy  of  such  map  shall  also  be  filed  in  the  county  clerk's 
office  of  each  county  in  which  any  of  the  lands  are  situated.  The 
board  of  water  commissioners  may  acquire  in  the  name  of  the 
village,  by  purchase,  if  it  can  agree  with  the  owners,  or  other- 
wise by  condemnation,  any  land,  streams,  water,  or  water  rights 
necessary  for  such  system.  The  board  may  amend  the  map  and 
plans  at  any  time,  and  such  amended  map  shall  be  filed  in  the 
office  of  the  village  clerk,  and  of  the  county  clerk,  in  like  manner 
as  the  original.  The  board  may  construct  such  w^ater  system  by 
contract  or  otherwise,  and  may  appoint  and  at  pleasure  remove  a 
superintendent  to  take  charge  of  the  system,  and  fix  his  compen- 
sation. 

Special  and  specific  provisions  are  made  by  the  Laws  of  1889, 
ch.  422,  for  the  acquiring  of  the  right  by  corporations  to  lay  pipe- 
lines for  natural  gas. 

ARTICLE  II. 

Title,  Definitions,  and  Scope  of  Act.    §§  3357,  3358,  3359. 

§  3357.  Title. 

This  title  shall  be  known  as  the  Condemnation  Law. 

§  3358.    [Am'd,  1896.]    Definitions. 

The  term  "  person,"  when  used  herein,  includes  a  natural  person  and  also  a  corpora- 
tion, joint-stock  association,  the  State  and  a  political  division  thereof,  and  any  com- 
mission, board,  board  of  managers,  or  trustees  in  charge  or  having  control  of  any  of 
the  charitable  or  other  institutions  of  the  State ;  the  term  "  real  property,"  any  right, 
interest,  or  easement  therein  or  appurtenances  thereto ;  and  the  term  "owner,"  all 
persons  having  any  estate,  interest,  or  easement  in  the  property  to  be  taken,  or  any 
lien,  charge,  or  incumbrance  thereon.  The  person  instituting  the  proceedings  shall 
be  termed  the  plaintiff  ;  and  the  person  against  whom  the  proceeding  is  brought  the 
defendant. 

L.  1896,  ch.  589. 

§  3359.  Proceedings  to  be  taken  as  prescribed  in  this  title. 

Whenever  any  person  is  authorized  to  acquire  title  to  real  property,  for  a  public  use 
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by  condemnation,  the  proceeding  for  that  purpose  shall  be  taken  in  the  manner  pre- 
scribed in  this  title. 

A  complete  system  of  practice  in  condemnation  proceedings  is 
provided  by  chap.  23  of  the  Code,  which  is  a  revision  of  the  Con- 
demnation Law,  and  an  order  dismissing  the  proceedings  is  treated 
as  a  final  judgment  dismissing  the  complaint.  Village  of  Canan- 
daigua  V.Benedict,  13  App.  Div.  600,  citing  Dansville  Rd.  Co.  v. 
Hammond,  77  Hun,  41  ;  Matter  of  Trustees,  137  N.  Y.  97.  But 
the  clear  intention  of  the  Condemnation  Law,  chap.  23  of  the 
Code,  is  to  adopt  the  procedure  under  that  law  as  far  as  practi- 
cable to  the  ordinary  procedure  in  actions  and  proceedings.  The 
only  material  change  is  that  the  appellant  must  now  go  in  the 
first  instance  to  the  Special  Term,  and  no  longer  has  an  option 
to  proceed  either  at  the  Special  Term  or  at  the  General  Term. 
Matter  of  Manhattan  Railway  Co.  V.  O' Sullivan,  6  A^^p.  Div.  571, 
affirmed,  150  N.  Y.  569. 

A  railroad  may  acquire  land  outside  of  its  proper  route  for  the 
purpose  of  making  connections  with  an  intersecting  road.    Matter 
of  Brooklyn  Elevated  Rd.    Co.,  ^^  St.    Rep.    1065,    11    Supp.   161. 
So,  also,  a  railroad  company  may  institute   proceedings  to   con- 
demn land  after  a  road  has  been  constructed.     Matter  of  Metro- 
politan Rd.    Co.,  12  Supp.  502.      A   foreign   railroad  corporation 
may    acquire    lands    by  the   exercise   of    the  power  of  eminent 
domain.     Matter  of  Appraisal  of  Lands   of  Marks,  2^   St.  Rep. 
502.  6  Supp.  105  ;  A^.   v.,  iV.  //.  &  Hartford  Rd.  Co.  v.  Welsh,  52 
St.  Rep.   532,    23   Supp.    195.     Proof  that  additional   tracks  are 
needed  to  enable  a  company  to  unload  passengers  so  as  to  avoid 
delay,  is  sufficient  to  show  necessity  for  lands  sought  to  be  con- 
demned.     N.  Y.,  N.  H.  &  Hartford  Rd.  Co.w.  Welsh,  52  St.  Rep. 
532,   23    Supp.    195.     Street   railroad  companies  have  power  to 
acquire  property   belonging   to   private  individuals  by  condem- 
nation.    Matter  of  Application  of  Roch.  Elec.  Ry.  Co.,  57  Hun, 
56,  affirmed,  123   N.  Y.  351.     An  electric  railway  company  may 
maintain  such  proceedings  to  condemn  an  easement,  although 
the    road    has    been     constructed.      Matter    of    Met.    Elevated 
Ry.    Co.  V.  Dominick,    55    Hun,    198,   27  St.   Rep.   576,   8  Supp. 
15.     But  a  private  corporation  not  organized,  carrying  on  a  rail- 
road for  the  public  use,  cannot  maintain  condemnation  proceed- 
ings.    Matter  of  Split  Rock   Cable  Rd.  Co.,  128  N.  Y.  408,  28  N. 
E.  Rep.  506,  40  St.  Rep.  335,  affirming  58  Hun,  351,  53  St.  Rep. 
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169,  12  Supp.  116.  A  foreign  railroad  corporation  may  be 
authorized  to  acquire  additional  land  for  its  purposes  by  con- 
demnation, and  such  authority  was  conferred  by  the  General 
Railroad  Act  of  1892.  N.  Y.,N.  H.  &- Hart.  v.  Walsh,  143  N.  Y. 
411,  62  St.  Rep.  429. 

A  rural  cemetery  association  in  which  any  person  may  purchase 
a  lot  on  equal  terms  with  others,  may  condemn  lands  for  its  use, 
but  the  petition  must  state  the  facts  that  no  persons  are  thus 
excluded.  Stannard  Corners  Rural  Cemetery  Ass.  v.  Br  amies, 
14  Misc.  270,  35  Supp.  1015,  70  St.  Rep.  674.  But  proceedings 
for  condemnation  cannot  be  maintained  unless  the  person  insti- 
tuting it  has  authority  under  some  statute  to  acquire  title  to  land 
for  public  use.  Matter  of  Tliouipson,  86  Hun,  405,  33  Supp.  467, 
^J  St.  Rep.  193.  Lands  which  have  been  once  taken  for  and 
devoted  to  the  public  use,  pursuant  to  law,  cannot  be  again  taken 
under  the  right  of  eminent  domain  and  devoted  to  another  public 
use  without  special  authority  of  the  legislature.  Matter  of  the 
City  of  Buffalo,  72  Hun,  422. 

This  rule  only  applies  where  it  is  sought  to  deprive  the  person  or 
corporation  to  which  the  first  public  use  is  granted  of  a  substan- 
tial use  of  the  property.  An  easement  may  be  acquired  by  con- 
demnation in  such  property,  when  it  may  be  enjoyed  without  det- 
riment to  the  public  and  without  interfering  with  the  use  to 
which  the  lands  are  devoted.  Matter  of  Foltz  St.,  18  App.  568, 
ching  Matter  of  Roehester  Water  Co.,  66  N.  Y.  413;  see  Peo.  ex 
rel.  Yonkers  v.  N.  V.  C.  &  H.  R.  R.  Co.,  69  Hun,  166. 

It  seems  that  city  streets  may  be  used  for  any  public  use  consist- 
ent with  their  preservation  as  such,  although  the  use  may  be  new 
and  impose  an  additional  burden,  and  subject  lot-owners  to  injury, 
and  that  the  use  of  the  said  streets  for  the  ordinary  horse  or  steam 
railroad,  unless  it  practically  closes  the  street,  is  lawful,  and  abut- 
ting owners  whose  lots  are  bounded  by  the  sides  of  the  street  have 
no  legal  redress  in  the  absence  of  negligence  in  the  construction  and 
operation  of  the  railroad,  although  it  may  seriously  interfere  with 
the  value  of  their  property.  Kane  v.  N'.  Y.  Elev.  R.  R.  Co.,  125  N.  Y. 
164.  Land  acquired  by  a  railroad  by  purchase  and  used  for  ter- 
minal facilities  may  be  taken  by  the  State  for  a  street  without  special 
legislation.  Matter  of  Alexander  Av.,  44  St.  Rep.  546,  17  Supp. 
933.  But  where  the  legislature  has  conferred  upon  a  corporation 
or  municipality  the  general  power  to  acquire  lands  by  the  right  of 
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eminent  domain,  such  power  does  not  apply  to  lands  already  ded- 
icated by  authority  of  law  to  the  public  use,  unless  such  right  is 
expressly  conferred  by  the  statute  in  direct  terms  or  by  necessary 
implication.  Matter  of  the  City  of  Utica,  73  Hun,  256,  58  St.  Rep. 
80,  26  Supp.  564. 

The  condemnation  of  lands  along  the  river  front  of  New  York 
City  for  use  of  piers,  wharves,  etc.,  is  not  unlawful  as  being  for  a  pri- 
vate use,  and  the  fact  that  the  property  to  be  taken  is  already  in  use 
by  a  railroad  company  does  not  prevent  condemnation  proceed- 
ings. Matter  of  Mayor,  135  N.  Y.  253,  47  St.  Rep.  816,  afifirm- 
ing  18  Supp.  536,  45  St.  Rep.  937. 

A  railroad  company  cannot  condemn  lands  to  open  a  highway  to 
a  hotel  a  third  of  a  mile  distant  for  entertaining  its  patrons ;  and 
the  construction  of  a  place  for  the  storage  of  boats  of  passengers 
visiting  a  watering  place  on  the  line  of  petitioner's  railroad  is  not 
for  railroad  purposes,  and  the  land  therefore  is  not  subject  to  con- 
demnation. Matter  of  Rochester  and  Glen  Haven  Rd.  Co.,  12 
Supp.  566.  Nor  can  land  be  taken  for  station  purposes  by  a  rail- 
road company  where  no  necessity  therefor  appears  by  the  peti- 
tion. Matter  of  Union  Elev.  Rd.  Co.  v.Jezuett,  30  St.  Rep.  162,  8 
Supp.  813. 

Although  it  was  held  that  the  fact  that  a  railroad  company 
owned  property  at  a  station  which  it  had  leased  to  a  company  for 
purposes  which  largely  increased  railroad  travel,  is  no  objection  to 
an  application  to  condemn  other  lands  for  that  purpose.  I)i  re  N. 
Y.  C.  &  H.  R.  R.  R.  Co.,  28  St.  Rep.  64,  8  Supp.  290,  5  Silv.  353. 

The  proceedings  to  acquire  title  to  lands  for  railroad  purposes 
were  held  to  be  special  proceedings.  New  York  Central  R.  R. 
Co.  V.  Marvin,  11  N.  Y.  276;  Matter  of  Lackawanna,  etc.,  R.  R. 
Co.,  26  Hun,  592;  Matter  of  N.  Y,  W.  S.  &  B.  R.  R.  Co.,  33  id. 
231  ;  Rensselaer  &  Saratoga  R.  R.  Co.  v.  Davis,  55  N.  Y.  145  ;  A. 
&  S.  R.  R.  Co.  V.  Dayton,  10  Abb.  (N.  S.)  182  ;  Matter  of  Cort- 
land, etc..  Horse  R.  R.  Co.,  98  N.  Y.  336 ;  Matter  New  York  & 
Harlem  R.  R.  Co.,  id.  12,  and  were  regulated  by  the  provisions  of 
chapter  140,  Laws  of  1850,  known  as  the  General  Railroad  Act, 
and  the  amendments  thereto,  previous  to  the  enactment  of  the 
Condemnation  Law.  The  basis  of  the  proceedings  is  the  right  of 
eminent  domain,  which  existed  prior  to  the  contitution  {Heyzvard 
V.  Mayor  of  New  York,  7  N.  Y.  314),  but  which  is  recognized  by 
it.      Wallace   v.    Karlenowefski,   19    Barb.   118.      The  limitations 
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upon  the  right  of  eminent  domain  are  that  the  use  must  be  a 
pubHc  one,  and  that  compensation  must  be  made  to  the  owner. 
Beekman  v.  S.  &  S.  R.  R.  Co.,  3  Paige,  45  ;  Varick  v.  SinitJi,  5  id. 
137;  Embury  v.  Conner,  3  N.  Y.  5  11  ;  Buffalo  &■  N.  V.  R.  R.  Co. 
V.  Brainard,  9  id.  100  ;  People  v.  Smith,  21  id.  595.  Railroads  are 
regarded  as  a  public  use  of  property,  although  occupied  and  used 
by  private  corporations.  Matter  of  Toivnsend,  39  N.  Y.  171  ;  N. 
V.  &  H.  R.  Co.  V.  Kip,  46  id.  546. 

The  General  Railroad  Act  gave  to  corporations  created  under 
it  authority  to  acquire  lands  by  the  exercise  of  the  right  of  em- 
inent domain,  both  from  individuals  and  from  the  State,  for  its 
prospective  as  well  as  present  uses,  provided  the  necessity  for 
such  use  in  the  immediate  future  is  established  beyond  reasonable 
doubt.  It  seems,  that  as  the  exercise  of  this  power  is  in  deroga- 
tion of  individual  right,  it  should  be  allowed  only  when  the  neces- 
sity clearly  appears  and  the  proposed  use  is  clearly  embraced  with- 
in the  legitimate  objects  of  the  power.  In  re  Staten  Island  Rapid 
Transit  Co.  103  N.  Y.  251.  A  railroad  company,  under  the  power 
delegated  to  it  by  the  General  Railroad  Act  to  acquire  lands  for 
the  purposes  of  its  incorporation,  has,  to  a  large  extent,  the  right 
to  determine  the  measure  of  its  wants,  and  to  fix  upon  the  loca- 
tion of  land  to  be  appropriated  subject  to  the  qualification  that 
the  purposes  for  which  the  land  is  taken  are  strictly  within  its 
charter,  and  the  lands  of  private  corporations  are  subject  to  the 
exercise  of  the  right  of  eminent  domain  the  same  as  individuals. 
Matter  of  Petition  of  N.  V.  C.  &  H.  R.  R.  R.  Co.  v.  T/ie  Metro, 
politan  Gas-Light  Co.,  63  N.  Y.  326. 

The  act  authorizing  the  condemnation  of  private  property  for 
public  purposes  must,  however,  be  clear  and  explicit.  If  there 
are  doubts  as  to  the  extent  of  the  power  after  all  reasonable  in- 
tendments in  its  favor,  the  doubts  should  be  resolved  by  a  decision 
adverse  to  its  exercise.  Neiv  York  R.  R.  Co.  v.  Kip,  46  N.  Y. 
546.  And  before  the  fee  can  be  taken  in  the  exercise  of  power  of 
eminent  domain,  it  must  appear  that  such  was  the  intention  of  the 
legislature,  disclosed  by  the  act.  Washington  Cemetery  v.  Pros- 
pect Park,  68  N.  Y.  591.  Nor,  on  the  other  hand,  can  the  public 
be  compelled  to  take  a  fee  where  an  easement  will  suffice.  Jer- 
ome v.  Ross,  7  Johns.  Ch.  515.  The  general  principle  is  that  all 
property  is  subject  to  the  right  of  eminent  domain,  irrespective  of 
the  use  to  which  it  has  been  already  applied  or  the    different   es- 
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tatcs  or  interests  held  in  it.  Pierce  on  Railroads,  151,  and  cases 
cited.  The  language  of  the  act,  however,  does  not  authorize  a 
railroad  corporation  to  subvert  an  appropriation  of  property  to 
other  public  uses  which  are  inconsistent  with  the  use  thereof  for 
a  railroad.  In  Matter  of  City  of  Buffalo,  68  N.  Y.  171.  It  is 
held  in  Matter  of  Rochester  Water  Commissioners,  66  id.  413, 
that  neither  a  private  nor  municipal  corporation  can,  under  a  gen- 
eral power  to  take  lands  for  a  public  use,  take  from  another  cor- 
poration having  the  like  power,  lands  or  property  held  by  it  for  a 
public  purpose  pursuant  to  its  charter.  The  same  principle  is  as- 
serted in  Matter  of  N.  Y.  &  B.  R.  R.  Co.,  20  Hun,  201  ;  In  re 
Boston  &  Albany  R.  R.  Co.,  53  N.  Y.  574;  Rejisselaer  &  Saratoga 
R.  R.  Co.  V.  Davis,  43  id.  137;  Brooklyn  Park  Commissioners 
v.  Armstrong,  45  id.  234;  N.  V.  City,  etc.,  R.  R.  Co.  v.  Central 
Union  Telegraph  Co.,  21  Hun,  261  ;  Prospect  Park  &  C.  I.  R.  R. 
Co.  V.  Williamson,  91  N.  Y.  552;  see  Mills  on  Eminent  Domain, 
§  45.  The  land,  when  acquired,  may  be  used  for  the  legitimate 
business  of  the  company.  Pierce  on  Railroads,  159,  and  cases 
cited.  In  exercising  the  power  of  eminent  domain  the  statute 
must  be  strictly  followed.  Adams  v.  S.  &  W.  R.  R.  Co.,  10  N.  Y. 
328 ;  In  re  City  of  Buffalo,  68  id.  171.  And  the  title  of  the  com- 
pany vests  only  on  payment  of  the  compensation  awarded.  Clark- 
son  V.  H.  R.  R.  Co.,  12  N.  Y.  304;  Ballon  v.  Ballou,  78  id.  325. 
And  on  complying  with  the  conditions  precedent,  as  provided  by 
the  award,  the  Supreme  Court  has  power  to  put  the  petition  in 
possession  of  the  property  condemned.  Matter  of  Application  of 
H.R.R.  (Tt?.,  60N.  Y.  116. 

Statutes  delegating  the  right  of  eminent  domain  to  railroad  and 
other  corporations  for  public  use,  being  in  derogation  of  common- 
law  rights,  are  not  to  be  extended  by  implication,  and  must  be 
strictly  complied  with.  Yet  they  are  not  to  be  construed  so  liter- 
ally as  to  defeat  the  evident  purposes  of  the  legislature.  The 
powers  granted  will  extend  no  further  than  is  expressly  stated  in 
the  act,  or  than  is  necessary  to  accomplish  its  general  scope  and 
purpose.  If  there  remain  a  doubt  as  to  the  extent  of  the  power, 
after  all  reasonable  intendments  in  its  favor,  the  doubt  will  be 
solved  adversely  to  the  claim  of  power.  Passenger  depots,  con- 
venient and  proper  places  for  the  storing  and  keeping  of  cars  and 
locomotives;  proper,  secure,  and  convenient  places  for  the  receipt 
and  delivery  of  freight,  and   for  the  safe  and   secure   keeping   of 
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property  between  the  time  of  its  receipt  and  despatch,  or  after  its 
arrival  and  discharge,  and  before  delivery,  are  the  acknowledged 
necessities  for  the  running  and   operating  of  a  railroad,  and   the 
right  to  take  lands  for  those  purposes  is  included  in  the  grant  of 
power  given   by  the   General   Railroad    Act,  which  authorizes  a 
railroad  corporation  to  acquire   real  estate  "for  the   purposes  of 
its  incorporation  or  for  the  purpose  of  running  or  operating"    its 
road.     It  is  no  objection  to  proceedings  under  the  act  that   there 
are  other  lands  in  the  same  vicinity  equally  well  adapted  for  the 
purposes  which   possibly  might  be  acquired   by  purchase.     The 
location  of  the  buildings  and  structures  of  the  company  is  within 
the  discretion   of  its  managers,  and  courts  will   not  supervise   it 
ordinarily.     An  usufructuary  right,  either  temporary  as  to  its  con- 
tinuance or  limited  as  to  its  character,  does  not  give  to   the  com- 
pany the  property  which  it  has  a  right  under  the  statute  to  acquire. 
And  whenever  the  proper  running  and  operating  of  its  road  and  the 
interests  of  the  public  require  permanent  structures,  it  is  no   ob- 
jection to  a  proceeding  to  acquire  the  land  in  fee  that   the  com- 
pany is  a  lessee  of  the  premises    for  a  term   of  years.      Matter 
of  the   New    York  &  Harlcvi  R.  R.   Co.  v.  Kip,  46  N.   Y.   546. 
The  only  limit  to  the  power  granted  to  railroad  corporations   to 
take  lands  for  railroad  purposes  is  the  reasonable  necessity  of  the 
corporation  in  the  discharge  of  its  duty  to  the  public.     This  in- 
cludes the  acquisition  of  lands   for  depots  and  buildings  conven- 
ient and  proper  for  the  storage  and  keeping  of  cars  and  locomo- 
tives when  not  in   use,  and   for  the  receipt,  storage,  safekeeping, 
and  delivery  of  freight  and  property,  as  well  as  such  facilities  as 
are  usually  required  in  operating  its  road  and  the  successful  prose- 
cution of  its  business.     When  the  necessity  exists  and  a  reason- 
able  discretion    is   exercised,  the  courts   will   not    interfere.     In 
determining  the  necessity,  the  prospective  needs  of  the  corpora- 
tion within  a  reasonable  time  may  be  taken   into  consideration. 
When  a  case  is  brought  wnthin  the  legitimate  exercise  of  this 
power,  the  consideration  that  such  exercise  will  be  attended  with 
extreme  inconvenience  and  hardship  to  individuals  is  not  entitled 
to  any  weight ;  where  a  clear  right  to  the  exercise  of  the  power 
is  shown,  it  is  the  duty  of  the  courts  to  authorize  it.     The  rule, 
however,  that  corporations  deriving  power  from  the  legislature  to 
take  property  under  the  right  of  eminent  domain  cannot  exercise 
such  power  in   reference  to  property  already  dedicated  to  public 
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use,  does  not  prohibit  the  acquisition  of  a  right  to  use  streets  and 
avenues  and  piers  at  the  end  thereof,  inckided  within  land  sought 
to  be  condemned  for  railroad  purposes.     The  rights  in  the  waters 
of  the  port  of  New  York  reserved  to  the  public   by  the  acts   of 
the  legislature,  granting  lands  under   water  to  the  city  of    New 
York,  are  not  invaded  by  the  appropriation  of  the  land  for  such 
railroad  purposes.     Matter  of  Nciv  York  Central  &  Hudson  River 
R.  R.,  yy  N.  Y.  248.     Railroad  companies  are  not  to  be  allowed  to 
appropriate  lands  under  the  statute  not  wanted  for  present   use, 
but  only  desired  in  view  of  prospective  and  conjectural  increase  in 
business ;  nor  lands  for  building  tenements  for  their  servants,  or 
wharves  unless  they  are  shown  to  be  necessary  for  corporate  pur- 
poses.    Clear  authority  of  law  must  be  shown  for  taking  private 
property.     The  court  is  to  determine  the  necessity  and  extent  of 
appropriation  of  land  by  a  railroad  company  under  the  General 
Railroad  Act.     Rensselaer  &  Saratoga  R.  R.  Co.  v.  Davis,  43  N. 
Y.  137.     Where  the  company  has  immediate  need  of  property  for 
a  passenger  depot,  the  opinion  of  the  officers  as  to  its  size  and 
location  are  entitled  to  great  weight  unless  it  appear  that,  under 
pretence  of  the  necessities  of  the  company,  it  is  seeking  to  injure 
others.     N.  V.,  West  Shore  &  B.  R.  R.  Co.  v.  Tozvnsend,  17  Week. 
Dig.  469.     Where  lands  have  been  lawfully   appropriated   by    a 
railroad  company  for  depot  purposes   under  the  right  of  eminent 
domain,  express  legislation  is   necessary  to  justify  their  appropri- 
ation by  proceedings  in  invitiivi  to  a  different   public   purpose. 
Where   lands  were  condemned   for  depot  purposes,  it  was  held 
that  the  erection  thereon   of  decorations  and    conveniences  for 
passengers,  such  as  restaurants  and  music  stands,  was  not  such  an 
abandonment  of  the  uses  for  which  the  lands  were  acquired  as  to 
produce  a  forfeiture.     Prospeet  Park  &  C.  I.  R.  R.  Co.  v.  William- 
son, 91   N.  Y.  552,  reversing  24  Hun,  216;  Matter  of  Boston   & 
Albany  R.  R.  Co.,  53  N.  Y.  574.     The  title  to   lands  under  w^ater 
may  be  acquired  by  a  railroad  company  without  notice  to   the 
owner  of  the  adjoining  upland.     Matter  of  N.  Y.,    W.  S.  &  B. 
R.  R.  Co.,  29  Hun,  269,  citing  Gonld  v.  H.  R.  R.  R.  Co.,  6  N.  Y. 
522. 

It  is  said  that  a  railroad  corporation  may  acquire  title  to  lands 
under  water  where  parties  having  a  grant  have  failed  to  fulfil  con- 
<litions  imposed.  Matter  of  N.  Y.,  West  Shore  &  Buffalo  R.  R. 
Co.,  27  Hun,  57,  reversed,  89  N.  Y.  453,   on  authority  of  •]^  id. 
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248,  which  is  there  approved.  Where  land  is  required  for  the 
legitimate  purposes  of  a  railroad  in  respect  to  its  public  use,  it  is 
subject  to  condemnation  for  such  purposes  under  the  General  Rail- 
road Act,  although  the  route  of  the  proposed  road  may  not  pass 
directly  over  it.  Ncnv  York,  Lackawanna,  etc.,  R.  R.  Co.  v.  Scheie, 
33  Hun,  148,  affirmed  without  opinion,  98  N.  Y.  664.  But  under 
the  previous  statute  a  company  cannot  acquire  title  to  real  estate 
without  the  owner's  consent,  simply  for  the  purpose  of  removing 
gravel  therefrom,  to  be  used  in  constructing  a  distant  part  of  the 
road.  Matter  of  N.  Y.  &  Canada  R.  R.  Co.  v.  Gunnison,  i  Hun, 
496.  A  railroad  company  is  not  disqualified  to  take  proceed- 
ings to  condemn  land  for  its  benefit  by  the  fact  that  it  has  been 
leased  to  another  company,  nor  is  the  rule  altered  by  the  fact  that 
the  lessee  is  a  foreign  corporation.  N.  Y.,  Lackawanna,  etc.,  R. 
R.  Co.  V.  Union  Steamboat  Co.,  gg  N.  Y.  12,  affirming  35  Hun,  220. 
Before  a  proposed  railroad  can  be  built,  its  builders  must  obtain 
the  right  of  way  ;  they  cannot  take  private  property  for  that  pur- 
pose without  first  making  compensation  therefor ;  and  if  they  do, 
they  become  trespassers.  U/ine  v.  N.  Y.  C.  R.  R.  Co.,  loi  N.  Y. 
98.  The  legal  existence  of  a  corporation  authorized  to  construct 
a  railroad  is  the  foundation  of  the  right  to  take  property  for  its 
use  under  the  right  of  eminent  domain.  Matter  of  Kings  Co. 
Elevated  R.  R.,  i  St.  Rep.  512.  The  provision  of  the  General 
Railroad  Act  to  divest  owners  of  title  to  property  without  their 
consent  must  be  strictly  construed.  Adams  v.  Saratoga  &  Wash- 
ington R.  R.  Co.,  10  N.  Y.  328,  citing  Sharp  v.  Spier,  4  Hill,  76; 
Stryker  v.  Kelly,  2  Denio,  323. 

ARTICLE  HI. 

Petition,    Notice,  and    Service   Thereof.     §§  3360,  3361, 

3362,  3366. 

§  3360.  Petition  ;  what  to  contain. 

The  proceeding  shall  be  instituted  by  the  presentation  of  a  petition  by  the  plaintiff 
to  the  Supreme  Court,  setting  forth  the  following  facts  : 

I.  [Am'd,  1896.]  His  name,  place  of  residence,  and  the  business  in  which 
engaged  ;  if  a  corporation  or  joint-stock  association,  whether  foreign  or  domestic,  its 
principal  place  of  business  within  the  State,  the  names  and  places  of  residence  of  its 
principal  officers,  and  of  its  directors,  trustees,  or  board  of  managers,  as  the  case  may 
be,  and  the  object  or  purpose  of  its  incorporation  or  association  ;  if  apolitical  division 
of  the  State,  the  names  and  places  of  residence  of  its  principal  officers ;  and  if  the  State, 
or  any  commission  or  board  of  managers,  or  trustees  in  charge  or  having  control  of 
66 
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any  of  the  charitable  or  other  institutions  of  the  State,  the  name,  place  of  residence  of 
the  officer  acting  in  its  or  their  behalf  in  the  proceedings. 

2.  A  specific  description  of  the  property  to  be  condemned,  and  its  location,  by  metes 
and  bounds,  with  reasonable  certainty. 

3.  The  public  use  for  which  the  property  is  required  and  a  concise  statement  of  the 
facts  showing  the  necessity  of  its  acquisition  for  such  use. 

4.  The  names  and  places  of  residence  of  the  owners  of  the  property ;  if  an  infant, 
the  name  and  place  of  residence  of  his  general  guardian,  if  he  has  one ;  if  not,  the 
name  and  place  of  residence  of  the  person  with  whom  he  resides ;  if  a  lunatic,  idiot, 
or  habitual  drunkard,  the  name  and  place  of  residence  of  his  committee  or  trustee,  if 
he  has  one  ;  if  not,  the  name  and  place  of  residence  of  the  person  with  whom  he 
resides.  If  a  non-resident,  having  an  agent  or  attorney  residing  in  the  State  authorized 
to  contract  for  the  sale  of  the  property,  the  name  and  place  of  residence  of  such  agent 
or  attorney  ;  if  the  name  or  place  of  residence  of  any  owner  cannot  after  diligent  in- 
quiry be  ascertained,  it  may  be  so  stated,  with  a  specific  statement  of  the  extent  of 
the  inquiry  which  has  been  made. 

5.  That  the  plaintiff  has  been  unable  to  agree  with  the  owner  of  the  property  for 
its  purchase,  and  the  reason  of  such  inability. 

6.  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  the  intention  of  the  plaintiff,  in  good  faith,  to  complete 
the  work  or  improvement,  for  which  the  property  is  to  be  condemned  ;  and  that  all 
the  preliminary  steps  required  by  law  have  been  taken  to  entitle  him  to  institute  the 
proceeding. 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the  pulilic  use  requires  the  con- 
demnation of  the  real  property  described,  and  that  the  plaintiff  is  entitled  to  take  and 
hold  such  property  for  the  public  use  specified,  upon  making  compensation  therefor, 
and  that  commissioners  of  appraisal  be  appointed  to  ascertain  the  compensation  to  be 
made  to  the  owners  for  the  property  so  taken. 

L.  1896,  ch.  589.     In  effect  May  12,  1896. 

§  3361.  Notice  to  be  annexed  to  petition;  service  of. 

There  must  be  anne.xed  to  the  petition  a  notice  of  the  time  and  place  at  which  it 
will  be  presented  to  a  Special  Term  of  the  Supreme  Court,  held  in  the  judicial  district 
where  the  property  or  some  portion  of  it  is  situated,  and  a  copy  of  the  petition  and 
notice  must  be  served  upon  all  the  owners  of  the  property  at  least  eight  days  prior  to 
its  presentation. 

§  3362.  Service  of  petition  and  notice. 

Service  of  the  petition  and  notice  must  be  made  in  the  same  manner  as  the  service 
of  a  summons  in  an  action  in  the  Supreme  Court  is  required  to  be  made,  and  all  the 
provisions  of  articles  one  and  two  of  title  one  of  chapter  five  of  this  act,  which  relate 
to  the  service  of  a  summons,  either  personally  or  in  any  other  way,  and  the  mode  of 
proving  service,  .shall  apply  to  the  service  of  the  petition  and  notice.  If  the  defendant 
has  an  agent  or  attorney  residing  in  this  State,  authorized  to  contract  for  the  sale  of 
the  real  property  described  in  the  petition,  service  upon  such  agent  or  attorney  will 
be  sufficient  service  upon  such  defendant.  In  case  the  defendant  is  an  infant  of  the 
age  of  fourteen  years  or  upwards,  a  copy  of  the  petition  and  notice  shall  also  be  served 
upon  his  general  guardian,  if  he  has  one ;  if  not,  upon  the  person  with  whom  he 
resides. 

§  3366.  Verification  of  petition  or  answer. 

A  petition  or  answer  must  be  verified,  and  the  provisions  of  this  act   relating  to  the 
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form  and  contents  of  the  verification  of  pleadings  in  courts  of  record,  and  the  persons 
by  whom  it  may  be  made,  shall  apply  to  the  verification. 

A  petition  in  condemmition  proceedings  may  state  facts  on 
information  and  belief.  Matter  of  Met.  Elev.  Rd.  Co.,  7  Supp. 
707,  26  St.  Rep.  968.  But  it  seems  that  this  rule  does  not  apply- 
to  the  statement  of  inability  to  acquire  title,  which  must  be  stated 
as  a  matter  of  fact  within  the  knowledge  of  the  petitioner. 
Matter  of  Met.  Elev.  Rd.  Co.  v.  Dojiiinick,  55  Hun,  198,  8  Supp. 
151,  27  St.  Rep.  576,  citing /«  re  Marsh,  71  N.  Y.  315.  Extreme 
accuracy  is  required  in  the  description  of  the  property  sought  to 
be  acquired,  and  there  must  be  no  uncertainty  in  such  description, 
or  in  the  degree  or  interest  sought  to  be  acquired.  Met.  Elev. 
Rd.    Co.  V.  Doininiek,  55  Hun,  198. 

It  is  said  in  the  Matter  of  the  Water  Com.  of  Amsterdam, 
96  N.  Y.  360,  "  It  has  been  uniformly  held  that  in  proceedings  of 
this  character,  extreme  accuracy  is  essential  for  the  protection  of 
the  rights  of  all  parties.  There  must  be  no  uncertainty  in  the 
description  of  the  property  to  be  taken,  nor  in  the  degree  of 
interest  to  be  acquired."  Citing  Matter  of  N.  Y.  C.  &  H.  R.  R. 
Co.,  70  N.  Y.  191.  These  authorities  were  cited  and  followed  in 
City  of  Syracuse  v.  Stacy,  86  Hun,  441  ;  see  also  cited  to  the  same 
point,  Peo.  ex  rel.  Eckerson  v.  Trustees,  etc.,  137  N.  Y.  88  ;  Hayden 
V.  5/^/^',  132  N.Y.  533. 

Section.  3360  contains  what  is  necessary  to  be  alleged  in  a  peti- 
tion for  condemning  land.  If  the  petition  of  a  municipal  corpora- 
tion sets  forth  the  lands  it  is  necessary  to  acquire  for  the  purposes 
of  extending  a  city  street,  it  is  not  necessary  to  describe  any  lands 
which  the  owners  consent  to  convey  to  the  city.  If  the  petition 
sets  forth  that  such  owners  have  so  consented  to  convey,  the  fact 
that  certain  property  owners,  who  had  previously  agreed  to  convey 
to  the  city,  thereafter  receded  from  their  agreement,  after  con- 
demnation proceedings  brought  against  the  persons  who  had  not 
so  agreed  to  convey,  does  not  affect  the  regularity  of  the  proceed- 
ings instituted,  nor  does  the  fact  that  such  proceedings  having 
been  instituted  against  one  person,  present  any  legal  objections  to 
a  subsequent  second  proceeding  against  the  lands  of  owners  whose 
property  it  is  necessary  to  have  to  complete  the  street  opening. 
City  of  Johnstown  v.  Wade,  30  App.  Div.  13. 

Jurisdiction  is  obtained  in  condemnation  proceedings  by  the 
service  of  the  petition  and  requisite  notice.     Although  the  legis- 
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lature  cannot  dispense  with  the  giving  of  notice  in  such  proceed- 
ings, it  may  by  statute  prescribe  the  kind  of  notice,  and  the  mode 
of  giving  it.  //.  E.  Rd.  Co.  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  83 
Hun,  407,  64  St.  Rep.  416,  31  Supp.  745.  The  court  only  has 
jurisdiction  when  the  appHcant  cannot  acquire  title  by  purchase, 
or  with  the  assent  of  the  owner.  The  law  is  zealous  of  the  rights 
of  projicrty,  and  \\\\\  not  permit  them  to  be  invaded  under  the 
right  or  color  of  eminent  domain  except  upon  necessity,  and 
when  title  cannot  be  obtained  by  purchase  and  with  the  consent 
of  the  owner.  The  reasons  of  the  inability  must  be  stated  that 
the  court  may  determine  their  sufficiency,  and  also  that  the  owner 
of  the  land  may  negative  or  disprove  them,  as  the  reasons  why 
agreement  cannot  be  had  may  be  various,  and  a  petition 
which  fails  to  state  the  reasons  for  disagreement  is  defective. 
Matter  of  Marsh,  71  N.  Y.  316,  citing  N.  Y.  &  B.  R.  R.  Co.  v.  Good- 
win,  12  Abb.  (N.  S.)  21;  Gilbert  v.  Columbia  Turnpike  Co.,  3  Johns. 
Cas.  107  ;  Matter  of  Prospeet  Park  v.  Coney  Island  R.  R.  Co.,  67 
N.  Y.  371.  The  petition  must  show  such  a  description  of  the  land 
sought  to  be  condemned  as  will  show  its  location  and  the  boundaries 
thereof.  A  defective  description  cannot  be  remedied  by  reference 
to  a  description  in  a  deed.  In  proceedings  of  this  character 
extreme  accuracy  is  essential  for  the  protection  of  the  rights  of  all 
the  parties,  and  a  failure  to  comply  with  the  statute  must  lead  to 
difficulty  and  embarrassment.  Matter  of  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  70  N.  Y.  192;  see  Matter  of  N.  Y.  C.  R.  R.  Co.,  20  Barb. 
419.  A  petition  under  a  special  statute,  Laws  of  1875,  chap.  686, 
with  same  clause  as  to  failure  to  agree,  was  held  sufficient  where  it 
stated  tliat  the  petitioner  has  not  been  able  to  acquire  title  to  said 
land,  and  that  the  reason  of  such  inability  is  that  the  owner 
refuses  to  sell  the  same  for  any  reasonable  compensation,  and  that 
your  petitioner  has  not  been  able  to  agree  with  the  owner  or 
owners  of  said  real  estate,  or  of  any  interest  therein,  for  the  sale 
of  the  same  to  your  petitioner.  It  seems  that  a  defect  in  the 
petition  may  be  cured  by  proof  presented  upon  hearing.  Matter 
of  Suburban  Rapid  Transit  Co.,  38  Hun,  553.  In  Matter  of  N.  F 
Cable  R.  R.  Co.,  36  Hun,  356,  a  statement  there  made  as  to  failure  to 
agree  was  held  insufficient  under  the  statute  under  which  the  appli- 
action  was  made,  ioWowxng  Matter  of  Broadway  Underground  Ry. 
Co.,  23  Hun,  693  ;  see  Matter  of  One  Hundred  and  Thirty-eighth 
Street,  60  How.  290;  Matter  of  Suburban  Transit   Co.,  16  Abb. 
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N.  C.  152.  It  is  held  in  the  latter  case  that  the  defect  is  amend- 
able, and  that  where  such  a  general  allegation  is  put  in  issue  by 
the  opposing  affidavits,  the  court  may  receive  from  the  petitioner 
affidavits  of  the  facts  in  support  of  the  allegations  as  proofs  under 
the  issue.  It  is  held,  in  Matter  of  Metropolita7t  Ry.  Co.,  14  Week. 
Dig.  520,  that  proceedings  to  acquire  lands  for  the  use  of  a  rail- 
road company  may  be  maintained  if  the  proof  establishes  the 
truth  of  the  allegations  of  the  petition  that  the  owner  refused  to 
sell  for  any  reasonable  consideration  to  a  reasonable  degree  of  cer- 
tainty. It  is  not  necessary  that  in  the  negotiations  for  purchase 
with  the  owner  the  specific  boundaries  should  have  been  given,  as 
in  the  petition  ;  it  is  sufficient  if  the  owner  understands  what 
property  the  company  desires  to  obtain.  But  in  Matter  of  N.  Y. 
Central,  etc.,  R.  R.  Co.,  15  Week.  Dig.  201,  it  is  held  that  a 
description  of  the  lands  sought  to  be  acquired  in  the  petition 
which  designates  the  east  and  west  lines  thereof  as  being  those 
described  in  the  deed  to  the  present  owners,  and  the  south  line  to 
be  at  a  specific  distance  from  the  south  line  of  petitioner's 
land,  was  not  sufficient.  Stating  that  the  price  asked  for  the  land 
is  excessive  is  a  sufficient  statement  of  the  reason  of  inability  to 
acquire  title.  The  petition  may  ask  both  for  lands  for  the  route 
and  lands  for  building,  and  without  giving  separate  descriptions. 
A  statement  that  the  company  is  a  corporation,  duly  organized 
under  and  in  pursuance  of  the  laws  of  the  State  of  New  York  and 
New  Jersey,  for  the  purpose  of  constructing  its  line  of  the  road,  and 
then  stating  how  and  under  what  law  it  is  organized,  is  sufficient. 
The  petition  must  state  that  the  land  is  required  for  the  purpose  of 
constructing  or  operating  the  proposed  road.  Matter  of  N.  V., 
West  Shore  &  B.  R.  R.  Co.,  64  How.  2 1 6.  The  same  case  holds  that 
an  objection  to  the  sufficiency  of  the  petition  may  be  raised  and 
disposed  of  before  trying  the  issues. 

One  who  has,  or  claims  to  have,  an  interest  in  the  lands  sought 
to  be  acquired,  if  not  named  in  the  petition,  has  a  right  to  be  made 
a  party  of  the  proceedings  on  timely  application  to  the  court, 
supported  by  affidavits,  which,  if  true,  show  him  to  be  a  party 
in  interest ;  the  allegations  in  the  affidavit  must  be  tried  by 
legal  evidence  and  not  by  counter-affidavit,  and  the  court  has 
no  right  to  impose  a  condition  upon  an  applicant  who  makes  out 
2i  prima  facie  case.  Matter  of  N.  K,  Lackazoanna  &  IV.  R.  R. 
Co.,  26  Hun,  194.     After  an  order  has  been  made  and  appealed 
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from  the  petition  cannot  be  amended  ;  proceedin<^s  are  under  a 
statute  and  must  be  strictly  followed.  Matter  of  N.  V.,  West 
Shore  &  B.  R.  R.  Co.,  89  N.  Y.  453,  reversing  27  Hun,  57. 
Under  a  petition  to  ascertain  what  compensation  should  be 
paid,  all  parties  having  an  interest  in  a  street  through  which  the 
railroad  is  to  pass  have  a  right  to  be  heard.  An  application  to 
amend  the  petition  should  be  made  at  the  Special  not  at  the 
General  Term.  Matter  of  Metropolitan  Transit  Co.,  7  St. 
Rep.  477.  An  objection  is  not  well  taken  that  a  petition  fails  to 
show  $10,000  per  mile  of  the  proposed  road  has  been  subscribed 
and  ten  per  cent,  paid  in.  Section  6,  chapter  560,  Laws  1871, 
only  shows  $6,000  per  mile  need  be  subscribed  and  ten  per  cent, 
paid  in  where  the  road  is  a  narrow-gauge  road,  flatter  of  SJieeps- 
head  Bay,  etc.,  R.  R.  Co.,  5  Week.  Dig.  488.  The  provisions  of 
§  26  do  not  require  proceedings  to  be  taken  thereunder  for 
the  acquisition  of  lands,  but  petition  may  be  made  for  ap- 
praisal at  the  option  of  the  company.  Matter  of  N.  V.  Bridge 
Co.,6j  Barb.  295.  Where  a  railroad  company  requires  additional 
land,  it  is  not  necessary,  in  the  new  petition,  to  embody  the  al- 
legations of  the  former  one,  or  that  the  map  required  by  the 
General  Act  should  be  filed.  N.  V.  Central R.  R.  Co.  v.  Sweeney, 
4  Hun,  381  ;  N.  V.  Central  R.  R.  Co.  v.  Pieree,  33  id.  274.  A 
compulsory  reference  cannot  be  ordered  to  take  proof  upon 
a  petition  to  acquire  lands  for  railroad  purposes.  Matter  of 
SheepsJiead  Bay,  etc.,  R.  R.  Co.,  5  Week.  Dig.  488.  Within  the 
meaning  of  the  General  Act,  §  14,  and  the  requirements  of  the 
Code  of  Civil  Procedure,  §  525,  a  general  agent  for  the  purchase 
of  lands  for  obtaining  right  of  way  for  a  railroad  corporation  is 
an  officer  having  authority  to  verify  petitions  in  proceedings  to 
acquire  title  to  lands.  Lackaivanna,  etc.,  R.  R.  Co.  v.  Schcu,  33 
Hun,  148.  Inability  to  procure  the  assent  of  the  landholders  is 
the  only  prerequisite  under  the  statute  to  the  appointment  of 
commissioners.  An  application  for  the  appointment  of  commis- 
sioners should  not  be  denied  because  other  companies  having 
coincident  routes  have  refused  their  consent  to  the  construction 
and  operation  of  the  road  of  petitioner  as  required  by  §  14. 
Matter  of  Thirty-fonrth  Street  R.  R.  Co.,  102  N.  Y.  343,  In  pro- 
ceedings upon  petition  by  a  railroad  company  to  take  a  designated 
piece  of  upland  along  the  river  bank,  the  objection  that  the 
petitioner  intends  to  build  an  embankment  across  a  bay  cutting 
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off  a  dock  from  the  river  is  not  presented.  The  remedy  is  at 
law  or  in  equity.  Matter  of  N.  V.,  W.  S.  &  B.  R.  R.  Co.,  loi 
N.  Y.  685.  It  is  held,  in  Matter  of  Boston,  H.  T.  &  W.  R.  R.  Co., 
10  Abb.  N.  C.  104,  and  New  York  &  Albany  R.  R.  Co.  v.  N.  V., 
IV.  S.  &  B.  R.  R.  Co.,  1 1  id  386,  that  a  map  which  indicates  only 
a  single  line  is  insufficient.  A  railroad  company  may  petition  for 
the  appraisement  of  the  surface  only  of  the  land  required  for  its 
road.     Ex  parte  Hartford  ^  Conn.  W.  R.  R.  Co.,  65  How.  133, 

The  notice  should  be  given  to  afford  an  opportunity  to  raise 
questions  as  to  the  regularity  of  the  proceedings,  as  that  the 
petition  was  not  properly  verified,  or  that  it  does  not  appear  there 
was  a  failure  to  agree  with  the  owner,  since  it  is  too  late  to  raise 
these  objections  on  confirmation  of  the  report.  N.  V.  6f  Erie 
Ry.  Co.  v.  Corey,  5  How.  177.  If  the  petition  does  not  show  the 
facts  required  by  statute  to  be  stated,  the  objection  may  be  dis- 
posed of  before  trial.  Matter  of  N.  V.,  W.  S.  <Sf  B.  R.  R.  Co.,  64 
How.  217.  Parties  having  liens  upon  the  lands  should  have 
notice  of  the  proceedings.  Watson  v.  N.  V.  C.  R.  R.  Co.,  6  Abb. 
(N.  S.)  91.  See  Watson  v.  N.  V.  C.  R.  R.  Co.,  47  N.  Y.  157,  supra, 
referring  to  another  statute. 

An  allegation  that  only  reasonable  notice  was  given  was  held 
bad  in  an  action  for  trespass.  Crnger  v.  H.  R.  R.  R.  Co.,  12 
N.  Y.  190.  And  it  is  held  by  same  authority  that  where  a  notice 
of  appraisal  is  defective,  nothing  short  of  an  appearance  by  the 
party  whose  lands  are  sought  to  be  taken  and  actual  litigation 
on  the  merits  ought  to  be  regarded  as  an  implied  waiver  of  the 
defect.  The  provisions  of  Laws  1870,  chapter  198,  for  publica- 
tion of  notice  of  appraisal,  apply  only  where  the  owners  of  the 
adjoining  lands  on  the  line  of  street  have  the  fee,  and  this  right 
is  sought  to  be  extinguished.  Matter  of  N".  V.  Central  R.  R. 
Co.,  yj  N.  Y.  248.  In  any  proceeding  to  condemn  the  private 
property  of  a  citizen  for  a  public  use,  all  notices  and  hearings 
that  may  tend  to  give  the  party  to  be  affected  any  semblance  of 
benefit  must  be  carefully  observed.  People  v.  Kniskern,  54  N.  Y. 
52  ;  see  Mills  on  Eminent  Domain,  §95.  In  Stewart  v.  Palmer, 
74  N.  Y.  183,  it  is  held  in  case  of  an  assessment  that  it  is  not 
enough  that  the  owner  by  chance  have  a  notice,  or  that  he  may 
as  a  matter  of  favor  have  a  hearing,  it  is  a  matter  of  substance. 
Crnger  v.  H.  R.  R.  Co.,  12  N.  Y.  190.  A  voluntary  appearance 
and    litigation    on  the  merits  waives  notice.     Dyckman  v.    The 
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Mayor,  5  N.  Y.  434.  Notice  of  time  and  place  of  filing  ni;ip  and 
profile  is  necessary.  Wallkill  Wtllcy  R.  R.  Co.  v.  Norto)i,  12  Abb. 
(N.  S.)  317  ;  Matter  of  N.  Y.  &  B.  R.  R.  Co.,  62  Barb.  85.  But 
this  is  only  required  as  to  actual  occupants  and  not  to  owners 
who  are  not  occupants.  Laci'aK'anua,  etc.,  Co.  v.  Schcu,  33  Ilun, 
148.  Where  the  i^erson  on  whom  service  was  to  be  made,  al- 
though a  resident  of  the  State,  was  at  the  time  absent  in  Europe, 
]ield,  that  a  service  on  a  party  of  suitable  age  left  in  charge  of 
the  dwelling-house  of  such  person  during  his  absence,  was  in 
conformity  with  the  statute.  Matter  of  N.  V.  &>  Oszocgo  R.  R. 
Co.,  40  How.  335. 

Where  lands  were  taken  under  a  special  statute,  it  was  held 
that  that  statute  was  intended  to  secure  the  attendance  of  some 
fit  person  before  the  tribunal  making  the  appointment,  as  guar- 
dian or  attorney  to  attend  personally  to  the  interests  of  the  infant, 
and  that  without  such  appearance  the  proceedings  in  that  case 
were  entirely  unauthorized  and  void,  and  that  until  such  appear- 
ance jurisdiction  was  not  acquired.  Hotchkiss  v.  Auburn,  etc., 
R.  R.  Co.,  36  Barb.  600.  Where  there  is  what  is  termed  a  special 
estate  in  the  lands,  as  for  life,  for  years,  inheritance,  at  will,  or 
sufferance,  the  petition  must  state  those  facts.  Chap.  444,  §  2, 
Law^s  1857.  Under  the  provisions  of  §  25  of  the  General  Rail- 
road Act,  no  notice  is  required  to  be  given  to  owners  of  adjoining 
upland  where  application  is  made  to  the  State  authorities  for 
lands  under  water,  as  such  owner  has  no  interest  therein.  Matter 
of  N.  v.,  IV.  S.  6f  B.  R.  R.  Co.,  29  Hun,  269,  citing  Gould  v. 
H.  R.  R.  Co.,  6  N.  Y.  552. 

The  remainderman  as  well  as  the  life  tenant  are  necessary 
parties.  In  re  Met.  Rlee.  Ry.  Co.,  12  Supp.  506.  Where,  in  a 
proceeding,  the  land  of  the  owner  is  incorrectly  described  and 
part  is  omitted,  this  does  not  go  to  the  regularity,  but  to  the 
effect  of  the  proceeding,  and  the  petitioner  does  not  acquire  any 
more  of  the  land  than  was  expressed  in  the  papers  instituting 
proceedings.    Matter  of  Newland  Av.,  15  Supp.  63,  38  St.  Rep.  796. 

In  a  proceeding  to  acquire  riparian  rights  of  one  whose  remain- 
ing property  will  be  cut  off  from  said  rights,  it  is  only  necessary, 
however,  to  describe  in  the  petition  the  property  sought  to  be 
acquired.  Neiu  RoeJielle  Water  Works  v.  Brush,  47  St.  Rep. 
388,  19  Supp.  954. 

The  petition  by  an   elevated   railroad   company  to  construct  a 
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railroad  through  a  street  need  not  show  whether  it  is  an  ease- 
ment or  a  fee  of  the  abutting  owners  of  the  street  that  is  sought 
to  be  condemned.     Matter  of  Met.  Elev.  Rd.   Co.,  12  Supp.   506. 

Where  a  petition  to  have  commissioners  appointed  compHes 
literally  with  subdivision  7  of  §  360,  but  does  not  state  specific 
facts,  it  nevertheless  confers  jurisdiction.  Rochester  Rd.  Co.  v.  Rob- 
inson, 133  N.  Y.  242,  44  St.  Rep.  872,  reversing  38  St.  Rep.  1022, 
16  Supp.  381. 

The  failure  to  state  in  a  petition  by  a  water  company  that  the 
water  was  to  be  supplied  for  the  extinguishment  of  fires  and 
for  sanitary  and  other  public  purposes  is  cured  of  the  defect 
by  the  proof  adduced  on  the  trial  and  the  finding  of  the  court  of 
a  contract  in  the  express  terms  of  the  statute.  New  Rochelle 
Water  Works  v.  Brush,  19  Supp.  954,  47  St.  Rep.  388.  It  is  held, 
in  Matter  of  City  of  Buffalo,  15  Supp,  123,  39  St.  Rep.  417,  that 
a  statement  in  a  proceeding  to  acquire  the  fee  in  a  street,  and 
that  the  lands  were  to  be  used  for  public  purposes,  is  conclusive 
as  to  the  purposes  for  which  they  are  to  be  used,  and  that  the 
owners  cannot  show  that  the  common  council  intended  to  acquire 
title  for  the  benefit  of  a  railroad  company. 

A  petition  which  alleges  that  premises  occupied  by  a  railroad 
company  are  inadequate  for  the  carrying  on  of  its  business,  and 
the  addition  of  the  lands  sought  to  be  condemned  will  be  ade- 
quate and  sufficient,  contains  facts  showing  the  necessity  of  the 
acquisition.  Broadzvay  &  yth  Av.  Rd.  Co.,  73  Hun,  7,  25  Supp. 
1080,  57  St.  Rep.  108.  An  allegation  in  a  petition  that  the  ease- 
ments sought  to  be  condemned  are  those  "  which  now  are  or 
may  be  the  subject  of  injury  from  the  construction  of  said  rail- 
road, or  incidental  to  its  use,"  is  a  sufficient  description  of  the 
easement  to  be  taken.  Matter  of  Brooklyn  Elev.  Rd.  Co.  v. 
Nagel,  75  Hun,  590,  59  St.  Rep.  161,  27  Supp.  669. 

A  petition  under  the  Laws  of  1857  to  take  water  for  the  use  of 
a  company  sufficiently  describes  the  quantity  to  be  taken  where 
it  states  the  size  of  the  pipe,  its  grade,  and  the  estimated  flow. 
Matter  of  Malone  Water  Works  Co.,i^  St.  Rep.  95,  15  Supp.  649. 
A  statement  in  a  petition  to  acquire  title  to  land,  that  the  owner 
demands  an  unreasonable  price,  is  sufficient  to  show  a  failure  to 
agree.  Alatter  of  Long  Island  Rd.  Co.,  50  St.  Rep.  257,  21  Supp. 
489,  55  Hun,  610.  A  petition  must  contain  a  statement  of  peti- 
tioner's   intention    to  complete  the    work.     Erie  and   C.   N.    Y, 
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Rd.    Co.   V.  Walsh,  i  App.  Div.  140,  37    Supp.    996,    73    St.  Rep. 

539- 

The  petition  in  condemnation  proceedings  may  be  amended  by 
supplying  a  more  sufficient  description  of  the  property  to  be  taken. 
City  of  Syracuse  v.  Stacy,  86  Hun,  441,  33  Supp.  929,  6^  St.  Rep. 
704.  Where  a  petition  was  verified  by  an  attorney  for  a  railroad 
company,  and  the  verification  stated  that  he  was  its  duly  author- 
ized attorney  and  agent  appointed  by  it  to  verify  in  its  behalf 
petitions  in  such  proceedings,  it  was  held  that  the  affiant  was  an 
officer  of  the  corporation  within  the  meaning  of  §  2525  of  the 
Code,  and  that  there  was  a  sufficient  compliance  with  §  3366,  re- 
quiring said  petition  to  be  verified  in  the  same  form  and  by  the 
same  persons  as  pleadings  in  a  court  of  record  St.  Lawrence  & 
Adirondack  Rd.  Co.,  133  N.  Y.  270. 

The  notice  of  application  for  the  appointment  of  commission- 
ers must  state  when  and  where  it  will  be  presented.  A  notice 
which  states  that  it  will  be  made  to  the  "  Special  Term  of  the 
Supreme  Court  of  N.  Y.  "  on  a  specified  day  is  not  sufficient. 
Matter  of  Broadway  &  ytJi  Ave.  Rd.  Co.,  69  Hun,  275,  53  St. 
Rep.  38,  22  Supp.  609.  Where  a  petition  is  duly  presented,  but 
no  sufficient  cause  of  opposition  is  shown,  it  is  the  duty  of  the 
court  to  appoint  commissioners  to  estimate  the  compensation  ; 
judicial  action  upon  the  law  and  facts  being  taken  upon  the  com- 
ing in  of  their  report.  Matter  of  Southern  Boulevard  Rd.  Co. ,146 
N.  Y.  352,  69  St.  Rep.  183. 

Petition  by  Owner  for  Appointment  of  Commissioners 
(Water  Rights).     (148  N.  Y.  i.) 

To  the  Supreme  Court  of  the  State  of  New  York  : 

The  petition  of  George  Clark  of  the  town  of  Perth,  in  the  county 
of  Fulton  and  State  of  New  York,  respectfully  shows  : 

That  at  the  several  times  hereinafter  named  your  petitioner  was, 
has  since  continued  to  be,  and  now  is  the  owner  in  fee  of  the  real 
property  hereinafter  described. 

That  heretofore  and  witliout  the  consent  of  your  petitioner,  and 
without  agreeing  with  him  for  the  compensation  to  be  paid  to  him 
therefor,  the  water  commissioners  of  Amsterdam,  as  your  petitioner 
is  informed  and  believes,  duly  organized  and  created  under  and  pur- 
suant to  chap.  loi  of  the  Laws  of  this  State,  passed  in  the  year  1881, 
and  acting,  or  claiming  to  act  pursuant  to  the  authority  vested  in 
them  in  and  by  said  statute  and  the  several  acts  amendatory  thereto, 
entered  upon  the  lands  of  your  petitioner  and  took  and  appropriated 
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to  their  own  use,  and  have  since  continued  to  use  and  appropriate 
to  their  own  use  for  the  purpose  of  furnishing-  the  water  supply  to 
the  city  of  Amsterdam,  the  following  described  property,  to  wit  : 
(insert  description  of  property  taken)  and  have  built  thereon  and 
occupied  and  maintained,  and  still  continue  to  maintain  a  dam  for 
the  use  of  supplying  water  as  aforesaid. 

And  that  heretofore  and  without  the  consent  of  your  petitioner, 
and  without  agreenig  with  him  for  the  compensation  therefor,  the 
said  "The  Water  Commissioners  of  Amsterdam,"  acting,  as  your 
petitioner  is  informed  and  believes,  or  claiming  to  act,  pursuant  to 
the  authority  in  them  vested  in  and  by  said  statutes,  entered 
upon,  took  and  appropriated  to  their  own  use,  and  have  since  con- 
tinued to  appropriate  and  use  for  the  purposes  of  supplying  the  city 
of  Amsterdam  with  water,  the  following  described  real  property 
of  this  petitioner  in  addition  to  the  real  property  above  herein  de- 
scribed, to  wit  :  (insert  description  of  property)  and  have  constructed 
thereon,  and  kept  and  maintained,  and  still  continue  to  maintain, 
a  conduit  line  for  the  passage  of  water  for  use  in  supplying  the  city 
of  Amsterdam  with  water. 

That  by  reason  of  the  several  acts  your  petitioner  suffered  great 
loss  and  damage  and  continues  to  suffer  great  loss  and  damage,  to 
wit,  in  the  sum  of  $2,500. 

That  your  petitioner  is  informed  and  believes  no  application  has 
been  made  pursuant  to  the  provisions  of  said  chap.  loi  of  the  Laws 
of  1 88 1,  and  the  acts  of  the  legislature  of  the  State  of  New  York 
amendatory  thereof  and  supplemental  thereto,  or  otherwise,  for  the 
appointment  of  commissioners  to  appraise  and  ascertain  the  com- 
pensation to  be  paid  your  petitioner  for  the  said  real  estate  so  taken 
and  appropriated  as  aforesaid,  and  that  the  said  "The  Water  Com- 
missioners of  Amsterdam  "  have  failed  to  make  application  under 
said  laws  as  aforesaid  for  the  appointment  of  commissioners  before 
taking  and  using  the  said  lands  as  aforesaid,  and  that  the  said  water 
commissioners  have  been  unable  to  agree  with  your  petitioner  as  to 
the  damages  sustained  by  him  in  the  premises. 

Wherefore,  your  petitioner  prays  thai  three  disinterested  persons, 
citizens  of  the  county  in  which  the  said  lands  and  property  are 
situated,  who  shall  be  freeholders,  be  appointed  as  commissioners 
of  assessment  to  determine  the  damages  sustained  by  your  petitioner 
by  reason  of  the  taking  and  appropriating  of  the  said  lands  of  your 
petitioner  as  aforesaid  under  and  pursuant  to  the  said  statute  in  such 
cases  made  and  provided,  and  your  petitioner  will  ever  pray,  etc. 

Dated.  March  2,  1892.  GEORGE  CLARK, 

{Add  verification.)  Petitioner. 
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Petition  by  Corporation  (^Elevated  Railroad). 

SUPREME  COURT— Cou.NTY  ok  Nkw  York. 


In  the  Matter  of  the  Application  of  Metropoli- 
tan  Elevated   Railway   Company  relative   to   I  ,  -jf  ]st  y 
acquiring  title  to  certain  real  estate  in   the    (     ^        ■     •  b     • 
City  and  County  of  New  York. 

To  the  Supreme  Court  0/  the  State  0/  Neiv  York  : 

The  petition  of  the  IManhattan  Elevated  Railway  Company  respect- 
fully shows  : 

1.  That  your  petitioner  is  a  corporation  duly  incorporated,  organ- 
ized, and  existing  under  and  by  virtue  of  acts  of  the  legislature 
of  the  State  of  New  York,  being  chapter  885  of  the  Laws  of  1872  ; 
chapter  837  of  the  Laws  of  1873  >  chapter  275  of  the  Laws  of  1874  ; 
chapter  606  of  the  Laws  of  1875,  ^"<i  ^cts  amendatory  thereof  and 
supplemental  thereto  ;  to  all  of  which  acts  your  petitioner  prays 
leave  to  refer  as  constituting  part  of  this  petition,  in  like  manner  as 
if  the  same  were  herein  set  forth  in  full ;  the  name  of  your  petitioner 
having  been  duly  changed  by  an  order  of  this  court  bearing  date  the 
6th  day  of  June,  1878,  and  duly  published  as  by  its  terms  required, 
from  "The  Gilbert  Elevated  Railway  Company  "  to  the  "Metropol- 
itan Elevated  Railway  Company." 

2.  That  the  routes  of  the  elevated  railway  of  your  petitioner  were 
designated  and  established  by  the  said  acts  of  the  legislature  and 
the  commissioners  appointed  by  said  chapter  885  of  the  Laws  of 
1872,  and  by  the  commissioners  appointed  in  pursuance  of  said 
chapter  837  of  the  Laws  of  1873,  ^'^^  that  in  said  routes  are  the  fol- 
lowing portions  of  streets,  avenues,  all  of  which  are  public  streets, 
highways,  and  thoroughfares  in  the  city  of  New  York,  to  wit  :  (insert 
names  of  streets,  etc.,  through  which  railway  passes  and  on  which 
the  property  is  located.) 

3.  That  under  and  by  virtue  of  the  provisions  of  an  act  of  the 
legislature  of  the  State  of  New  York,  passed  the  i8th  day  of  June, 
1875,  being  chapter  606  of  the  Laws  of  1875,  and  entitled  "An  act 
further  to  provide  for  the  construction  and  operation  of  a  steam 
railway  or  railways  in  the  counties  of  the  State,  "certain  commission- 
ers were  appointed  for  the  purpose  of  designating  routes  for  the  rail- 
way as  specified  in  said  act,  and  that  said  commissioners  in  accord- 
ance with  and  pursuant  to  the  said  act  did  determine  upon  the 
routes  of  railway  coinciding  with  the  routes  designated  and  estab- 
lished by  your  petitioner  by  the  aforesaid  acts,  and  by  the  commis- 
sioners appointed  by  and  in  pursuance  of  said  chapter  885  of  the 
Laws  of  1872  and  said  chapter  837  of  the  Laws  of  1873,  and  did 
decide  upon  the  plans  for  the  construction  of  the  railway  to  be  con- 
structed upon  the  said  routes,  which  were  also  duly  consented  to 
by  the  mayor,  aldermen,  and  commonalty  of  the  said  city  of  New 
York,  and  did  impose  certain  conditions  and  requirements  in  respect 
to  the  building  of  the  said  railway  upon  said  routes.  And  your 
petitioner  being  a  corporation  thus  duly  organized,  and  not  iiaving 
forfeited  its  charter  or  failed   to  comply  with   the  provisions   thereof. 
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and  being- formed  for  the  purposes  specified  in  said  chapter  606  of 
the  Laws  of  1875,  did  fulfil  all  the  conditions  and  requirements 
imposed  by  said  commissioners,  and  thereupon  became  possessed 
of  and  had  and  now  has  like  power  to  construct,  maintain,  and  oper- 
ate the  railway  authorized  and  provided  for  as  aforesaid  as  a  corpo- 
ration specially  formed  under  said  chapter  606  of  the  Laws  ot  1875. 

4.  That  your  petitioner  has  complied  in  all  respects  with  the  con- 
ditions and  requirements  imposed  upon  it  by  and  pursuant  to  each 
and  all  of  the  facts  aforesaid,  and  has  constructed,  maintained,  and 
operated  a  railway  which  it  was  authorized  to  construct,  maintain, 
and  operate  as  aforesaid  from  Trinity  Place  (then  known  as  New 
Church  Street)  at  Morris  Street  to  Eighth  Avenue,  River  Street,  and 
from  Pearl  Street  at  New  Bowery  to  Second  Avenue  at  Harlem 
River,  and  from  the  junction  of  53d  Street  through  and  along  Sixth 
Avenue  to  West  59th  Street,  said  point  being  named  for  that  purpose 
in  the  routes  aforesaid,  and  said  railway  following  said  routes  and 
passing  over  the  portions  of  the  streets  and  avenues  recited  in  the 
second  paragraph  hereto,  and  adjacent  portions  of  streets  intersect- 
ing the  same,  and  that  your  petitioner  now  operates  its  railway  by 
its  lessee  the  Manhattan  Railway  Company. 

5.  That  your  petitioner  is  now  advised  and  believes  that  its  title  to 
a  portion  of  the  streets  and  avenues  aforesaid  and  to  the  easements 
over  the  same  is  defective,  and  that  certain  interests  thereunder  have 
not  been  acquired  by  it,  namely,  the  interest  now  owned  by  the  per- 
son hereinafter  named. 

6.  That  for  the  purpose  of  its  incorporation,  to  wit,  to  construct, 
maintain,  and  operate  its  said  railway,  including  its  roadway, 
switches  and  sidings,  stations,  depots,  storehouses  and  places  of 
storage,  engine-houses,  car-houses  and  machine  shops,  for  its  use  as 
an  elevated  railway,  there  is  required  so  much  of  the  property,  ease- 
ment, and  other  interest  in  the  streets  aforesaid  in  this  paragraph 
hereafter  described  as  has  been  taken  by  your  petitioner  for  the  pur- 
poses in  this  paragraph  hereinafter  specified,  during  the  existence  of 
your  petitioner,  and  of  each  of  its  successors  and  assigns  as  an 
elevated  railway  corporation,  and  so  long  as  the  said  streets  or  any 
of  them  shall  be  used  and  maintained  as  public  streets,  highways  or 
thoroughfares,  that  is  to  say  :  (insert  description  of  property). 

Wherefore,  your  petitioner  prays  that  to  enable  it  to  acquire  title  to 
the  property,  easement,  or  other  interests  so  taken  by  your  petitioner 
the  court  will  make  an  order  for  the  appointment  of  three  disinter- 
ested and  competent  persons,  who  reside  in  the  county  of  New 
York,  and  who  are  freeholders,  commissioners  to  ascertain  and 
appraise  the  compensation  to  be  made  to  the  owners  of  or  persons 
interested  in  the  property,  easement,  or  other  interests  so  taken  by 
your  petitioner,  and  that  the  court  will  make  such  further  or  other 
order  in  the  premises  as  may  be  just. 
Dated  New  York,  Tune  26,  1890. 

METROPOLITAN   ELEVATED 

RAILWAY  COMPANY. 
By  DANIEL  W.  McWILLIAMS, 
{Verificaiion  added.)  Secretary. 
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ARTICLE    IV. 
Appearance  and  Answer.     §§  3363,  3364,  3365. 

§  3363.  Appearance  of  infant,  idiot,  lunatic,  or  habitual  drunk- 
ard. 

If  a  defendant  is  an  infant,  idiot,  lunatic,  or  habitual  drunkard,  it  shall  be  the  duty 
of  his  general  guardian,  committee,  or  trustee,  if  he  has  one,  to  appear  for  him  upon 
the  presentation  of  the  petition  and  attend  to  his  interests,  and  in  case  he  has  none, 
or  in  case  his  general  guardian,  committee,  or  trustee  fails  to  appear  for  him,  the 
court  shall,  upon  the  presentation  of  the  petition  and  notice,  with  proof  of  service, 
wthout  further  notice,  appoint  a  guardian  ad  litem  for  such  defendant,  whose  duty  it 
shall  be  to  appear  for  him  and  attend  to  his  interests  in  the  proceeding,  and,  if 
deemed  necessary  to  protect  his  rights,  the  court  may  require  a  general  guardian, 
committee,  or  trustee,  or  a  guardian  ad  litem  to  give  security  in  such  sum  and  with 
such  sureties  as  the  court  may  approve.  If  a  service  other  than  personal  has  been 
made  upon  any  defendant,  and  he  does  not  appear  upon  the  presentation  of  the  petition, 
the  court  shall  appoint  some  competent  attorney  to  appear  for  him  and  attend  to  his 
interests  in  the  proceeding. 

§  3364.  Appearance. 

The  provisions  of  law  and  of  the  rules  and  practice  of  the  court  relating  to  the  ap- 
pearance of  parties  in  person  or  by  attorney  in  actions  in  the  Supreme  Court  shall 
apply  to  the  proceeding  from  and  after  the  service  of  the  petition,  and  all  subsequent 
orders,  notices,  and  papers  may  be  served  upon  the  attorney  appearing  and  upon  a 
guardian  ad  litem  in  the  same  manner  and  with  the  same  effect  as  the  service  of  pa- 
pers in  an  action  in  the  Supreme  Court  may  be  made. 

§  3365.  Answer;  what  to  contain. 

Upon  presentation  of  the  petition  and  notice,  with  proof  of  service  thereof,  an 
owner  of  the  property  may  appear  and  interpose  an  answer,  which  must  contain  a 
general  or  specific  denial  of  each  material  allegation  of  the  petition  controverted  by 
him,  or  of  any  knowledge  or  information  thereof  sufficient  to  form  a  belief  or  a  state- 
ment of  new  matter  constituting  a  defence  to  the  proceeding. 

The  trustees  of  a  village  may,  by  resolution,  discontinue  pro- 
ceedings for  the  extension  of  a  street,  but  cannot  subsequently 
restore  such  proceedings  by  rescinding  such  resolution,  as  against 
interested  persons  who,  in  the  meantime,  have  acquired  new 
rights  by  legislative  enactment.  Matter  of  Folts  Street,  29 
App.  Div.  69  ;  sub  nom.  Village  of  Herkimer  v.  N.  V.  C.  ^  H. 
R.  R.  R.  Co.,  51  N.  Y.  Supp.  390,  85  St.  Rep.  390.  The  trustees 
of  a  village  have  no  power,  by  resolution,  to  discontinue  a  special 
proceeding  for  the  extension  of  a  street  while  an  appeal  is  pend- 
ing therein,  without  consent  of  the  opposite  parties  and  leave  of 
the  court  ;  and  such  resolution  has  no  effect  upon  such  appeal. 
Matter  of  Folts  Street,  29  App.  Div.  69 ;  S2(b  nom.  Village  of 
Herkimer  v.  N.  Y.  C.  <&*  H.  R.  R.  R.  Co.,  51  N.  Y.  Supp.  390,  85 
St.  Rep.  390. 
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Where  a  statute  authorizing  the  taking  of  certain  pieces  of 
land  described  therein  by  metes  and  bounds  for  public  parks  in 
New  York  City  gives  the  commissioners  discretion  to  take  so 
much  as  they  shall  deem  advisable,  no  particular  portion  of  the 
land  described  in  the  act  can  be  said  to  be  taken  for  public  use 
until  the  commissioners  have  finally  acted  upon  it  in  the  manner 
prescribed  by  the  statute.  Matter  of  Mayor,  24  App.  Div.  7,  49 
Supp.  119,  83  St.  Rep.  119.  The  efTect  of  chapter  697,  Laws 
1867,  under  the  authority  of  which  the  commissioners  of  Central 
Park  closed  the  Bloomingdale  road,  was  merely  to  extinguish 
public  easements  ;  the  act  did  not  affect  private  easements  nor 
the  rights  of  abutting  owners  in  the  land  covered  by  such  road, 
nor  were  such  private  easements  destroyed  by  chapter  1006,  Laws 
1895.  Matter  of  Bd.  of  Education,  24  App.  Div.  117,  48  Supp. 
1061,  82  St.  Rep.  1061. 

The  provisions  of  chapter  670,  Laws  1869,  that  "  if  any  build- 
ing shall  be  erected  on  the  line  of  any  avenue  or  street  as  laid 
out  on  said  plan  after  the  filing  of  said  map,  no  compensation 
shall  be  paid  to  the  owner  thereof  on  the  opening  of  said  street," 
are  unconstitutional.  German- American  Real  Estate  Title  Giiar^ 
antee  Co.  v.  Myers,  32  App.  Div.  41,  52  Supp.  449,  86  St.  Rep.  449. 
Chapter  490,  Laws  1883,  is  not  unconstitutional  because  it  pro- 
vides for  taking  private  property  for  public  use  without  making 
immediate  compensation,  as  the  provision  for  the  issue  of  city 
bonds  to  pay  such  damages  amply  compensates  the  property 
owner.  Matter  of  Gilroy,  32  App.  Div.  2x6,  52  Supp.  990,  86  St. 
Rep.  990.  Section  3358  defines  the  term  owner  to  mean  "all 
persons  having  any  estate,  interest,  or  easement  in  the  property 
to  be  taken,  or  any  lien,  charge,  or  incumbrance  thereon."  It 
follows  that  a  mortgagee  of  property  proposed  to  be  taken  is  en- 
titled to  notice  of  the  proceedings.  Matter  of  the  Opening  of 
Oneida  Street,  22  Misc.  240. 

Where  a  city  charter  provides  that  no  notice  of  condemnation 
proceedings  shall  be  given  to  any  one,  except  such  as  may  be 
derived  from  the  publication  and  subsequent  service  upon  owners 
or  persons  having  an  interest  of  a  copy  of  the  resolutions  of  the 
common  council  declaring  that  it  intends  to  take  certain  prop- 
erty, etc.  ;  and  where  the  charter  does  not  require  a  notice  to 
be  given  that  any  person  or  party  in  interest  can  appear  at  any 
time  or  place,  and  where  it  provides  for  no  notice  of  the  proceed- 
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ings  before  the  commissioners,  or  any  opportunity  to  be  heard, 
and  where  no  notice  is  required  to  be  given  of  the  commissioner's 
report,  etc.,  the  appointment  of  commissioners  would  violate  the 
constitution,  which  forbids  private  property  being  taken  for 
public  use  without  just  compensation,  and  without  due  process 
of  law.  Matter  of  the  Opening  of  Oneida  Street,  22  Misc.  236, 
49  Supp.  828,  83  St.  Rep.  838.  A  proceeding  by  a  water  com- 
pany  to  acquire  land,  brought  under  §  83  of  the  Transportation 
Corporations  Law,  must  be  dismissed  on  failure  to  prove  the 
filing  of  the  survey  and  map  required  by  the  section.  Matter 
of  Citizens  Water  Works  Co.,  32  App.  Div.  54,  52  Supp.  473,' 
86  St.  Rep.  473. 

Under  the  charter  of  the  city  of  Johnstown,  the  city  is  author- 
ized to  take  only  such  land  as  is  necessary  to  lay  out,  open,  and 
extend  streets  in  said  city,  and  if  it  already  owns  any  land  within 
the  line  of  the  proposed  street  or  land  therein  has  been  given  to 
it,  such  lands  need  not  be  condemned.  City  of  JoJinstoivn  v. 
Wade,  30  App.  Div.  5,  5 1  N.  Y.  Supp.  763,  85  St.  Rep.  763.  While 
it  is  more  convenient  and  less  expensive  to  include  all  lands  and 
owners  in  one  proceeding,  it  is  not  necessary  ;  separate  applica- 
tions may  be  made  to  the  court  as  to  each.  City  of  Johnstozvn 
V.  Wade,  30  App.  Div.  5,  51  N.  Y.  Supp.  763,  85  St.  Rep.  763. 
In  condemnation  proceedings,  an  objecting  land  owner,  who, 
by  verified  answer,  puts  in  issue  certain  facts  alleged  in  the  ap- 
plication, and  denies  that  any  power  has  been  given  to  take  the 
land  in  question  for  the  reason  that  the  land  is  already  occupied 
for  a  public  purpose,  is  entitled  to  have  the  question  thus  pre- 
sented decided,  before  commissioners  of  estimate  and  assessment 
are  appointed  to  determine  and  assess  the  damages.  Matter  of 
Mayor,  22  App.  Div.  124,  47  Supp.  965,  81  St.  Rep.  965. 

Submission  to  the  voters  of  a  village  of  the  question  whether  a 
lighting  .system  shall  be  established  is  a  condition  precedent  to 
the  authority  of  its  board  of  water  commissioners,  under  chap. 
680,  Laws  1894,  to  acquire  by  condemnation  proceedings  a  light- 
ing system  existing  in  the  village,  and  unless  such  question  has 
been  submitted,  such  proceedings  are  absolutely  void.  Matter  of 
Village  of  Le  Roy,  23  Misc.  53,  50  Supp.  611,  84  St.  Rep.  611. 
Submission  of  the  question  whether  the  taxes  authorized  by  the 
statute  shall  be  levied  and  collected  is  not  authorized  and  is  not 
an  equivalent  of  the  submission  of  the  question  whether  a  lighting 
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system  shall  be  established.  Matter  of  Village  of  Le  Roy,  23 
Misc.  53,  50  Supp.  611,  84  St.  Rep.  611.  Where  the  city  charter 
provides  that  compensation  for  lands  taken  for  a  street  shall  be 
made  to  owners  and  also  to  persons  having  an  interest  in  the 
property,  mortgagees  of  the  land  are  entitled  to  notice.  Matter 
of  Oneida  Street,  22  Misc.  235,  49  Supp.  828,  83  St.  Rep,  828. 

Where  the  petitioner  fails  to  comply  with  the  provisions  of  § 
3360,  the  court  may  properly  sustain  oral  objections  to  the  appli- 
cation. Erie  &  Cent.  N.  Y.  Rd.  Co.  v.  Walsh,  i  App.  Div.  140,  37 
Supp.  996,  73  St.  Rep.  539.  An  answer  in  condemnation  pro- 
ceedings which  contains  a  denial  of  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  allegation  that  petitioner  is  a  cor- 
poration, raises  an  issue  which  the  petitioner  must  meet  by  proof, 
and  such  issue  is  not  waived  by  the  admission  on  the  trial  that  the 
petitioner's  ofificers  were  as  stated  in  the  petition.  Matter  of  Broad- 
way &  yth  Av.  Rd.  Co.,  73  Hun,  7,  57  St.  Rep.  108,  25  Supp.  1080. 

By  proceeding  with  the  matter,  a  party  waives  any  objection  to 
the  validity  of  the  proceedings  in  a  street  opening  which  he  might 
have,  and  which  he  should  have  made  when  the  commissioners 
were  appointed.  Matter  Lexington  Ave.  Ry.  Co.,  44  St.  Rep.  307, 
17  Supp.  870.  The  fact  that  a  railroad  company,  seeking  by  con- 
demnation a  right  of  way  in  a  street,  has  erected  illegal  structures, 
can  be  taken  advantage  of  only  by  property  owners  who  have 
been  affected  by  such  structures.  In  re  Met.  Elec.  Ry.  Co.,  12 
Supp.  506. 

To  bind  an  infant  land  owner  it  is  necessary  that  some  proper 
person  should  be  appointed  as  guardian  or  attorney  to  attend 
personally  to  the  interests  of  the  infant  upon  the  appraisal. 
Hotchkissv.  Auburn  &  R.  R.  R.  Co.,  36  Barb.  600. 

If  the  use  of  the  land  sought  to  be  accomplished,  through  the 
exercise  of  the  right  of  eminent  domain,  is  not  restricted  to  pri- 
vate parties  or  private  interests,  but  is  open  to  the  whole  public, 
it  is  no  valid  objection  that  it  will  benefit  one  person  or  class  of 
persons  more  than  others,  or  that  it  originated  through  private 
interests,  and  that  it  intended  to  some  extent  to  subserve  private 
purposes  ;  and  thus  the  public  use  of  a  natural  waterway,  to  float 
logs  from  one  part  of  the  State  to  the  great  lakes,  is  a  public  use 
within  the  meaning  of  the  constitution,  and  the  validity  of  the 
act  is  not  open  to  question  on  the  ground  that  the  use  is  not 
public.  Matter  of  Burns,  155  N.  Y.  26. 
67 
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ARTICLE  V. 
Trial  and  Judgment.    §§  3367,  3369. 

§  3367.  Trial  of  issues. 

The  court  shall  try  any  issue  raised  by  the  petition  and  answer  at  such  time  and 
place  as  it  may  direct,  or  it  may  order  the  same  to  be  referred  to  a  referee  to  hear  and 
determine,  and  upon  such  trial  the  court  or  referee  shall  file  a  decision  in  writing,  or 
deliver  the  same  to  the  attorney  for  the  prevailing  party,  within  twenty  days  after  the 
final  submission  of  the  proofs  and  allegations  of  the  parties,  and  the  provisions  of 
this  act  relating  to  the  form  and  contents  of  decisions  upon  the  trial  of  issues  of  fact 
by  the  court  or  a  referee,  and  to  making  and  filing  exceptions  thereto,  and  the  making 
and  settlement  of  a  case  for  the  review  thereof  upon  appeal,  and  to  the  proceedings 
■which  may  be  had  in  case  such  decision  is  not  filed  or  delivered  within  the  time 
herein  required,  and  to  the  powers  of  the  court  and  referee  upon  such  trial,  shall  be 
applicable  to  a  trial  and  decision  under  the  title. 

§3369.  [Am'd,  1895.]  Judgment;  costs  when  to  defendant; 
commissioners . 

Judgment  shall  be  entered  pursuant  to  the  direction  of  the  court  or  referee  in  the  deci- 
sion filed.  If  in  favor  of  the  defendant,  the  petition  shall  be  dismissed,  with  costs  to  be 
taxed  by  the  clerk  at  the  same  rates  as  are  allowed,  of  course,  to  a  defendant  prevailing 
in  an  action  in  the  Supreme  Court,  including  the  allowances  for  proceedings  before  and 
after  notice  of  trial.  If  the  decision  is  in  favor  of  the  plaintiff,  or  if  no  answer  has 
been  interposed  and  it  appears  from  the  petition  that  he  is  entitled  to  the  relief  de- 
manded, judgment  shall  be  entered,  adjudging  that  the  condemnation  of  the  real 
property  described  is  necessary  for  the  public  use,  and  that  the  plaintiff  is  entitled  to 
take  and  hold  the  property  for  the  public  use  specified,  upon  making  compensation 
therefor,  and  the  court  shall  thereupon  appoint  three  disinterested  and  competent  free- 
holders,residents  of  the  judicial  district  embracing  the  county  where  the  real  property  or 
some  part  of  it  is  situated,  or  of  some  county  adjoining  such  judicial  district,  commis- 
sioners to  ascertain  the  compensation  to  be  made  to  the  owners  for  the  property  to  be 
taken  for  the  public  use  specified,  and  fix  the  time  and  place  for  the  first  meeting  of 
the  commissioners.  Provided,  however,  that  in  any  such  proceeding  instituted  within 
the  first  or  second  judicial  district  such  commissioners  shall  be  residents  of  the  county 
where  the  real  property,  or  some  part  of  it,  is  situated,  or  of  some  adjoining  county. 
If  a  trial  has  been  had,  at  least  eight  days'  notice  of  such  appointment  must  be  given 
to  all  the  defendants  who  have  appeared.  The  parties  may  waive,  in  writing,  the 
provisions  of  this  section  as  to  the  residence  of  the  commissioners,  and  in  that  case 
they  may  be  residents  of  any  county  in  the  State.  Where  owners  of  separate  proper- 
ties are  joined  in  the  same  proceeding,  or  separate  properties  of  the  same  owner  are 
to  be  condemned,  more  than  one  set  of  commissioners  may  be  appointed. 

L.  1895,  '^h.  530. 

If  the  petition  does  not  state  the  facts  required  by  the  section 
to  be  stated,  an  objection  in  that  regard  can  be  raised  preliminarily 
in  effect  by  way  of  deiiuirrer,  and  should  be  disposed  of  before 
proceeding  to  the  merits.  If  such  objection  is  well  taken,  the 
proceeding  is  dismissed,  unless  a  proper  cause  for  amendment  is 
shown.  If  such  objection  is  overruled,  then  any  defence  to  the 
proceeding  by  way  of  denial  (jf  facts  in  the  petition  or  new  matter 
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outside,  may  be  set  up  by  affidavit  or  answer,  and  the  issues  so 
formed  are  to  be  tried.  Matter  of  N.  V.,  IV.  S.  &'  B.  R.  R.  Co., 
64  How.  217.  It  may  be  shown  on  presenting  the  petition  that 
it  is  not  properly  verified,  or  that  it  does  not  appear  that  the  com- 
pany has  been  unable  to  agree  with  the  owner.  N.  Y.  6f  Eric  R. 
R.  Co.  V.  Cony,  5  How.  177. 

The  objection  that  neither  the  petition  nor  the  map  filed  in  the 
office  of  the  county  clerk  shows  what  extent  of  land  was  to  be 
taken,  or  anything  more  than  a  line  showing  the  direction  of  the 
proposed  railroad,  should  be  raised  on  presentation  of  the  petition. 
Matter  of  N.  Y.  &"  Jamaica  R.  R.  Co.,  21  How.  434.  The  point 
may  be  raised  that  neither  the  petition  nor  map  referred  to  in  the 
petition,  as  filed  in  the  county  clerk's  office,  shows  what  extent  of 
land  is  to  be  taken,  or  anything  more  than  a  line  indicating  the 
direction  of  the  proposed  railroad.  Matter  of  Buffalo  &•  S.  L.  R. 
R.  Co.  V.  Reynolds,  6  How.  96. 

The  court  may  appoint  commissioners  to  appraise  all  the  lands 
proposed  to  be  taken  in  a  county,  although  owned  by  different 
parties.  The  statute  authorized  a  joint  commission,  comprehend- 
ing all  the  land  owners  included  in  one  petition,  and  there  is 
nothing  in  the  statute  to  prevent  several  owners  being  included 
in  one  petition.  Troy  6^  Rutland  R.  R.  Co.  v.  Cleveland,  6  How. 
238.  Where  a  railroad  company  makes  application  to  acquire 
land,  in  addition  to  what  is  required  for  its  roadway,  and  objec- 
tions are  made  by  the  owner  coupled  with  a  denial  of  the  specific 
allegations  of  the  petition,  respecting  the  purposes  for  which  the 
road  is  required,  the  burden  is  upon  the  petitioner  of  proving  the 
special  circumstances  alleged  in  support  of  the  averment  that  it 
requires  the  land.  The  provision  of  the  act  authorizing  the  land 
owner  to  disprove  the  allegations  of  the  petition  was  intended  to 
enable  him  to  introduce  proof  on  his  part  to  meet  that  offered  by 
the  petitioner,  and  to  disprove  allegations  of  the  petition  capable 
of  being  disproved.  As  to  the  special  circumstances  lying  within 
the  knowledge  of  the  petitioner,  it  is  put  to  its  proof  if  the  owner 
show  sufficient  cause  against  the  petitioner.  J/atter  of  N.  Y. 
Central  R.  R.  Co.,  66  N.  Y.  407.  It  is,  however,  said,  in  Matter  of 
Petition  of  N.  Y.  Bridge  Company,  4  Hun,  635,  that  the  burden 
of  proving  by  legal  evidence  that  the  facts  alleged  in  the  petition 
are  not  true,  is  by  this  section  cast  upon  the  owner  of  the  land, 
and  an  affidavit  or  answer  is  not  sufficient  for  that  purpose. 
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The  legal  existence  of  the  corporation  is  at  the  foundation  of 
its  right  to  acquire  property  under  the  right  of  eminent  domain ; 
it  is  a  fact  which  it  is  compelled  to  allege  in  its  petition,  and 
which  may  be  controverted.  If,  therefore,  by  non-performance 
of  a  condition  of  its  charter,  the  corporation  has  forfeited  or  lost 
its  corporate  rights  and  powers,  the  fact  may  be  averred  by  any 
one  whose  land  or  property  is  sought  to  he  appropriated  in  an- 
swer to  the  application.  So  held  on  reversing  order  appointing 
commissioners  of  appraisal.  Matter  of  Brooklyn,  etc.,  R.  R.  Co.,  72 
N.  Y.  245.  It  is  held  that  it  is  not  competent  to  inquire  into  an 
alleged  improper  issue  of  stock,  if  it  appears  that  valid  subscrip- 
tions to  the  extent  required  by  the  statute  have  been  made,  and 
10  per  cent,  thereon  paid  in  cash.  Matter  of  Stateti  Island 
Transit  Co.,  38  Hun,  381.  Where  the  petition  averred  the  due 
incorporation  of  petitioner,  and  a  counter-afifidavit  denied  any 
knowledge  or  information  sufficient  to  form  a  belief,  held,  that, 
considered  simply  in  an  affidavit,  it  was  not  a  denial  of  the  aver- 
ment, that,  treated  as  an  answer,  there  was  not  such  a  denial  as 
put  the  petitioner  to  proof  of  its  incorporation;  Code,  §1776; 
that,  therefore,  conceding  that  the  land  owner  might,  without  a 
formal  denial,  disprove  the  fact,  the  burden  was  upon  him  of 
proving  that  the  petitioner  was  not  a  corporation.  Matter  of  N. 
Y.,  Lackawanna  &  W.R.  R.  Co.  v.  Union  Steamboat  Co.,  99  N.  Y. 
12,  af^rming  35  Hun,  220.  A  denial  of  the  intention  of  a  rail- 
road company  to,  in  good  faith,  construct  and  finish  its  road, 
made  by  the  owner  of  the  property  sought  to  be  taken,  raises  an 
issue  for  trial  before  commissioners  can  be  appointed,  and  puts 
the  burden  of  proof  upon  the  company.  Matter  of  Staten  Island 
Rapid  Transit  R.  R.,  20  Week.  Dig.  15. 

Where  the  court  failed  to  appoint  commissioners  or  to  fix  a 
date  for  the  hearing,  it  was  held  that  it  had  power  by  §  3369  of 
the  Code  to  supply  the  omission.  Matter  of  ManJiat.  Ry.  Co.  v. 
Stroiib,  68  Hun,  90,  52  St.  Rep.  44,  22  Supp.  602.  It  was  held 
that  an  order  appointing  commissioners,  granted  five  days  before 
the  time  for  the  first  hearing  and  entered  three  days  before  that 
time,  did  not  give  sufficient  time  to  those  who  had  appeared, 
under  the  requirements  of  §  3369  of  the  Code.  Manhat.  Ry.  Co. 
V,  Strouh,  68  Hun,  90,  52  St.  Rep.  44,  22  Supp.  602, 
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Judgment  and  Order  Appointing  Commissioners. 

{Caption. ) 
1 


In  the  Matter  of  the  Petition  of  the  Brooklyn 
Elevated  Railway  Company  to  acquire  title, 
etc.,  in  the  real  estate  of,  etc.,  etc. 


- 147  N.  Y.  344. 


The  above-named  plaintiff  having  duly  applied  to  this  court  by  a 
petition  duly  served  upon  the  defendants  above  named  for  a  judg- 
ment adjudging  that  the  public  use  requires  the  condemnation  of 
real  property  described  in  said  petition,  and  for  the  appointment  of 
commissioners  of  appraisal  to  ascertain  and  appraise  the  value  of 
said  property,  and  for  further  relief,  and  the  said  defendants  above 
named  having  answered  the  said  petition,  and  the  issue  raised  by 
said  answer  having  been  referred  to  Horatio  C.King,  Esq.,  as  sole 
referee,  to  hear  and  determine  the  same,  and  the  said  referee  having 
duly  rendered  his  report  to  this  court,  and  judgment  having  been 
duly  entered  thereon,  in  which  it  is  adjudged  and  decreed,  that  the 
plaintiff  is  entitled  to  take  and  hold  the  interest  and  easements  de- 
scribed in  the  petition  herein,  appertaining  to  the  appraisals  of  the 
property  owned  by  defendants  above  named  and  described  in  said 
petition,  upon  making  compensation  therefor,  and  the  plaintiff  hav- 
ing applied  to  this  court  for  the  appointment  of  said  commissioners 
of  appraisal,  upon  reading  and  filing  the  affidavit  of  Francis 
Farquhar,  verified  the  9th  day  of  March,  1893,  and  due  proof  of  the 
service  of  notice  of  said  application  upon  Stephen  M.  Hoye, 
Esq.,  the  attorney  for  the  defendants  above  named,  and  after  hear- 
ing counsel  for  the  plaintiff  in  support  of  said  motion,  and  Stephen 
M.  Hoye  in  opposition  thereto,  and  due  deliberation  being  had, 
it  is 

Ordered,  that  John  H.  Kemble,  Charles  M.  Vail,  and  Simon  B. 
Chittenden,  Esq.,  three  disinterested  and  competent  freeholders,  re- 
siding in  the  city  of  Brooklyn  and  county  of  Kings,  be  and  they 
are  hereby  appointed  commissioners  of  appraisal  to  ascertain  and 
appraise  the  compensation  to  be  made  to  Henry  F.  Flarris  and  John 
Flynn,  defendants  herein,  for  the  interests  and  easements  in  the 
property  respectively  owned  by  them,  adjudged  to  be  taken  in  said 
judgment,  entered  and  filed  herein  on  the  8th  day  of  February, 
1893,  for  the  public  use  therein  specified.     And  it  is  also 

Ordered,  that  the  first  meeting  of  the  said  commissioners  be  held 
at  No.  183  Montague  Street,  in  the  city  of  Brooklyn,  on  the  28th 
day  of  March,  1893,  at  10  o'clock  in  the  forenoon  of  that  day. 

Enter.  E.  M.  C. 

Order   Appointing   Commissioners   on   Application   of  Owner. 

{Caption. ) 


148  N.  Y.  I. 


In  the  Matter  of  the  Petition  of  George  Clark 
for  the  Appointment  of  Commissioners,  etc. 

On  reading  and  filing  the  petition  of  George  Clark,  verified  the 


I062    PROCEEDINGS   FOR   CONDEMNATION    OF   REAL    PROPERTY. 

Art.  6.     The  Commissioners  and  the  Award. 

loth  day  of  March,  1892,  by  which  it  appears  that  the  water  com- 
missioners of  Amsterdam,  pursuant  to  the  authority  vested  in  them 
by  an  act  of  the  legislature  of  the  State  of  New  York,  entitled  "An 
act  to  provide  for  a  supply  of  water  in  the  village  of  Amsterdam, 
and  to  exempt  said  village  from  the  provisions  of  chapter  181  of 
the  Laws  of  1875,  passed  April  14th,  1881,  and  acts  amendatory 
thereof  and  supplemental  thereto,"  for  taking  and  appropriating  cer- 
tain lands,  tenements,  and  hereditaments  of  the  said  petitioner  in 
the  said  petition  described,  situated  in  the  county  of  P\ilton,  and  on 
proof  of  due  and  personal  service  of  a  copy  of  said  petition  and 
notice  of  this  motion  more  than  ten  days  since,  upon  the  president 
and  secretary  of  the  water  commissioners  of  Amsterdam  ;  and  on 
motion  of  Borden  D.  Smith,  of  counsel  for  petitioner,  after  hearing 
C.  S.  Nisbet,  of  counsel  appearing  for  the  water  commissioners  of 
Amsterdam,  and  reading  the  affidavit  of  C.  S.  Nisbet. 

Ordered,  that  William  Green,  Thomas  G.  Foster,  and  James  T. 
Bradford,  three  disinterested  citizens  of  the  said  county  of  Fulton, 
freeholders,  be  and  they  hereby  are  appointed  commissioners  of 
assessment  under  and  pursuant  to  the  provisions  of  the  aforesaid 
act  to  determine  the  damage  sustained  by  the  said  petitioner,  George 
Clark,  by  reason  of  the  taking  of  his  lands,  tenements,  and  heredita- 
ments, rights  or  property,  by  the  said  The  Water  Commissioners  of 
Amsterdam,  for  the  purposes  of  the  aforesaid  act  ;  and  the  sum 
which  will  be  a  just  compensation  to  the  said  George  Clark,  peti- 
tioner, for  the  appropriation  to  the  purposes  of  said  act  of  any  prop- 
erty, rights,  or  privileges  belonging  to  him,  that  may  be  required  for 
the  purposes  of  the  said  act;  and  for  the  title  or  use  of  any  such 
property. 

Said  commissioners  are  at  liberty  to  sit  in  Montgomery  County 
for  the  purpose  of  hearing  testimony  of  witnesses  on  the  part  of  the 
Water  Commissioners  of  Amsterdam  residing  in  said  county. 

Let  this  order  be  entered  in  the  Fulton  County  clerk's  office. 

JOHN  R.  PUTMAN, 

/  6-.  C. 

ARTICLE  VL 

The  Commissioners  and  the  Award. 

Sub.  I.  The  hearing.    §  3370. 
2.  The  award. 

Sub.    I.   The  Hearing.      §  3370. 

§  3370.    [Am'd,  1898.]    Duties  and  powers  of  commissioners. 

The  commissioners  shall  take  and  sul)scribe  the  constitutional  oath  of  ottice.  Any 
of  them  may  issue  subpoenas  and  administer  oaths  to  witnesses;  a  majority  of  them 
may  adjourn  the  proceeding  before  them,  from  time  to  time  in  their  discretion. 
Whenever  they  meet,  except  by  appointment  of  the  court  or  pursuant  to  adjournment, 
they  shall  cause  at  least  eight  days'  notice  of  such  meeting  to  be  given  to  the  defend- 
ants who  have  appeared,  or  their  agents  or  attorneys.  They  shall  view  the  premises 
described  in  the  petition,  and  hear  the  proof  and  allegations  of  the  parties,  and  reduce 
the  testimony  taken  by  them,  if  any,  to  writing,  and  after  the  testimony  in  each  case 
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is  closed,  they,  or  a  majority  of  them,  all  being  present,  shall,  without  unnecessary 
delay,  ascertain  and  determine  the  compensation  which  ought  justly  to  be  made  by  the 
plaintiff  to  the  owners  of  the  property  appraised  by  them  ;  and,  in  fixing  the  amount 
of  such  compensation,  they  shall  not  make  any  allowance  or  deduction  on  account  of 
any  real  or  supposed  benefits  which  the  owners  may  derive  from  the  public  use  for 
which  the  property  is  to  be  taken,  or  the  construction  of  any  proposed  improvement 
connected  with  such  public  use.  But  in  case  the  plaintiff  is  a  railroad  corporation 
and  such  real  property  shall  belong  to  any  other  railroad  corporation,  the  commis- 
sioners, on  fixing  the  amount  of  such  compensation,  shall  fix  the  same  at  its  fair  value 
for  railroad  purposes.  They  shall  make  a  report  of  their  proceedings  to  the  Supreme 
Court  with  the  minutes  of  the  testimony  taken  by  them,  if  any  ;  and  they  shall  each 
be  entitled  to  six  dollars  for  services  for  every  day  they  are  actually  engaged  in  the 
performance  of  their  duties,  and  their  necessary  expenses,  to  be  paid  by  the  plaintiff ; 
provided,  that  in  proceedings  within  the  counties  of  New  York  and  Kings  such  com- 
missioners shall  be  entitled  to  such  additional  compensation  not  exceeding  twenty-five 
dollars  for  every  such  day,  as  may  be  awarded  by  the  court. 
L.  1898,  ch.  384.     In  effect  Sept.  i,  1898. 

A  proceeding  taken  by  the  city  of  New  York  under  the  Con- 
solidation Act  to  acquire  lands  is,  within  the  definition  contained 
in  §  3334  of  the  Code,  a  special  proceeding,  and  should  be  heard 
as  such  proceedings  are  ordinarily  heard,  although  no  particu- 
lar method  of  procedure  is  prescribed  by  that  act.  Matter  of 
Mayor,  22  App.  Div.  124,  47  Supp.  965,  81  St.  Rep.  965.  The  right 
of  the  owner  of  a  farm  of  which  a  portion  is  to  be  taken  for  the 
construction  of  a  railroad  to  ride  on  such  road  or  transport  part 
of  his  property  thereon,  upon  payment  of  the  established  tolls,  is  a 
right  of  "  public  use,"  the  benefits  arising  from  which  cannot  be 
considered  by  commissioners  appointed  in  the  condemnation  pro- 
ceedings. Lcwiston  &■  Yoiingstoivn  Frontier  R.  R.  Co.  v.  Ayer, 
27  App.  Div.  571,  50  Supp.  502,  84  St.  Rep.  502. 

Where  land  used  for  business  purposes  is  taken,  the  owner 
is  entitled  to  show  the  general  character  of  the  business,  but  not  the 
profits  resulting  therefrom.  Matter  of  Gilroy,  26  App.  Div.  314, 
49  Supp.  798.  83  St.  Rep.  798.  Commissioners  appointed  in  con- 
demnation proceedings  may  properly  be  influenced  in  their  ap- 
praisal by  their  conclusions  reached  from  their  personal  inspection 
and  examination  of  the  premises.  Matter  of  Daly,  26  App.  Div. 
326,  49  Supp.  795,  83  St.  Rep.  795. 

Proceedings  before  commissioners  appointed  in  condemnation 
proceedings  are  not  conducted  on  the  strict  lines  of  trials  before 
courts.  Matter  of  Stateii  Island  and  Midland  R.  R.  Co.,  22  App. 
Div.  366,  48  Supp.  274,  82  St.  Rep.  874.  In  proceedings  to  con- 
demn land  for  a  public  improvement  the  owner  may  show  the  value 
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of  the  land  for  any  purpose  for  which  it  may  be  used,  although  he 
may  have  put  it  to  a  different  use.  Matter  of  Gilroy,  26  App.  Div. 
314,  49  Supp.  798,  83  St.  Rep.  798.  Under  the  provisions  of  chapter 
490,  Laws  1883,  the  aqueduct  commissioners  were  not  confined  to 
an  area  which  would  be  overflowed  by  reason  of  the  construction  of 
the  dam  across  the  Croton  River,  but  were  authorized  to  include 
land  likely  to  be  overflowed  in  extraordinary  freshets  and  also 
land  necessary  to  protect  the  water  supply  from  pollution  or  in- 
jury. Matter  of  Gilroy,  32  App.  Div.  216,  52  Supp.  990,  86  St. 
Rep.  990. 

Where  several  adjournments  were  had  on  account  of  the  fail- 
ure of  the  land  owner  to  appear,  the  commissioners  were  justified 
in  taking  testimony,  and  a  motion  to  open  the  default  was  prop- 
erly denied.  Matter  Mct.Ry.  Co.,  72  Hun,  638,  25  Supp.  399,  55 
St.  Rep.  760,  Commissioners  in  proceedings  to  condemn  land 
for  a  street  have  jurisdiction  to  try  the  question  of  easements  in 
favor  of  abutting  property  owners.  Matter  of  Ethel  St.,  3  Misc. 
403,  24  Supp.  689.  The  power  to  adjourn  rests  in  the  majority 
of  the  board,  or  the  commissioners.  In  re  Nezvland  Ave.,  15 
Supp.  63,  38  St.  Rep.  796.  Commissioners  are  authorized  to 
inspect  the  property,  and  their  finding  will  not  be  disturbed  unless 
it  is  apparent  that  injustice  has  been  done.  In  making  the  award, 
they  are  not  bound  by  the  evidence  of  experts,  but  may  act  upon 
their  own  conclusion  derived  from  such  inspection.  Matter  of 
N.  V.  Elev.  Ry.  Co.,  35  St.  Rep.  944,  12  Supp.  858;  Matter  of 
the  Dept.  of  Public  Parks,   53  Hun,  280,  25  St.  Rep.  9,  6  Supp.  750. 

The  burden  of  proof  rests  upon  the  petitioner  to  prove  allega- 
tions which  are  denied  by  the  answer.  City  of  Syracuse  v,  Bene- 
dict, 86  Hun,  343,  33  Supp.  944,  6-]  St.  Rep.  614.  The  value  of 
a  water  power  which  depends  upon  locality  and  adaptability  to 
the  use  made  of  adjoining  property  cannot  be  shown  by  evidence 
of  the  price  paid  for  similar  property.  Matter  of  Thojiipson, 
127  N.  Y.  463,  40  St.  Rep.  200,  affirming  24  St.  Rep.  433,  5 
Supp.  370. 

In  proceedings  to  condemn  property  used  as  a  mill  site,  evi- 
dence as  to  the  amount  of  business  at  the  mill  and  the  profits  de- 
rived therefrom  is  inadmissible.  Matter  of  Au'ivton,  4^  St.  Rep. 
18,  19  Supp.  573.  In  a  proceeding  to  acquire  water  rights,  the 
solvency  of  the  petitioner  is  immaterial,  and  evidence  upon  that 
subject  inadmissible.     Matter  of  P.  Water-works,  44  St.  Rep.  925, 
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17  Supp.  661.  Testimony  as  to  what  was  done  by  another 
surveyor  on  similar  work  in  his  report  is  immaterial.  Matter  of 
Depart,  of  Public  Parks,  12  'Eit.  Rep.  832,  1 1  Supp.  176.  Where 
claimant  asks  damages  for  injuries  to  water  privileges,  buildings, 
etc.,  caused  by  blasting,  and  an  easement  only  had  been  taken  in  the 
land,  evidence  was  excluded  by  the  commissioners  as  to  the  costs 
of  the  buildings,  etc.,  claimed  to  have  been  injured,  held,  proper. 
Matter  of  Thompson,  35  St.  Rep.  266,  12  Supp.  182  ;  see  also 
Matter  of  Thompson,  57  Hun,  419,  32  St.  Rep.  969,  10  Supp.  705. 
The  admission  of  evidence  which  could  not  be  received  by  the 
court  is  not  necessarily  fatal  to  the  determination  of  commis- 
sioners of  appraisal.  Matter  of  Elev.  Ry.  Co.,  29  St.  Rep.  190,  8 
Supp.  707. 

The  commissioners  are  required  "to  view  the  premises  and 
hear  the  proofs  and  allegations  of  the  parties  ;  "  having  done  this, 
they  are  required  "  without  any  unnecessary  delay  to  determine 
the  compensation  which  ought  justly  to  be  made."     The   order 
in  which  they  shall  proceed  is  a  matter  left  entirely  to  their  dis- 
cretion.    They  have  no  right  to  omit  to  hear  the  proofs  and  alle- 
gations of  the  parties,  but  whether  they  shall  hear  the  proof  be- 
fore or  after  viewing  the  premises  is  for  them  to  decide ;  so  as 
to  whether  one  party  or  the  other  shall  be  first  heard  is  for  them 
to  determine,   and  the  parties  are  concluded   by  their  decision. 
Albany  Northern,  etc.,  R.  R.  Co.  v.  Lansing,  16  Barb.  68.     Where 
objections  are  made  by  the  owner,  coupled  with  a  denial  of  the 
allegations  of  the  petition,  the  burden  is  on  the  petitioner  of  ad- 
ducing proof  in  support  of  the  petition.     Matter  of  N.  V.  Central 
R,  R.  Co.,  66  N.  Y.  407.     The  party  whose  land  is  taken  and  who 
claims  damages  therefor  has  the  right  to  the  opening  and  closing 
argument  in  the  proceedings  ;  the  rule  is,  that  the  party  entitled 
to  unliquidated  damages,    there   being  no    other  issue,  has  the 
right  to  open  and  close.     Matter  of  N.  V.,  L.  &'  IV.  R.  R.  Co.,  33 
Hun,   148  ;  af^rmed  without  opinion,  98  N.  Y.  664.     It  is  also 
held    below  that    a    party    who    has,  by   putting  in    a   general 
appearance  and  proceeded  without  objection,  submitted  himself 
to  the  jurisdiction  of  the  court,  cannot  afterward  raise  objection 
to  the  sufficiency  of  the  verification  to  the  petition.    Lackaivanna, 
etc.,  R.  R.  Co.,  V.  Scheu,  33  Hun,  148. 

An  error  in  the   admission   of  evidence  is  not  cured   by   the 
certificate  of  one  of  the  commissioners  that  it  did  not  affect  the 
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report.  Matter  of  N.  V.,  Lackazvanna  <5f  W.  R.  R.  Co.,  29  Ilun, 
I,  It  is  the  right  of  the  land  owner  to  produce  before  the  com- 
missioners, and  the  duty  of  the  commissioners  to  hear,  any  and 
all  evidence  which  would  be  competent  in  a  court  of  law  on 
similar  questions.  RocJicster  ^  Syracuse  R.  R.  Co.  v.  Budlong,(> 
How.  467.  And  the  owner  is  entitled  to  full  opportunity  to  be 
heard.  N.  V.  &'  Erie  R.  R.  Co.  v.  Colburn,  6  How.  223.  While 
the  commissioners  are  required  to  view  the  premises  as  well  as 
hear  the  proofs  and  allegations  of  the  parties,  they  are  to  act 
upon  their  view  as  well  as  the  evidence.  Trojy  (Sf  Boston  R.  R. 
Co.  V.  Lee,  13  Barb.  169.  They  are,  however,  controlled  by  the 
established  rules  of  evidence.  Troy  ^  Boston  R.  R.  Co.  v.  NortJi- 
er7i  Turnpike  Co.,  16  Barb.  100 ;  Matter  of  Utica  &'  C.  R.  R.  Co., 
56  Barb.  456.  An  award  made  without  testimony  would  be 
regular.  The  commissioners  must  decide  according  to  their  own 
judgment.  Rondoiit  <&*  Osivego  R.  R.  Co.  v.  Dcyo,  S  Lans.  298  ; 
Rondout  (5f  Oszvego  R.  R.  Co.  v.  Field,  38  How.  187.  The  fact 
that,  during  the  examination  of  the  premises  by  the  commis- 
sioners, one  of  them  was  for  a  time  separated  from  the  others,  is 
not  an  irregularity  for  which  the  award  will  be  set  aside.  Matter 
of  N.  v.,  Lackazvanna  <5f  W.  R.  R.  Co.,  63  How.  265. 

The  compensation  for  damages  should  not  be  restricted  to  the 
actual  value  of  the  land  taken,  nor  to  the  depreciation  of  the  value 
caused  by  the  separation  of  the  piece  from  the  whole,  but  to  the 
difference  in  value  of  the  property  before  and  after  the  improve- 
ment. Mills  on  Eminent  Domain,  §  159,  citing  numerous 
authorities.  Where  the  owner's  whole  tract  is  taken,  its  market 
value  at  the  time  of  taking  is  the  measure  of  compensation  ; 
where  only  a  part  of  the  lot  is  taken,  it  must  be  treated  not  as  a 
separate  and  independent  piece,  but  in  its  relation  to  the  part 
not  taken.  The  general  rule  of  damages  which  covers  the  part 
taken,  and  the  injury  to  the  remaining  land,  is  that  the  owner 
is  entitled  to  the  difference  between  the  market  value  of  the 
whole  lot  or  tract  before  the  taking  and  the  market  value  of  what 
remains  to  him  after  such  taking.  It  seems,  in  proceedings  by  a 
railroad  corporation  to  acquire  a  right  to  lay  its  tracks  in  a  street 
or  highway,  the  fee  of  which  is  in  the  owner  of  the  adjoining 
land,  the  proper  compensation  is,  first,  the  full  value  of  the  land 
taken  ;  second,  a  fair  and  adequate  compensation  for  all  the  in- 
jury the  owner  has  sustained  and  will  sustain  by  the  making  of 
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the  railroad  over  his  land  ;  and  for  this  purpose  it  is  proper  to 
ascertain  the  effect  the  conversion  of  the  street  into  a  railroad 
track  will  have  upon  the  residue  of  the  owner's  land.  Henderson 
V.  N.  V.  Central  R.  R.  Co.,  78  N.  Y.  423.  In  making  appraisals 
of  the  damages  sustained  by  a  person  whose  property  is  taken 
for  the  purpose  of  a  railroad,  the  true  rule  is  to  determine  what 
will  be  the  effect  of  the  proposed  change  on  the  market  value  of 
the  property  remaining.  The  proper  inquiry  is,  what  is  the  en- 
tire property  now  fairly  worth  in  the  market,  and  what  will  that 
part  not  taken  be  worth  when  the  improvement  is  made.  TJie 
Troy  ^  Boston  R.  R.  Co.  v.  Lee,  13  Barb.  169. 

The  intention  of  the  legislature  was  to  confine  the  commis- 
sioners to  an  estimate  of  the  price  to  be  paid  by  the  railroad 
company  to  the  owner  of  the  land  proposed  to  be  taken,  regardless 
of  the  benefits  which  might  result  to  him  as  the  owner  of  adjoin- 
ing land  in  consequence  of  the  contemplated  improvement.  It 
is  a  proper  rule  for  the  commissioners  to  adopt  that  they  will 
allow  full  compensation  for  the  land  taken,  including  therein  the 
damages  to  the  adjacent  land  by  reason  of  such  taking,  and  that 
they  will  not  allow  consequent  and  prospective  damages.  They 
are  to  consider  how  the  taking,  not  how  the  use,  of  the  land  will 
afTect  the  residue  of  the  owner's  land,  and  award  damages  ac- 
cordingly. Albany  &•  Northern  R.  R.  Co.  v.  Lansing,  16  Barb.  68. 
The  ofifice  of  the  commissioners  is  to  determine  the  compensation 
to  be  awarded  to  the  owner  of  the  real  estate  proposed  to  be 
taken  ;  they  are  to  decide  questions  of  present  value,  and  not  to 
speculate  in  respect  to  the  probable  consequences  of  constructing 
and  operating  a  railroad.  TJie  Canandaigua  &f  N.  F.  R.  R.  Co. 
V.  Payne,  16  Barb.  273.  The  proper  inquiry  is,  what  is  the  fair 
marketable  value  of  the  whole  property,  and  what  will  be  the  fair 
marketable  value  of  the  property  not  taken.  The  difference  will 
be  the  true  amount  of  the  compensation  to  be  awarded.  Black 
River  6f  M.  R.  R.  Co.  v.  Barnard,  9  Hun,  104. 

For  the  rule  when  land  is  taken  for  a  highway,  with  right  to 
use  the  highway  for  a  railroad,  see  Matter  of  Prospect  Park  ^  C. 
T.  R.  R.  Co.,  13  Hun,  345  ;  S.  C.  16  id.  261.  It  is  competent  to 
show,  where  land  is  taken  for  a  specific  use,  as  a  railroad,  that 
the  land  not  taken  is  depreciated  in  value  by  the  use  of  the  land 
taken,  and  if  that  depreciation  consists  in  the  imposition  of  ex- 
pense  upon   the  owner  of   such  lands,  what   that  expense  will 


I068   TROCEEDINGS   FOR   CONDEMNATION   OF   REAL   PROPERTY 


Art.  6.     The  Commissioners  and  the  Award. 


be.     Matter   of  Blooinjield,   etc.,   Gas-Liglit  Co.,    i    T.  &  C.  549. 
When   land   is  taken   for  the   construction  of   a  railroad  without 
the    consent    of   the    owner,    the    compensation    therefor   is   not 
limited  to  the  depreciation  of  the  residue  of  the  lot    from  which 
it  is  taken  by  such  separation,  but  the   owner  is  entitled   to  re- 
cover also  for  any  depreciation  caused  by  the  use  to  which  it  is 
appropriated  ;  where   only   part  of  a  lot   is  taken,  the  question 
is,  what  will  the  whole  bring  in  the   market  after  the  railroad 
is  constructed,   and  everything  which  will  depreciate   the  value 
of  that  residue  is  to  be  taken  into  account.     The  damages  to  be 
paid  are  to  be  determined   by  the  detriment  occasioned  to  the 
owner  of  the  land  taken,  and  the  amount  thereof  should  be  neither 
increased  or  diminished   by  the  fact  that   the  land  to  be  taken 
was  peculiarly  well  situated  or  adapted  to  the  uses  of   a   railroad. 
Matter  of  The  Boston,  H.  T.,  etc.,  R.  R.  Co.,  22  Hun,  176.     If  it 
is  more  exposed  to  fire,  if  access  is  more  difficult,  if  its  use  is  more 
inconvenient,  if  its  value   is  depreciated  by  smoke,  noise,  or  in- 
creased danger,  these  are  all  to  be  considered.     The  question  is, 
what  is  the  market  value  of  the  whole  without  the  railroad ;  what 
is  the  market  value  of  the  remainder  with  the   railroad.     Matter 
of  Utica,  etc.,  R.  R.  Co.,  56  Barb.  457.     See,  also,   Troy  ^^  Boston 
R.  R.  Co.  V.  Lee,   13  id.  169;  Rood  v.  N.  V.  &  Erie  R.  R.  Co.,  18 
id.  80.     The  same  rule  is  also  held  in  i  T.  &  C.  549,  supra,  as  to 
the  consideration  of  damages  to   remaining  land  by  that  taken 
for  railroad  purposes,  but  is  contrary  to  the  rule  in  Albany  &f 
Northern   R.  R.  Co.,  16  Barb.  68;    Troy    6f    B.    R.   R.    Co.  v. 
Northern    Turnpike  Co.,  id.   100;  Canandaigiia  ^  Niagara  Falls 
R.  R.  Co.  V.  Payne,   id.  273  ;  Black  River  ^  M.  R.  R.  Co.  v.  Bar- 
nard, 9  Hun,  104;  Matter  of  Prospect  Park  <5f  C.  /.  R.  R.  Co.,  13 
id.  345  ;  Matter  of  Union  Village,  etc.,  R.  R.  Co.,  53  Barb.  457  ; 
Matter  of  N.  V.  Elevated  R.  R.  Co.,  36  Hun,  427.     But  see,  also, 
as  sustaining  56  Barb.  456,  supra.  Matter  of  N  Y.  C.  <5f  //.  R.  R. 
R.  Co.,   15     Hun,  63.      The     rule     upon    which    commissioners 
should  determine  the  compensation  which  ought  justly  to  be  made 
by  the  company  to  the  owner  is  well  settled  by  authority.     The 
owner  should  be  awarded  the  market  price   of  the  land   already 
taken,  and,  in  addition    thereto,  the  depreciation  in  the  market 
value   of    the  lands   remaining   as  compared    with    their  former 
market  value.     Matter  of  N  V.,  W.  S.  &>  B.  R.  R.  Co.,  29  Hun, 
609;  Matter  of  N.  V.,  W.  S.  &-  B.  R.  R.  Co.,  35  id.  262. 
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The  question,  "  What,  in  your  opinion,  will  be  the  effect  of  the 
proposed  improvements  upon  the  land  proposed  to  be  taken  in 
these  proceedings  upon  the  adjoining  lands?  "  is  not  admissible 
under  the  statute,  which  provided  that  the  commissioners  shall 
not  make  any  allowance  or  deduction  on  account  of  any  real  or 
supposed  benefits  which  the  parties  interested  may  derive  from 
the  construction  of  the  proposed  railroad.  Matter  of  N.  Y.,  IV. 
S.  <5f  B.  R.  R.  Co.,  35  Hun,  261.  Compensation  is  not  to  be  made 
to  one  whose  lands  are  not  taken,  although  he  suffers  consequen- 
tial damages  by  reason  of  the  construction  of  the  road.  Barnes 
V.  Sonthside  R.  R.  Co.,  2  Abb.  (N.  S.)  415  ;  Arnold  v.  H.  R.  R. 
Co.,  49  Barb.  108. 

In  case  of  a  dwelling-house  and  ten  acres  of  land  adjacent,  and 
occupied  in  connection,  separated  by  a  turnpike,  the  owner  of  the 
land  was  held  entitled  to  have  the  damages  to  the  whole  property 
estimated,  including  that  on  the  west  side  of  the  turnpike.  The 
land  should  have  been  treated  as  a  whole  and  the  damages  as- 
sessed on  a  whole.  A^.  F.,  W.  S.  &•  B.  R.  R.  Co.  v.  Lefever,  27 
Hun,  537.  Where,  however,  lands  consisting  of  blocks  of  land 
were  divided  by  a  railroad  already  built,  it  was  held  no  damages 
could  be  recovered  for  injury  to  property  upon  the  opposite  side 
of  the  track  from  that  taken,  and  the  damages  were  held  to  be : 
First,  the  value  of  the  ground  taken ;  second,  the  consequential 
damages,  if  any,  to  that  portion  of  the  land  lying  on  the  same 
side  of  the  block  as  that  taken.  Matter  of  N.  Y.  C.  ^  H.  R.  R. 
R.  Co.,  6  Hun,  149.  The  rule  laid  down  by  Pierce,  p.  212,  is  that 
a  mere  formal  division  into  lots,  or  even  division  by  a  highway, 
does  not  prevent  the  different  lots  being  treated  as  an  entirety, 
where  they  are  still  used  together  and  held  for  a  common  pur- 
pose. The  owner  cannot  ask  to  have  his  land  treated  as  several 
distinct  lots  for  the  purpose  of  increasing  the  damages,  and  yet 
ask  that  it  shall  be  considered  as  one  tract  from  which  the  railroad 
has  taken  a  part  for  the  purpose  of  securing  damages  on  the 
whole.  Matter  of  N.  K,  Lackaivanna  6f  W.  R.  R.  Co.,  27  Hun, 
151.  Loss  of  business  profits  and  good-will  are  not  substantial 
grounds  for  damages,  nor  are  they  to  be  considered  in  estimating 
the  injury  caused  by  the  taking  of  land.  Troy  &"  Boston  R.  R. 
Co.  V.  Nortlicrn  Turnpike  Co..  16  Barb.  100;  Canandaigua  &"  N. 
F.  Co.  V.  Payne,  id.  273  ;  N.  Y..  IV.  S.  &=  B.  R.  R.  Co.  v.  Cosack 
35  Hun,  6y^.    It  was  held,  in  Matter  of  N.  Y.  Elevated  Ry.  Cases, 
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36  Ilun,  427.  that  the  owner  is  not  entitled  to  compensation  for 
the  disturbance  caused  by  the  noise  and  vibration,  or  the  annoy- 
ance of  ashes,  dust,  cinders,  and  smoke  incidental  to  the  operation 
of  an  elevated  railway  any  more  than  of  a  surface  railway.  As  to 
the  rule  in  such  case,  with  respect  to  surface  railways,  the  author- 
ities collated,  Pierce  on  Railroads,  217,  sustain  the  doctrine  that 
inconveniences  from  noise,  smoke,  etc.,  are  not  independent 
grounds  of  compensation,  but  when  land  is  taken,  may  be  admit- 
ted in  estimating  depreciation  of  balance.  See  the  following 
authorities:  Radcliffe  v.  Brooklyn,  4  N.  Y.  195  ;  Gould  v.  Hudson 
R.  R.  Co.,  6  id.  535  ;  Bellinger  v.  N.  V.  Central  R.  R.  Co.,  23  id. 
42;  Selden  v.  D.  &>  H.  Canal  Co.,  29  id.  634;  Coster  v.  Albany, 
etc.,  R.  R.  Co.,  43  id.  399;  Brooklyn  Park  Commissioners  v.  Arin- 
sirong,  45  id.  234. 

In  estimating  the  damages  to  which  a  lessee  of  premises,  part  of 
which  he  uses  for  drying  goods  manufactured  in  the  rest,  is  entitled 
for  the  taking  of  his  drying-ground  for  railroad  purposes,  the 
commissioners  should  consider  the  injury  to  the  property  as  a 
whole,  the  difference  in  the  value  of  the  leasehold  interest  before 
and  after  the  land  is  taken  ;  but  the  willingness  of  the  lessor  to 
lease  another  piece  of  land,  suitable  for  drying  purposes,  is  not 
admissible.  .V.  Y.,  West  Shore  &f  B.  Ry.  Co.  v.  Bell,  28  Hun,  426. 
Where  valuable  property  was  rendered  difficult  of  access  from 
the  river  by  taking  of  lands  and  construction  of  railroad,  it  was 
held,  it  seems,  that  the  proper  measure  of  damages  would  be  the 
expense  of  restoring  communication  with  the  river,  destroyed  by 
the  construction  of  the  road.  Matter  of  N.  Y.,  IV.  S.  &'  B.  R.  R. 
Co.,  29  Hun,  646.  It  is  competent  to  show  how  much  other  land 
of  the  same  owner  is  injured  by  the  use  of  that  taken,  and  he  may 
give  evidence  of  the  value  of  the  land  for  any  purpose  for  which 
it  is  adapted.  Matter  of  N.  K,  Lackawanna  ^  IV.  R.  R.  Co.,  29 
Hun,  602.  See  this  case  as  to  rule  of  damages  where  part  of 
stock  farm  was  taken  holding  that  measure  of  damages  would  be 
what  it  would  cost  to  construct  another  track.  The  opinions  or 
conjectures  of  witnesses  as  to  the  effect  the  use  of  the  railroad 
will  produce  in  frightening  horses  on  a  turnpike,  or  as  to  the 
necessity  of  deviating  the  line  of  a  turnpike  at  another  place,  or 
the  cost  of  diversion,  or  that  a  bridge  ought  to  be  built  by  a  rail- 
road company  at  a  crossing,  or  as  to  the  amount  of  damages  the 
turnpike  company  will  sustain  by  reason  of  the  crossing  of  its 
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road,  are  said  to  be  inadmissible.  Troy  <&*  Boston  R.  R.  Co.  v. 
Northern  Turnpike  Co.,  i6  Barb.  lOO.  Although  the  measure  of 
damages  for  lands  condemned  for  railroad  purposes  is  not  in  any 
case  the  value  which  they  will  have  in  the  hands  of  the  corpora- 
tion acquiring  them  for  such  purposes,  yet  where  the  lands  have 
been  improved,  and  where  they  have,  in  the  hands  of  the  owner, 
a  special  value  for  railroad  purposes,  and  a  franchise  for  their  use 
for  such  purposes  has  been  granted  by  the  legislature,  and  they 
are  held  by  the  owner  for  such  use,  or  for  sale  for  such  use,  the 
market  value  of  the  land  for  the  use  of  which  it  is  especially 
adapted  becomes  the  measure  of  damages  and  it  is  proper  for 
the  commissioners  to  receive  and  consider  evidence  of  all  im- 
provements, the  location  of  the  track,  and  the  value  of  the  fran- 
chise. Technical  errors  committed  by  commissioners  in  the 
admission  of  evidence  of  value  or  damages  will  not  affect  the 
appraisal,  where  the  court  cannot  see  that  the  commissioners  have 
erred  in  the  principles  which  ought  to  govern  such' appraisal. 
An  appraisal  will  not  be  set  aside  as  excessive  unless  the  excess 
is  plain  and  palpable  on  the  evidence.  Matter  of  Lackawanna 
&f  Western  R.  R.  Co.,  27  Hun,  1 16.  It  is  said,  in  Boom  v.  Patter- 
son, 98  U.  S.  408,  that  the  compensation  is  to  be  estimated  by  refer- 
ence to  the  uses  for  which  the  property  is  suitable,  having  regard 
to  the  existing  business  and  wants  of  the  community,  or  such  as 
may  be  reasonably  expected  in  the  immediate  future.  It  is 
said,  flatter  of  N.  Y.  Central  &f  H.  R.  R.  R.  Co.,  6  Hun,  154,  that 
it  is  proper  for  the  owner  to  show  before  the  commissioners  the 
purpose  for  which  lots  had  been  purchased  by  him,  and  for  which 
they  were  intended  to  be  used.  See,  a.ho,  Rondont  &  O.  R.  R.  Co. 
V.  Deyo,  5  Lans.  298.  See,  for  the  principle.  In  re  Furnian  Street^ 
17  Wend.  649.  In  Trustees  of  College  Point  v.  Dennett,  5  T.  &  C. 
217,  it  is  held  that  upon  an  appraisal  of  a  pond  under  a  statute 
for  supplying  water,  etc.,  that  the  owner  was  entitled  to  show, 
upon  the  question  of  value,  that  there  was  not  a  pond  within  a 
radius  of  six  miles  that  could  be  made  a  source  of  supply  for 
cities  and  villages.  The  measure  of  damages  was  not  limited  to 
its  use  as  a  mill  or  ice-pond,  but  the  owner  was  entitled  to  receive 
its  value  for  any  use.  It  is  said,  in  Fnrniss  v.  H.  R.  R.  R.  Co., 
5  Sandf.  551,  that  all  damages  of  every  kind,  naturally  consequent 
upon  the  construction  of  a  railroad,  are  presumptively  included 
in  the  assessment.     The  commissioners  must   appraise  the  land 
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at  its  actual  value  ;  they  cannot  make  a  reservation  of  easements 
and  privileges  to  the  owner,  and  when  the  award  stated  that  it 
was  based  on  the  supposition,  and  made  on  the  condition  and 
with  the  understanding  that  the  owners  of  the  land  might  open 
a  street  across  the  railroad,  it  was  held  by  the  court  that  the 
appraisement  was  illegal,  and  that  the  inquisition  should  be  set 
aside.  Hill  V.  M.  &  H.  R.  R.  Co.,  5  Den.  206 ;  s.  C.  7  N.  Y.  152. 
See,  however,  Ex  parte  Hartford  &f  Conn.  R.  R.  Co.,  65  How. 
133,  holding  that  a  company  may  petition  for  the  appraisement  of 
the  surface  only  of  the  land  required  for  its  road.  Where  there 
is  a  mortgage  upon  the  land  taken  and  the  company  have  erected 
valuable  improvements  thereon,  held,  on  foreclosure  and  sale  in 
parcels  of  the  whole  of  the  mortgaged  premises,  that  the  rail- 
road company  were  bound  to  contribute  to  the  payment  of  the 
mortgage  debt  if  the  same  was  not  paid  by  the  sale,  in  the  inverse 
order  of  alienation  of  the  other  property  covered  by  the  mort- 
gage, the  full  value  of  the  piece  of  land  taken  and  appropriated 
by  them  at  the  time  of  such  appropriation,  with  interest  thereon 
to  the  time  of  payment.  Dows  v.  Congdon,  16  How.  571.  Where, 
in  pursuance  of  an  act  of  the  legislature,  lands  are  taken  by  a 
municipal  corporation  for  a  public  use,  upon  an  appraisement  and 
payment  of  their  value  to  the  holder  of  the  fee,  the  corporation 
acquires  an  absolute  right  to  them,  divested  of  any  inchoate  right 
of  dower  existing  in  the  wife.  Moore  v.  The  Mayor  of  Nciv  York, 
8  N.  Y.  no.  The  commissioners  should  determine  the  compen- 
sation to  be  made  to  a  widow  who  has  dower  or  life  estate  in 
lands  taken  {Matter  of  William  Street,  19  Wend.  678),  and  also 
the  compensation  to  be  made  to  the  mortgagee.  Matter  of  John 
Street,  id.  659.  Where  land  is  condemned  for  railroad  purposes, 
a  claim  to  a  portion  of  the  sum  awarded  as  compensation  made 
by  the  county  for  unpaid  taxes  upon  the  property  cannot  be 
maintained  on  any  ground  which  would  be  insufficient  in  a  direct 
proceeding  by  virtue  of  the  assessment  to  support  a  sale  of  the 
property  or  uphold  a  tax  title.  Matter  of  N.  V.  Central  6* 
H.R.R.R.  Co.,  90  N.  Y.  342,  modifying  15  Week.  Dig.  137. 
Change  of  ownership,  pending  proceedings,  shall  not  affect  the 
award,  but  it  is  to  be  made  and  perfected  as  if  no  conveyance 
had  been  made.  Laws  1854,  chap.  282,  §  6.  Where  a  tenant 
is  in  possession,  the  criterion  of  his  damages  is  the  amount 
by  which  the  rental    value  of  the    land    exceeds  the  rent    re- 
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served.  Matter  of  City  of  Buffalo,  i  Shel.  408  (Buffalo 
Super.). 

Commissioners  have  a  right  to  view  the  premises  in  question 
and  are  entitled  to  act  to  some  extent  upon  their  judgment. 
Matter  of  Metropolitan  Elevated  R.  R.  Co.,  76  Hun,  375,  27  Supp. 
756,  59  St.  Rep.  194.  They  may  disregard  the  testimony  of  wit- 
nesses and  base  their  conclusion  on  knowledge  and  information 
derived  from  a  view  of  the  premises.  ///  re  Kings  Co.  Elevated 
R.  R.  Co.,  15  Supp.  516;  In  re  Department  of  Public  Parks,  6 
Supp.  750. 

The  rule  is  well  settled  that  commissioners  appointed  in  con- 
demnation proceedings  will  not  be  governed  in  regard  to  the  admis- 
sibility of  evidence  by  the  strict  rules  obtaining  in  a  court ;  they 
may  review  the  premises  and  act  on  the  knowledge  thus  acquired, 
unless  they  have  pursued  a  course  which  has  plainly  been  detri- 
mental to  the  interests  of  the  party  appealing,  and  unless  their 
award  is  manifestly  unjust,  it  \\\\\  not  be  interfered  with.  Commis- 
sioners are  not  to  be  governed  exclusively  by  the  evidence  pro- 
duced before  them;  they  have  a  wider  range  and  a  larger  discre- 
tion in  receiving  evidence  than  courts,  and  may  base  their  con- 
clusions upon  a  personal  inspection  of  the  premises.  In  re  N.  Y. 
Elevated  R.  R.  Co.,  8  Supp.  707.  The  appointment  of  commis- 
sioners to  award  compensation  under  the  Grade  Crossing  Act  can- 
not be  refused  on  the  ground  that  the  injury  to  property  not 
actually  taken  was  apparently  small  and  the  damages  of  little  con- 
sequence. Matter  of  Grade  Crossing  Conimrs.,  154  N.  Y.  561,  49 
N.  E.  Rep.  131. 

Sub.   2.  The  Award. 

In  determining  the  damages  to  be  awarded  for  land  taken  for 
use  in  connection  with  the  water  supply  of  a  city,  the  availability 
of  the  land  for  such  use  must  be  considered.  Matter  of  Gilroy, 
85  Hun,  424,  32  Supp.  891,  66  St.  Rep.  208. 

Where  land  is  condemned  for  public  use,  the  market  value  at 
the  time  when  the  act  of  appropriation  was  passed  should  govern, 
and  owners  are  not  entitled  to  interest  upon  the  award  from  the 
passage  of  the  act  until  the  award  is  paid,  nor  should  they  be 
allowed  for  taxes  paid  during  this  period.  Matter  of  Dept.  Pub- 
lic Parks,  53  Hun,  280,  25  St.  Rep.  9,  6  Supp. 750. 

If  the  owner  obtains  the  value  of  his  property  at  the  time  his 
68 


I074   PROCEEDINGS   FOR   CONDEMNATION   OF   REAL   PROPERTY 


Art.   6.     The  Commissioners  and  the  Award. 


title  and  possession  are  taken  away  from  him,  he  obtains  all  the 
compensation  granted  by  the  constitution.  Matter  of  Trustees, 
etc.,  137  N.  Y.  95,  50  St.  Rep.  182,  modifying  47  St.  Rep.  932,  21 
Supp.  233.  An  award  for  property  along  the  river  will  exclude 
bulkhead  rights.  Matter  of  Alexander  Ave.,  44  St.  Rep.  546,  17 
Supp.  933  ;  Langan  v.  The  Mayor,  59  Hun,  434,  37  St.  Rep.  99, 
13  Supp.  864.  The  restoration  of  a  private  road  leading  to  docks 
upon  a  river  is  not  the  duty  of  a  railroad  company  which  has 
taken  lands  of  the  owner  under  the  water,  and  the  award  must 
compensate  him.  Kerr  v.  W.  S.  R.  R.  Co.,  127  N.  Y.  269,  37  St. 
Rep.  913. 

It  is  not  obligatory  that  an  award  should  be  greater  than  a 
mortgage  on  the  property,  the  actual  value  only  is  to  be  fixed. 
Matter  of  City  of  Brooklyn,  73  Hun,  499,  56  St.  Rep.  232,  26 
Supp.  198.  In  proceedings  to  condemn,  for  a  public  street,  land 
which  is  held  by  the  owner  subject  to  the  right  of  pa.ssage  of 
adjoining  owners,  the  award  of  nominal  damages  is  proper. 
Matter  of  Adams,  73  Hun,  581,  56  St.  Rep.  234,  26  Supp.  422. 
Where  the  fee  value  of  leased  premises  has  been  greatly  increased 
by  permanent  improvements  by  the  lessee  in  consideration  of  a 
reduced  rent,  it  is  not  error  for  the  commissioners  to  fix  the  fee 
value  at  a  certain  sum,  and  award  a  portion  thereof  to  the  lessee. 
Matter  of  N.  Y.  &' Brooklyn  Bridge,  19  Supp.  953.  Where  the 
fee  of  land  which  is  subject  to  the  right  of  passage  of  owners  of 
adjacent  lands,  is  taken  in  proceedings  to  open  a  street,  the  owner 
of  such  fee  is  entitled  to  substantial  damages  measured  by  the 
effect  of  such  taking  upon  the  value  of  his  remaining  property. 
Matter  of  173d  St.,  78   Hun,  487,  60  St.  Rep.  758,  29  Supp.  205. 

Where  land  embraced  in  a  road  is  taken  for  a  street  and  is 
devoted  to  the  same  use,  a  nominal  award  only  should  be  made. 
Matter  of  Dept.  Public  Works,  53  Hun,  280,  25  St.  Rep.  9,  6  Supp. 

750. 

Although  nominal  damages  may  be  sufificicnt  where  a  city  lays 
out  a  street  over  lands  which  have  been  previously  offered  by  the 
owner  to  be  dedicated  to  public  use,  it  is  not  a  rule  of  law  that 
only  nominal  damages  are  to  be  given  for  the  taking  of  the  fee. 
Matter  of  the  Terrace,  39  St.  Rep.  270,  15  Supp.  775. 

An  award  for  land  taken  for  a  street  which  is  part  of  an  un- 
opened street,  laid  out  on  a  private  map  made  by  the  owner  of 
the  land  with  reference   to  which  he  has  made  conveyances,  but 
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which  does  not  appear  on  the  official  maps  of  the  city,  should  be 
equitably  divided  between  the  owner  of  the  fee  and  the  abutting 
owners  who  have  acquired  easements  thereon.  Matter  of  St. 
Nicholas  Terrace,  76  Hun,  209,  $9  St.  Rep.  109,  27  Supp.  765, 
affirmed,  143  N.  Y.  621,  60  St.  Rep.  476.  Where  the  owners  file 
a  map  of  land  laid  out  in  streets,  and  containing  a  declaration 
that  no  dedication  to  public  use  is  intended,  and  convey  part  of 
the  land  with  reference  to  such  streets,  including  in  the  convey- 
ances land  within  the  street  line,  the  grantees  acquire  an  ease- 
ment in  the  land  designated  as  streets,  and  the  owners  are  only 
entitled  to  an  award  for  the  value  of  the  land  appropriated  for  the 
public  use  after  deducting  that  of  the  private  easement.  Jl fatter 
of  Adams,  141  N.  Y.  297,  57  St.  Rep.  408. 

A  substantial  award  should  be  made  to  the  abutting  owners  of 
a  street  in  the  city  of  New  York,  closed  by  condemnation  pro- 
ceedings :  where  the  road-bed  of  the  old  road  is  concerned  the  same 
rule  should  apply.  But  nothing  can  be  awarded  for  roads  within 
the  county  of  Westchester,  and  when  it  cannot  be  determined  for 
whom  an  award  should  be  made,  it  should  run  to  unknown  owners. 
Matter  of  Dcpt.  of  Pub.  Parks,  53  Hun,  280,  25  St.  Rep.  9,  6  Supp. 
750.  Where  land  taken  for  a  public  street  is  subject  to  an  ease- 
ment or  right  of  way  of  the  public  or  an  individual,  the  award 
should  pay  not  the  full  value  of  the  property  taken,  but  its  value 
subject  to  such  easement.  Matter  of  ii6th  St.,  i  App.  Div.  436,  37 
Supp.  508,  73  St.  Rep.  100.  Where  land  is  taken  by  eminent 
domain,  the  benefits  may  be  set  off  not  only  against  the  damages 
to  the  remainder,  but  also  against  the  value  of  the  part  taken. 
Eldridgc  v.  City  of  Binghamton,  120  N.  Y.  309,  30  St.  Rep. 
1007,  affirming  42  Hun,  202,  4  St.  Rep.  696.  It  is  further  held 
in  this  case,  that  the  provision  of  the  Federal  constitution  protect- 
ing property  rights  has  no  application  to  the  exercise  of  the  right 
of  eminent  domain  by  the  State.  Commissioners  cannot  make 
an  award  for  the  loss  of  an  established  business,  nor  for  machinery 
as  such,  nor  for  a  water  power  separated  from  the  land.  Matter 
of  Dept.  of  Public  P^r/C-^,  53  Hun,  280,  25  St.  Rep.  9,  6  Supp. 
750. 

The  rule  of  damages  is  the  difference  in  value  between  the 
property  as  it  was  before  the  railroad  is  constructed,  and  as  it 
will  be  after  construction.  The  rule  for  an  additional  taking  of 
land  already  subject  to  an  easement  of  a  public   street  for  a  rail- 
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road,  is  only  nominal.  So  held  in  the  case  of  Union  Elev.  Ry. 
Co.  x.Jczvctt,  30  St.  Rep.  164,  8  Supp.  813. 

Where  a  portion  of  a  building  has  been  taken,  the  proper 
measure  of  damages  is  the  difference  between  the  value  of  the 
building  as  it  stood  before  and  the  value  of  the  remaining  por- 
tion after  the  improvement  has  been  finished.  Matter  of  Lexing- 
ton Avc?mc,  4.^  St.  Rep.  532,  17  Supp.  872.  The  inchoate  right 
of  dower  of  a  wife  must  be  recognized,  and  protected  in  all  pro- 
ceedings against  her  husband.  Matter  of  N.  V.  &  B.  B.  Co.,  75 
Hun,  558,  59  St.  Rep.  613,  27  Supp.  597,  afifirmed,  60  St.  Rep.  874. 

But,  however,  where  an  award  for  land  taken  to  lay  out  a  high- 
way was  made  to  the  plaintiff's  husband  instead  of  the  plaintiff, 
the  actual  owner,  it  was  held  not  to  invalidate  the  proceedings, 
in  MitcJicllv.  Village  of  White  Plains,  62  Hun,  231,  41  St,  Rep. 
787,  16  Supp.  828.  The  rule  of  damages  in  proceedings  under 
the  act  of  1883,  to  provide  an  increased  water  supply  for  the  city 
of  New  York,  is  laid  down  in  Matter  of  Squire,  125  N.  Y.  131. 

Where  a  sum  is  awarded  for  land  taken,  but  no  separate  award 
to  the  owners  of  the  minerals  thereunder,  an  order  confirming 
the  report  in  part  and  sending  it  back  to  the  commissioners  to 
appraise  the  award  between  the  owner  of  the  minerals  and  of  the 
surface,  is  proper.  Matter  of  Daly,  ^^  Hun,  188,34  Supp.  414, 
68  St.  Rep.  421.  Provisions  that  all  taxes  and  assessments  which 
may  be  a  lien  shall  be  deducted  from  the  award,  is  improper 
where  no  further  consideration  of  the  tax  lien  was  had  on  the 
appraisal.  Matter  of  So.  St.  Paul  St.,  85  Hun,  473,  33  Supp.  141,  66 
St.  Rep.  766. 

In  proceedings  to  condemn  the  franchise  of  a  water  company 
organized  under  the  act  of  1873,  ^t  was  held,  that  the  refusal  to 
make  an  award  based  upon  the  exclusive  right  of  the  company 
to  furnish  water  was  proper.  Matter  of  City  of  Brooklyn,  143  N. 
Y.  596,  62  St.  Rep.  809,  affirming  73  Hun,  499,  56  St.  Rep.  232, 
26  Supp.  198.  To  authorize  an  award  based  on  the  use  of  land 
for  a  particular  purpose,  it  must  appear  that  it  was  marlcetable 
for  that  purpose  or  has  an  intrinsic  value.  Daly  v.  Smith,  18 
App.  Div.  194,  45  Supp.  785. 

Although  the  majority  of  the  commissioners  must  sign  the 
report,  they  need  not  all  be  together  at  the  signing,  as  it  involves 
no  deliberation  or  judicial  action.  Rochester,  etc.,  R.  R.  Co.  v. 
Beckwith,  10  How.    168.     The  testimony  taken    on   the    hearing 
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and  annexed  to  the  report  is  to  be  considered  a  part  thereof. 
Rondoiit  &  O.  R.  R.  Co.  v.  Deyo,  5  Lans.  298.  Errors  occurring 
in  the  report  of  testimony  taken  before  the  commissioners  ap- 
pointed to  assess  damages  under  the  General  Railroad  Act  are 
subject  to  correction  by  such  commissioners,  as  a  proper  judicial 
function,  and  within  their  province  only.  N.  V.,  IV.  S.,  etc.,  R.  R. 
Co.  V.  Jiidson,  33  Hun,  293.  In  case  commissioners  to  assess  dam- 
ages to  lands  taken  for  highway  purposes  have  filed  their  report, 
their  power  of  amendment  is  gone,  and  a  subsequent  report  has 
no  validity.  People  exrel.  Mann  v.  Mott,  60  N.  Y.  649.  Upon 
application  and  order  of  the  court,  the  commissioners  may  amend 
or  correct  their  report  so  as  to  conform  it  to  the  state  of  facts  as 
they  exist.  They  have  no  right,  however,  at  the  time  of  such 
correction,  to  hear  proof  by  claimants  as  to  damages.  After 
having  viewed  the  premises,  and  decided  upon  the  amount  of 
damages  to  be  paid,  their  powers,  under  the  appointment,  are 
exhausted,  so  far  as  the  amount  of  damages  are  concerned,  with- 
out further  order  of  the  court.  N.  V.  ^  Eric  R.  R.  Co.  v.  Coj-cy,  5 
How.  177.  Where  there  has  been  a  succession  of  appraisals  in 
the  same  county,  one  report  may  embrace  all  the  different  parcels. 
Troy  &  Rutland  R.  R.  Co.  v.  Cleveland,  6  How.  238. 

On  condemnation  proceedings  against  land  held  by  life  tenants 
with  remainder  over  to  the  children  of  one  of  them,  held,  error 
to  adjudge  the  ownership  of  the  principal  of  the  award  to  the 
child  of  such  life  tenant  as  representing  the  remainder,  since  other 
children  may  be  born,  but  that  the  money  should  be  paid  into 
court  under  §  3378.  Pecksport  Con.  Ry.  Co.  v.  West,  47  Supp.  230, 
modifying  and  affirming  45  Supp.  644. 

An  award  should  not  be  directed  to  be  paid  to  the  attorneys  for 
the  owners,  unless  there  is  a  power  of  attorney  acknowledged  so 
as  to  entitle  it  to  be  recorded.  Matter  0/  Mayor  of  N.  V.,  20  App. 
Div.  404,46  Supp.  832.  Where  land  was  owned  by  a  lunatic  and 
his  wife  as  tenants  by  the  entirety,  the  committee  of  the  lunatic 
is  not  entitled  to  any  part  of  the  award,  but  it  should  be  deposited 
in  court  and  retained  until  the  death  of  either  tenant  and  then 
paid  to  the  survivor,  the  income  in  the  meantime  to  be  divided 
equally  between  the  wife  and  the  committee.  Matter  of  Bd.  of 
St.  Opening,  89  Hun,  525,  35  Supp.  409,  69  St.  Rep.  795.  Where 
a  mortgage  given  after  the  passage  of  the  act  authorizing  con- 
demnation of  land  for  street  purposes  expressly  excludes  the  land 
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SO  taken  and  restricts  the  conveyances  to  the  portions  of  the  lot 
not  taken ;  no  intention  to  assign,  where  it  is  made  after  the  lands 
taken,  can  be  gathered  therefrom.  The  contrary  is  true  where 
the  mortgage  was  given  prior  to  the  passage  of  the  act.  KtiJdvian 
V.  City  of  Brooklyn,  6  Misc.  429,  27  Supp.  126,  58  St.  Rep.  584; 
BurkJiard  \.  City  of  Brooklyn,  6  Misc.  431,  26  Supp.  11 12,  58  St. 
Rep.  302.  See,  also,  as  to  who  is  entitled  to  the  award  as  be- 
tween mortgagor  and  mortgagee.  Delapp  v.  City  of  Brooklyn,  144 
N.  Y.  265,  63  St.  Rep.  107,  affirming  3  Misc.  22,  51  St.  Rep.  128, 
22  Supp.  179;  also,  Englchardt  v.  City  of  Brooklyn,  44  St.  Rep. 
474,  19  Supp.  173. 

As  to  when  the  grantee  in  a  deed  takes  the  award,  see  Magee 
V.  City  Brooklyn,  140  N.  Y.  265,  63  St.  Rep.  107,  affirming  3 
Misc.  620,  51  St.  Rep,  433,  22  Supp.  11 36.  And  as  to  what 
operates  as  an  assignment  of  the  award  under  like  circumstances, 
Sims  V.  City  Brooklyn,  87  Hun,  35,  33  Supp.  859,  dy  St.  Rep.  611. 

Under  what  circumstances  an  award  paid  over  may  be  consid- 
ered to  be  in  court  for  claims  by  contestants,  see  Matter  of  City 
of  Rochester,  136  N.  Y.  83,  49  St.  Rep.  86.  The  right  to  an 
award  vests  in  the  owners  of  the  land  at  the  time  of  the  confirma- 
tion of  the  report.  Matter  of  Pierce,  10  Supp.  31,  24  Abb.  N.  C. 
134.  And  the  owner  acquires  no  vested  right  in  such  an  award  until 
the  final  confirmation  of  the  report.  Snyder  v.  Rochester,  90 
Hun,  171,  35  Supp.  786,  70  St.  Rep.  290,  reversing  8  Misc.  652, 
29  Supp.  1005,  61  St.  Rep.  63.  An  auxiliary  guardian  is  not 
entitled  to  an  award  for  property  of  an  infant,  but  it  will  be 
refused  during  the  infant's  minority,  and  the  income  paid  to  the 
guardian.  Matter  of  Estate  of  Sproat  v.  Dept.  Public  Works,  89 
Hun,  529,  35  Supp.  332.  69  St.  Rep.  743. 

Interest  on  the  award  runs  only  from  the  date  of  the  filing  of 
the  final  order.  Trustees  of  N.  V.  &  Brooklyn  Bridge  Co.  v. 
3d  M.  E.  Church,  45  St.  Rep.  615,  18  Supp.  257. 

But  where  a  time  is  fixed  in  which  an  award  is  made  payable 
by  .statute,  interest  on  it  is  to  be  computed  from  such  time,  unless 
the  owner  remains  in  possession.  Supvrs.  of  Erie  v.  City  of 
Buffalo,  63  Hun,  565,  45  St.  Rep.  365,  18  Supp.  635.  And  where 
such  owner  has  been  left  in  possession,  interest  will  not  run  on 
the  award  until  payment  has  been  demanded,  or  action  taken  by 
mandamus  or  otherwise  to  fix  the  liability  of  the  city.  Donnelly 
V.  City  of  Brooklyn,  121  N.  Y.  9,  30  St.  Rep.  501,  affirming  26  St. 
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Rep.  27,  7  Supp.  49.  Where  the  owner  of  the  property,  however, 
neglects,  after  confirmation,  to  satisfy  mortgages  and  convey  her 
property,  she  cannot  maintain  an  action  for  interest  on  the  award. 
Devlin  V.  Mayor,  60  Hun,  68,  37  St.  Rep.  951,  14  Supp.  251. 

Where  the  order  of  confirmation  is  opened  as  a  favor  to  the 
property  owner,  who  stipulates  to  claim  only  the  value  of  the 
land  as  of  the  value  when  the  original  assessment  was  made,  he 
is  estopped  from  claiming  interest  on  the  award  made  on  the  re- 
hearing. Matter  of  1 81  St  St.,  44  St.  Rep.  534,  18  Supp.  264. 
Interest  may  not  be  allowed  unlessby  virtue  of  some  contract  ex- 
press or  implied,  or  by  some  statute,  or  on  account  of  default  of 
the  party,  when  it  is  allowed  as  damages  for  the  default.  There 
can  be  no  default  until  the  final  order  of  confirmation  is  made, 
unless  the  plaintiff  cannot  pay  the  award,  and  cannot  take  pos- 
session of  the  land  until  that  time.  The  land  owner  should  not 
have  possession  of  his  land  and  at  the  same  time  receive  interest 
on  its  value.  He  can  only  obtain  interest  on  the  award  by  en- 
tering and  docketing  a  judgment  as  provided  in  the  condemnation 
law  and  then  he  can  collect  interest  on  its  judgment. 

Where  the  plaintiff  abandons  the  condemnation  proceedings 
after  an  award,  interest  upon  an  award  as  such  can  only  be  al- 
lowed if  he  afterwards  renews  it.  Matter  of  Trustees  of  N.  Y.  & 
B.  Bridge  Co.,  137  N.  Y.  95. 

In  a  proceeding  by  a  city  to  acquire  the  fee  to  land  in  a  street, 
where  there  has  been  no  dedication  of  such  land,  but  the  abut- 
ting owners  have  by  conveyances  created  private  easements 
therein,  the  owners  are  entitled  to  substantial  damages,  measured 
by  the  value  of  the  fee  subject  to  such  easements.  Matter  of 
g^th  Street,  22  Misc.  32,  49  Supp.  600,  83  St.  Rep.  600.  Where 
the  statute  authorizes  the  taking  of  certain  pieces  of  land,  or  so 
much  thereof  as  the  commissioners  may  deem  advisable,  the 
owner  of  the  land  described  in  the  act,  who,  in  the  interval  be- 
tween its  passage  and  the  final  determination  of  the  commissioners 
as  to  the  land  to  be  taken,  has  in  good  faith  erected  a  building 
thereon,  is  entitled  to  recover  compensation  for  such  building  as 
of  the  time  when  it  was  decided  by  the  commissioners  that  the 
land  should  be  taken.  Matter  of  Mayor,  24  App.  Div.  7, 49  Supp. 
119,  83  St.  Rep.   119. 

Where  different  parties  are  interested  in  different  parcels,  a  sin- 
gle award  for  the  whole  is  improper.    Matter  of  Daly,  23  App.  Div. 
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232,  48  Supp.  731,  82  St.  Rep.  731.  Under  §  12  of  the  Grade 
Crossing  Act,  an  injury  to  property  by  change  of  grade  of  a  street 
may  be  the  subject  of  an  award  to  the  owners  or  persons  interested, 
although  the  property  is  not  actually  taken.  Matter  of  Grade 
Crossing  Commrs.,  154  N.  Y.  550,  49  N.  E.  Rep.  127,  afifirming 
17  App.  Div.  54,  44  Supp.  844,  78  St.  Rep.  844. 

The  owner  of  the  fee  of  land  subject  to  an  easement  and  the 
owner  of  the  easement  are  together  the  "  owners  "  of  the  land. 
Matter  of  Bd.  of  Street  Opening,  27  App.  Div.  265  ;  S2ib  novi.  Mat- 
ter of  Decatur  Ave.,  50  Supp.  621,  84  St.  Rep.  621.  An  award  to 
unknown  owners,  made  in  condemnation  proceedings  for  prop- 
erty taken  by  the  city  of  New  York,  to  open  a  street,  does  not 
constitute  an  adjudication  that  a  person  owning  an  easement,  to 
which  the  land  was  subject,  is  not  entitled  to  any  part  of  the 
award.  Matter  of  Bd.  of  Street  Opening,  27  App.  Div.  265,  snb 
nom.  Matter  of  Deeatur  Ave.,  50  Supp.  621,  84  St.  Rep.  621. 

The  report  of  the  commissioners  should  not  be  sent  back  to 
them  for  further  particulars  unless  it  appears  that  there  is  prob- 
able cause  to  believe  that  they  have  made  a  material  error  which 
neither  their  minutes  nor  report  discloses.  Bd.of  Water  Coinuirs. 
of  PJiilnwnt  v.  Sluitts,  25  App.  Div.  22,  49  Supp.  319,  83  St.  Rep. 
319.  The  mere  fact  that  parties  are  dissatisfied  with  the  amount  of 
the  awards  is  not  sufficient  to  justify  a  return  of  the  report  for 
an  itemized  statement  thereof.  Bd.  Water  Covnnrs.  of  PJiilniont 
V.  Shntts,  25  App.  Div.  22,  49  Supp.  319,  83  St.  Rep.  319.  A  deci- 
sion made  in  condemnation  proceedings  as  to  the  validity  of  taxes 
as  liens  is  conclusive  upon  the  parties.  Cottle  v.  N.  V.  &  W.  S.  & 
B.  R.  R.  Co.,  27  App.  Div.  604,  50  Supp.  1008,  84  St.  Rep.  1008. 

Where  an  absolute  title  in  fee  is  taken  in  proceedings  instituted 
by  a  municipal  corporation  for  its  condemnation  for  park  pur- 
poses, the  owner  is  entitled  to  an  award  for  the  injury  which  will 
be  done  to  other  and  abutting  land  owned  by  him,  which  is 
drained  by  a  system  of  drains  having  their  outlet  through  a 
trunk  sewer  in  the  land  sought  to  be  taken,  because  the  right  to 
maintain  such  outlet  for  the  drains  is  taken  away.  Matter  of 
City  of  Rochester,  24  App.  Div.  383,  sub  nom.  Baker  v.  City  of 
Rochester,  48  Supp.  764,  82  St.  Rep.  764.  The  transfer  of  lands 
under  an  agreement,  secured  by  a  mortgage  on  the  premises  by 
the  grantee,  to  pay  the  amount  of  an  award  made  for  the  land  in 
condemnation   proceedings,   confers  the   right   on   a  subsequent 
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grantee  of  the  original  grantors  to  a  proportionate  part  of  the 
award  and  the  right  to  maintain  an  action  against  the  city  mak- 
ing the  same.  Youngs  v.  Stoddard,  2y  App.  Div.  162,  50  Supp. 
475,  84  St.  Rep.  475. 

An  action  to  recover  an  award  made  in  condemnation  proceed- 
ings is  one  upon  contract,  in  which  the  defendant  may  set  up  a 
counterclaim  for  damages  for  breach  of  a  prior  contract  for  the 
sale  of  the  land  at  an  agreed  price.  Cottle  v.  N.  V.  &  W.  S.  &■ 
B.  R.  R.  Co.,  27  App.  Div.  604,  50  Supp.  1008,  84  St.  Rep.  1008. 
An  action  against  the  city  of  Binghamton  to  recover  the  amount  of 
an  award  in  street  opening  proceedings  which  is  commenced  on 
the  day  on  which  a  resolution  directing  payment  of  the  award 
into  court  on  account  of  adverse  claims  is  signed  by  the  mayor 
and  the  day  before  the  payment  into  court  is  made  is  improperly 
brought,  as  there  is  no  necessity  therefor.  Patterson  v.  City  of 
Binghamton,  154  N.  Y.  391,  48  N.  E.  Rep.  739,  affirming  4  App. 
Div.  615,  39  Supp.  408. 

Where  a  portion  of  leased  land  is  taken  for  a  public  improve- 
ment, the  apportionment  of  rent  provided  for  in  §  982  of  the 
Consolidation  Act  relates  merely  to  the  ascertainment  of  the 
rent  to  be  paid  for  the  part  not  taken,  and  does  not  deprive  the 
lessees  of  the  right  to  recover  damages  sustained  by  reason  of 
special  losses  arising  from  the  destruction  of  the  term  as  to  the 
part  taken.     Matter  of  Daly,  20    App.  Div.  286,   51    Supp.   576, 

85  St.  Rep.  576.  Where  a  portion  of  leased  land  is  taken  for  a 
public  improvement  the  lessees  are  not  entitled  to  everything  in 
the  way  of  damage  that  they  sustain,  but  a  fair  and  equitable 
adjustment  of  the  award  is  to  be  made  between  them  and  the 
lessor,  based  on  all  the  facts  connected  with  the  situation  of  the 
property,  its  uses  and  value.  Matter  of  Daly,  29  App.  Div.  286^ 
51  Supp.  576,  85  St.  Rep.  576. 

An  owner  of  perpetual  easements  of  light,  air,  and  access  ta 
land,  where  the  servient  land  has  been  condemned  by  the  city  of 
New  York  for  the  purpose  of  its  board  of  education,  is  entitled 
to  the  award  for  the  easements  thus  appropriated  by  the  city, 
without  any  deduction  therefrom  for  taxes  and  assessments  ex- 
isting against  the  land  to  which  the  easements  appertain.  Sup. 
Ct.  1898  ;  Baker  v.  Mayor,  31  App.  Div.  112,  52  N.  Y.  Supp.  533, 

86  St.  Rep.  533. 
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Report  of  Commissioners. 

SUPREME  COURT. 

In  the  Matter  of  the  Assessment  of  the  Damages 

sustained  by  George  Clark,  by  reason  of  the    I  j^g  jsj-  y.  I. 
taking  of  his  lands,  etc.,  by  the  Water  Com- 
missioners  of  .Amsterdam. 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  undersigned,  William  Green,  Thomas  G.  Foster,  and  James 
T.  Bradford,  commissioners  of  assessment  in  these  proceedings, 
appointed  by  order  of  this  court  at  a  Special  Term  thereof,  held 
in  the  village  of  Saratoga  Springs,  on  the  5th  day  of  April,  1892, 
Hon.  John  R.  Putnam,  a  justice  of  this  court,  presiding,  and  there- 
after entered  in  the  county  clerk's  office  of  Fulton  County,  to  deter- 
mine the  damages  sustained  by  the  said  George  Clark,  by  reason  of 
the  taking  of  his  lands,  tenements,  and  hereditaments,  rights,  or 
property  by  the  said  water  commissioners  of  Amsterdam,  for  the 
purposes  of  the  act  of  the  legislature  of  the  State  of  New  York, 
entitled  "  An  act  to  provide  for  the  supply  of  water  in  the  village  of 
Amsterdam,"  and  to  exempt  the  said  village  from  the  provisions  of 
chapter  181  of  the  Laws  of  1875,  being  chapter  loi  of  the  Laws  of 
i88r,  and  the  acts  amendatory  thereof  and  supplemental  thereto, 
and  to  determine  the  sum  which  shall  be  a  just  compensation  to  the 
said  George  Clark,  petitioner,  for  the  appropriation  for  the  purposes  of 
the  said  act  of  any  property,  rights,  or  privileges  belonging  to  him 
that  may  be  required  for  the  purposes  of  said  act,  or  for  the  title  to 
or  use  of  any  such  property,  do  respectfully  report  : 

That  after  our  appointment,  and  before  entering  upon  our  duties 
as  such  commissioners,  we  severally  subscribed,  took,  and  filed  the 
oath  required  by  law,  and  that  we  all  met  together  in  the  perform- 
ance of  our  duties,  and  personally  examined  the  land  and  other 
property  hereinbefore  described,  taken,  used,  and  required  by  the 
said  water  commissioners  for  the  purposes  of  the  aforesaid  act,  to 
wit :  (insert  description  of  property  taken.)  Also  the  easement  and 
right  to  the  following  described  land,  to  allow  therein  a  pipe  line  for 
conducting  water  to  the  said  city  of  Amsterdam  for  the  purposes  of 
said  act,  and  the  right  to  enter  upon  said  land  at  any  and  all  times 
for  the  purposes  of  relaying,  repairing,  and  maintaining  the  pipeline 
aforesaid  to  wit  :   (insert  description.) 

And  we  have  estimated,  and  do  now  estimate,  and  report  to  this 
court,  that  the  damages  sustained  by  said  George  Clark  in  conse- 
quence of  and  directly  resulting  from  the  appropriation  to  the  pur- 
poses of  the  aforesaid  act  of  the  property,  rights,  and  privileges 
above  described,  are  as  follows  : 

From  property  of  the  fee  of  ii-ioo  acres  of  land |       50.00 

From  taking  easement  for  pipe  lines  and  timber  cut 80.00 

From  depreciation  in  value  of  said  Clark's  remaining  lands, 
caused  by  diversion  of  water  and  by  other  incidental 
injuries 2,000.00 

Total  original    damages $2, 130.00 
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And  we  do  further  report  tliat  said  appropriation  was  made  in  the 
year  1882,  but  that  from  that  date  to  the  present  time  the  said  water 
commissioners  have  left  an  orifice  of  i  1-2  inches  in  diameter  near 
the  bottom  of  the  dam  erected  by  them  upon  the  lands  appropriated 
as  aforesaid,  and  have  permitted  the  water  to  flow  freely  from  the 
said  orifice  and  into  the  natural  bed  of  said  stream  at  all  times  ;  and 
that  the  said  George  Clark,  with  the  permission  of  the  said  water 
commissioners,  has  conducted  water  from  a  point  above  said  dam 
to  his  building-s  in  a  lead  pipe  i  1-4  inches  in  diameter. 

If  the  perpetual  continuance  of  said  orifice  and  lead  pipe  could  be 
guaranteed,  the  one-third  part  of  the  above  third  item  of  damage 
would  be  $1,463.33  instead  of  $2,000  ;  but  as  we  hold  that  no 
effective  guarantee  to  that  effect  can  be  given,  and  that  said  water 
commissioners  may  discontinue  said  orifice  and  lead  pipe  line,  and 
as  we  further  hold  that  said  George  Clark  will  be  precluded  by  this 
proceeding  from  any  further  claim,  we  report  that  he  is  entitled  to 
the  amount  of  damages  above  stated. 

The  proper  basis  upon  which  interest  should  be  computed  is,  how- 
ever, the  amount  of  the  damage  actually  sustained,  to  wit  :  the  sum 
of  $1,463.33,  the  interest  upon  such  sum  for  ten  years,  from  1882  to 
1892,  is  $877.99. 

We  do,  therefore,  determine  and  report  that  the  sum  of  $3,007.99 
is  and  will  be  a  just  compensation  to  the  said  George  Clark  for  the 
said  appropriation. 

And  we  do  further  report  that  we  were  attended  on  our  personal 
examinations  of  the  aforesaid  property  by  the  counsel  for  said 
George  Clark  and  for  the  said  water  commissioners,  and  that  we  ex- 
amined witness  upon  hearings  before  us,  being  also  attended  upon 
said  examinations  by  said  counsel,  and  that  all  the  evidence  so  taken 
accompanies  this  report. 

We  certify  that  our  fees  and  expenses  are  as  follows  : 

Fees  of  three  commissioners,  four  days  at  $5  per  day  each.    $  60.00 
Expenses,  including  stenographer's  fees  and  hotel  bills,  rail- 
road fare,  etc 80.  7 1 


Total  fees  and  expenses $140.71 

All  of  which  is  respectfully  submitted  this  15th  day  of  November, 
1892. 

WILLIAM  GREEN, 
JAMES  T.  BRADFORD, 
THOMAS  G.  FOSTER, 
Commissw7iers  0/  Assessment. 
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ARTICLE   VII. 
Final  Order  and  Costs  Thereon.     §§  3371,  3372,  3373. 

Sub.  I.  Final  okdkk,  how  (jhtained  and  contknts.    §  3371. 

2.  Costs  on  final  ordkr.     §  3372. 

3.  Effect  of  final  order  and  how  enforced.     §  3373. 

Sub.   I.    Final  Order,  How  Obtained  and  Contents.      §  3371. 

§  3371.  Confirmation  or  setting  aside  report;  deposit  when  pay- 
able. 

Upon  filing  the  report  of  the  commissioners,  any  party  may  move  for  its  confirma- 
tion at  a  Special  Term,  held  in  the  district  where  the  property  or  some  part  of  it  is 
situated,  upon  notice  to  the  other  parties  who  have  appeared,  and  upon  such  motion, 
the  court  may  confirm  the  report,  or  may  set  it  aside  for  irregularity,  or  for  error  of 
law  in  the  proceedings  before  the  commissioners,  or  upon  the  ground  that  the  award 
is  excessive  or  insufficient.  If  the  report  is  set  aside,  the  court  may  direct  a  rehearing 
before  the  same  commissioners,  or  may  appoint  new  commissioners  for  that  purpose, 
and  the  proceedings  upon  such  rehearing  shall  be  conducted  in  the  manner  prescribed 
for  the  original  hearing,  and  the  same  proceedings  shall  be  had  for  the  confirmation 
of  the  second  report,  as  are  herein  prescribed  for  the  confirmation  of  the  first  report. 
If  the  report  is  confirmed,  the  court  shall  enter  a  final  order  in  the  proceeding,  direct- 
ing that  compensation  shall  be  made  to  the  owners  of  the  property,  pursuant  to  the 
determination  of  the  commissioners,  and  that  upon  payment  of  such  compensation, 
the  plaintiff  shall  be  entitled  to  enter  into  the  possession  of  the  property  condemned, 
and  take  and  hold  it  for  the  public  use  specified  in  the  judgment.  Deposit  of  the 
money  to  the  credit  of,  or  payable  to  the  order  of,  the  owner,  pursuant  to  the  direction 
of  the  court,  shall  be  deemed  a  payment  within  the  provisions  of  this  title. 

An  order  of  confirmation  of  the  report  of  commissioners  in  a 
street  opening  proceeding  is  in  the  nature  of  a  judgment,  and 
cannot  be  attacked  collaterally  on  non-jurisdictional  grounds. 
Peo.  ex  rel.  Dady  v.  Supvrs.,  154  N.  Y.  381,  48  N.  E.  Rep.  813. 

Where  a  property  owner  dies  after  receiving  notice  of  motion 
to  confirm  the  report  of  the  commissioners  and  failure  to  appear 
at  the  hearing  which  was  adjourned,  his  executors  are  not  en- 
titled to  notice  or  to  be  made  parties  to  the  proceedings.  Matter 
of  Lexington  Avamc,  44  St.  Rep.  588,  17  Supp.  873. 

The  court  has  power  in  the  proper  case  to  grant  leave  to  a 
party  interested,  to  file  objections  to  the  report  of  the  commis- 
sioners, after  the  time  fixed  by  them  in  their  notice  has  expired. 
Matter  of  i6jd  Street,  61  Hun,  365,  40  St.  Rep.  684. 

The  principles  upon  which  compensation  is  to  be  made  to  the 
owner  of  lands  taken  under  the  General  Railroad  Law,  have  been 
frequently  considered  by  the  courts  of  this  State,  and  the  rule  is 
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now  established  that  such  owner  is  to  receive  as  compensation, 
first,  the  full  value  of  the  land  taken,  and  second,  where  a  part  only 
of  land  is  taken  a  fair  and  adequate  compensation  for  all  injury 
to  the  residue,  sustained  and  to  be  sustained  by  the  construction 
and  operation  of  the  railroad.  The  first  element  in  the  award  is 
compensation  for  land  which  the  railroad  takes,  and  to  which  it 
acquires  title,  and  second,  damages  which  are  the  result  or  con- 
sequences of  the  construction  of  the  road  upon  property  not 
taken,  and  which  the  owner  still  retains.  Such  damages  are 
generally  consequential,  and  to  ascertain  them  necessarily  involves 
an  inquiry  into  the  effect  of  the  road  upon  the  property,  and  a 
consideration  of  all  the  advantages  and  disadvantages  resulting 
and  to  result  therefrom.  Ncivman  v.  Elcv.  Rd.  Co.,  118  N.  Y. 
618,  citing  numerous  authorities,  including  Lewis  on  Eminent 
Domain,  §471.  While  this  case  was  decided  under  the  provi- 
sions of  the  General  Railroad  Act,  a  comparison  of  its  provisions, 
as  quoted  in  the  opinion,  with  the  provisions  of  §  3370  will  show 
that  they  are  in  this  respect  substantially  similar. 

It  is  said,  Bohiii  v.  Elcv.  Rd.  Co.,  129  N.  Y.  585,  that  generally, 
in  taking  property  in  condemnation  proceedings,  the  rule  may 
be  said  to  be,  the  value  of  the  land  taken  at  its  market  price,  and 
no  deduction  can  be  made  from  that  value  for  any  purpose  what- 
ever;  that  as  to  the  remaining  land,  the  question  is:  Whether 
the  company  should  pay  for  the  injury  caused  by  the  taking  of 
the  other  property?  or,  whether,  in  case  the  proposed  use  of 
the  property  taken  would  depreciate  the  value  of  that  which  was 
not  taken  ?  or,  whether  such  proposed  use  could  be  regarded 
and  the  depreciation  arising  therefrom  be  awarded  as  part  of  the 
consequential  damages  separate  from  the  taking?  The  court 
held  the  latter  to  be  the  true  rule. 

In  PapcnJieiin  v.  Met.  Elcv.  Rd.  Co.,  128  N.  Y.  436,  it  is  said 
that  it  seems  that  the  measure  of  damages  can  be  the  difference 
between  the  fair  market  value  of  the  property  at  the  time  of 
condemnation  without  the  structure,  and  the  present  market 
value  of  the  property  with  the  structure  in  existence. 

Again,  in  Odcllv.  N.  Y.  Elcv.  Rd.  Co.,  130  N.  Y.  690,  42  St. 
Rep.  591,  it  is  held  that  the  full  market  value  must  be  paid  with- 
out deduction  for  benefits,  considering  the  question  as  to  dam- 
ages to  lands  not  taken,  and  of  the  property  rights  of  abutting 
owners,  and  advantages  and  disadvantages,  benefits  and  injuries 
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of  the  road   must   be   considered,  and    if   the    benefits    equal    or 
exceed  the  injuries  no  damages  can  be  awarded. 

In  Siitro  V.  Manhattan  Ry.  Co.,  137  N.  Y.  592,  it  is  held  that  in 
estimating  damages  to  owners  abutting  on  a  side  street  by  reason 
of  the  construction  and  operation  of  the  elevated  railroad,  all 
benefits,  general  or  special,  to  the  rental  value  of  the  property- 
resulting  from  the  existence  of  the  railway  are  to  be  considered, 
and  only  damages  as  are  over  and  above  such  benefits  are 
recoverable. 

In  taking  land  for  a  street  opening,  the  measure  of  damages 
to  building  property  which  is  taken  is  the  difference  between 
the  value  of  the  building  before  the  taking  and  the  value  of  the 
remaining  portions  after  the  street  is  opened,  and  in  making 
awards  for  lands,  the  benefits  should  be  assessed  on  the  land 
benefited,  and  not  considered  with  reference  to  the  land  taken 
Iji  re  Lexington  Av.,  17  Supp.  872,  44  St.  Rep.  550. 

It  seems  that  where  land  is  taken  by  a  city,  or  by  one  of  its 
political  divisions,  the  benefit  may  be  setoff  not  only  against  the 
damages  against  the  remainder,  but  also  against  the  value  of  the 
property  taken.  Eldridge  v.  City  of  Binghaniton,  120  N.  Y.  309, 
citing  numerous  authorities.  And  it  is  said  reversion  of  the  land 
is  never  contemplated  in  the  assessment  of  damages  for  lands 
taken  by  a  corporation ;  it  is  regarded  as  permanent  and  the 
damages  are  awarded  on  that  basis.  Minor  v,  N.  Y.  C.  &  H.  R. 
R.  R.  Co.,  123  N.  Y.  342,  affirming  46  Hun,  612.  The  report  of 
commissioners  will  not  be  set  aside  except  for  error  of  law  or  for 
fraud  or  imposition,  showing  bias,  prejudice,  misconduct,  or  want 
of  judgment.  Matter  of  Chapin,  84  Hun,  490,  32  Supp.  361,  65 
St.  Rep.  559. 

When  the  report  discloses  no  erroneous  methods  of  procedure, 
nor  any  erroneous  principle  adopted  by  commissioners  to  appraise 
damages,  it  is  the  duty  of  the  appellate  court  to  affirm  the  pro- 
ceeding. Matter  of  Buffalo  &  Geneva  Rd.  Co.,  37  St,  Rep,  343, 
14  Supp,  I,  citing  Matter  of  N.  Y.  Elev.  Rd.  Co.,  12  Supp.  858, 
35  St.  Rep.  944.  Since  commissioners  can  gain  more  information 
from  an  inspection  of  the  premises  than  from  evidence,  their 
finding  will  not  be  disturbed  unless  it  is  clearly  apparent  that 
injustice  has  been  done.  The  report  will  not  be  set  aside  for 
technical  errors  in  the  admission  of  evidence,  where  no  wrong 
principle  has  been  adopted  and  the  damages  are  not  excessive. 
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Matter  N.  V.  Elev.  Rd.  Co.,  40  St.  Rep.  647,  15  Supp.  909  ;  Mat- 
ter of  Tlwmpson,  85  Hun,  438,  32  Supp.  897,  66  St.  Rep.  226; 
Matter  of  City  of  Rochester,  48  St.  Rep.  358,  20  Supp.  506. 

This  is  the  rule  even  though  the  court  on  the  examination  of 
the  evidence  as  it  appears  in  the  record  might  be  of  the  opinion 
that  the  award  is  larger  than  it  should  have  been.  Matter  of  N. 
Y.  Elev.  Rd.  Co.,  35  St.  Rep.  947,  12  Supp.  857.  The  title  to 
land  proposed  to  be  taken,  as  between  the  public  and  the  indi- 
vidual, cannot  be  decided  on  the  application  to  confirm  the  com- 
missioner's report.  Matter  of  City  of  Yonkers,  117  N.  Y.  564,  28 
St.  Rep.  676  ;  Matter  of  Wells  Av.,  22  St.  Rep.  648,  4  Supp.  301. 
The  Special  Term  may  send  back  a  report  to  commissioners  to 
consider  and  pass  upon  the  account  of  benefit,  where  no  allowance 
or  deduction  therefor  has  been  made  in  appraising  the  damages 
to  respondent's  land.  Matter  of  Kings  Co.  Elev.  R.  R.  Co.,  35 
St.  Rep.  367,  12  Supp.  198. 

The  court  may  modify  an  order  where  no  award  was  made  to 
an  owner  of  land  taken,  who  failed  to  appear  before  the  commis- 
sioners. Matter  of  181  st  St.,  35  St.  Rep.  548,  12  Supp.  345.  A 
report  may  be  sent  back  for  an  apportionment  of  the  award  be- 
tween joint  owners  after  it  has  been  confirmed.  Matter  of 
Chapin,  89  Hun,  603,  34  Supp.  1058,  69  St.  Rep.  30.  The  report 
of  commissioners  appointed  to  fix  the  compensation  to  be  paid 
owners  will  not  be  set  aside  although  they  disregarded  the  testi- 
mony of  witnesses  and  formed  their  judgment  by  personal  inspec- 
tion.    Matter  of  Kings  County,  39  St.  Rep.  876,  15  Supp.  516. 

An  award  will  not  be  set  aside  for  inadequacy,  unless  it 
appeared  that  the  commissioners  proceeded  on  an  erroneous 
principle.  Matter  of  Newton,  45  St.  Rep.  18,  19  Supp,  573  ; 
Matter  of  Brooklyn  Elev.  Rd.  Co.,  87  Hun,  88,  33  Supp.  881,  67 
St.  Rep.  497.  Where  the  estimates  of  witness  are  based  on  ele- 
ments largely  speculative,  an  award  of  a  smaller  sum  than  the 
average  of  the  estimates  will  not  be  disturbed.  R.  &  H.  V.  Rd. 
Co.  V.  Myers,  43  St.  Rep.  734,  17  Supp.  311. 

Courts  will  not  set  aside  an  award  unless  the  compensation  is 
too  great,  and  unless  the  excess  is  plain  and  appealable.  Pecks- 
port  Con.  Ry.  Co.  v.  West,  79  St.  Rep.  644,  45  Supp.  644,  modi- 
fied and  affirmed,  47  Supp.  230.  The  second  award  under  a 
new  appraisal  will  not  be  disturbed,  when  there  is  no  legal  error 
or  irregularity,  and  the  damages  are  neither  grossly  excessive  nor 
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insufficient.  Southern  Boulevard  Rd.  Co.,  49  St.  Rep.  732,  20 
Supp.  769. 

An  award  will  not  be  .set  aside  for  inadequacy  or  because 
excessive,  nor  for  mere  errors  in  the  receipt  or  exclusion  of  evi- 
dence, to  justify  the  reversal  for  error  of  law  ;  it  must  be  made  to 
appear  that  the  commissioners  adopted  an  erroneous  principle  in 
estimating  the  compensation.  Matter  of  Daley  w.  Smith,  18  App. 
Div.  194,  citing  Matter  of  South  Seventh  Street,  48  Barb.  16  ; 
Matter  of  Gilroy,  78  Hun,  260. 

No  error  of  law  committed  by  the  commissioners  on  their  de- 
cision upon  the  merits,  or  in  their  admission  or  rejection  of 
evidence,  can  be  reviewed  or  examined  on  application  to  confirm 
the  report ;  such  review  can  only  be  had  on  appeal.  Roehester, 
etc.,  R.  R.  Co.  v.  Beckwith,  10  How.  168.  Where  the  commis- 
sioners have  been  regular  in  their  proceedings,  and  due  notice  of 
the  motion  for  confirmation  has  been  given,  it  is  a  matter  of 
course  to  confirm  their  report.  ^V.  Y.  &  E.  R.  R.  Co.  v.  Corey,  5 
How.  177;  Albany  &•  Northern  R.  R.  Co.  v.  Cramer,  7  id.  164. 
The  report,  if  conformable  to  the  provisions  of  the  act,  is  to  be 
confirmed.  N.  V.  &  Erie  R.  R.  Co.  v.  Codurn,6  How.  224.  The 
court  cannot  consider  any  of  the  objections  or  exceptions,  except 
that  which  stated  that  neither  the  report  or  any  of  the  proceed- 
ings which  preceded  it  properly  designated  the  lands  proposed 
to  be  taken.  All  the  other  objections  and  exceptions  must  be 
considered  on  appeal  from  the  report  after  confirmation.  Matter 
of  N.  V.  &•  Jamiaca  R.  R.,  21  How.  434.  Although  a  court  has 
power,  upon  proper  cause  shown,  to  deny  a  motion  to  confirm 
the  commissioners'  report,  it  is  not  sufficient  cause  to  show  that 
the  commissioners  erred  as  to  the  quantum  of  compensation 
awarded.  Matter  of  Prospect  Park,  etc.,  R.  R.  Co.,  13  Hun,  345  ; 
same  case  on  re-argument,  16  id.  261.  A  report  may  be  set  aside 
where  the  land  owner  declined  to  present  evidence  before  the 
commissioners  on  account  of  erroneous  information  as  to  his 
legal  rights.  Matter  of  N.  V.,  Lackawamia  &  IV.  R.  R.  Co.,  63 
How.  265.  The  court  at  Special  Term  has  power  to  vacate  its 
former  order  confirming  the  commissioners'  report,  and  to  set 
it  aside  for  carelessness  or  irregularity  amounting  to  injurious 
misconduct,  or  for  palpable  mistake  or  accident.  The  exercise 
of  this  discretion  is  reviewable  at  General  Terrh,  but  not  in  Court 
•of  Appeals.     The  Special  Term  may  further  proceed   to   revoke 
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the  appointment  of  the  commissioners  and  appoint  new  ones. 
This  power  is  inherent  in  the  court,  and  not  dependent  on  the 
statute.  Matter  of  N.  V.  Central,  etc.,  R.  R.  Co.,  64  N.  Y.  60 ; 
dismissing  appeal  from  5  Hun,  105.  To  same  effect  as  to  appeal 
to  Court  of  Appeals,  Matter  of  Prospect  Park  &  C.  I.  R.  R.  Co., 
85  N.  Y.  489. 

The  report  may  be  set  aside  where  it  appears  that  the  com- 
missioners had  talked  privately  with  a  person  from  whom  they 
obtained  information  discrediting  claimant's  testimony,  and  the 
award  to  him  was  greatly  inadequate,  and  that  his  neglect  to 
oppose  the  confirmation  of  the  report  arose  from  neglect  or 
misconduct  of  his  attorney.  Matter  of  N.  Y.  Central  R.  R.  Co., 
5  Hun,  105  ;  Vissehcr  v.  Hudson  River  R.  R.  Co.,  15  Barb.  37.  It 
is  said  that  the  court  cannot  suspend  or  correct  the  action  of  the 
commissioners  nor  set  aside  the  proceedings,  except  when  special- 
ly authorized  by  statute.  Where  commissioners  took  evidence, 
aside  from  that  which  was  held  on  appeal  to  be  a  proper  basis  of 
decision,  /leld,  that  as  it  did  not  appear  that  they  intended  any 
disrespect  to  the  court,  or  arbitrarily  to  disregard  its  opinion,  it 
was  not  such  misconduct  as  would  justify  vacating  the  order  ap- 
pointing them.  Matter  of  N.  V.,  Lackawanna  &  IV.  R.  R.  Co.,  2 
State  Rep.  456,  Where  the  report  of  commissioners  appointed 
to  appraise  the  damages  to  be  awarded  to  an  abutting  owner  for 
injuries  to  his  easement  or  other  interest  in  that  portion  of  the 
street  occupied  by  an  elevated  railway  did  not  set  forth  the  par- 
ticulars of  the  damages,  as  required  by  the  court,  it  was  held,  on 
motion  to  set  the  report  aside,  that  there  was  no  such  irregularity 
as  required  such  action,  but  that  the  report  should  be  confirmed, 
and  then  all  questions,  both  of  law  and  fact,  that  could  in  any 
form  be  reviewed  on  an  appeal  from  an  order  confirming  the  re- 
port, could  be  reviewed  by  the  appellate  court.  Matter  of  N.  V. 
Elevated R.  R.  Co.,  35  Hun,  414.  The  report  cannot  be  set  aside 
on  motion  because  of  an  error  committed  by  the  commissioners 
in  excluding  or  admitting  testimony  to  which  one  of  the  parties 
objected,  nor  because  of  any  ordinary  ruling  in  the  progress  of 
the  trial  to  which  an  objecting  party  must  reserve  his  right  of 
review  by  an  exception.  So  held  as  to  second  hearing.  Matter 
of  N.  Y.  Elevated  R.  R.  Co.,  41  Hun,  502.  But  the  right  to  make 
a  motion  to  set  aside  the  second  report  is  distinctly  recognized 
and  announced  in  several  cases.     Id. 
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While  it  is  true  that  courts  will  guard  against  improper  influ- 
ence and  will  require  the  avoidance  of  the  very  appearance  of 
evil,  yet  no  rule  has  yet  been  established  which  makes  it  neces- 
sary or  proper  for  the  court  to  set  aside  the  report  of  commis- 
sioners simply  because  they  have  charged  or  received  a  fair  and 
adequate  compensation  for  the  time  they  have  given  to  their 
duties,  and  the  services  they  have  performed.  So  held  where 
there  was  no  agreement  in  advance  as  to  fees,  and  after  the  re- 
port the  commissioners  were  paid  more  than  legal  fees.  Matter 
of  Statcn  Island  Rapid  Transit  Co.,  41  Hun,  393.  The  default 
of  an  owner  upon  the  hearing  before  commissioners  may  be  ex- 
cused by  the  Supreme  Court  on  motion  to  confirm  the  report, 
and  the  report  set  aside  and  a  new  hearing  directed.  Matter  of 
N.  V.  &-  Lackazvanna  R.  R.,  93  N.  Y.  385. 

The  provisions  of  §  3378  do  not  violate  the  Constitution  ;  the 
money  takes  the  place  of  land  and  is  subject  to  the  same  liens  to 
which  the  land  was  before  being  taken.  Matter  of  N.  V.  C.  & 
H.  R.  R.  Co.,  60  N.  Y.  116.  Where  the  real  claimants  cannot  be 
determined  a  substantial  award  should  be  made  to  unknown 
owners  ;  a  nominal  award  ought  not  to  be  made  to  a  claimant 
who  is  a  doubtful  owner.  T>i  re  Department  of  Public  Parks,  53 
Hun,  280,  6  Supp.  750,  25  St.  Rep.  9.  Where  the  owner  of 
land  agreed  to  pay  an  attorney  for  his  services  a  certain  share  of 
the  award,  such  share  to  be  a  lien  on  the  property,  it  was  held 
that  this  did  not  render  it  a  charge  on  the  land  in  the  hands  of 
defendant.  Grigg  v.  McNulty,  5  Misc.  334,  25  Supp.  504,  55  St. 
Rep.  210. 

A  claim  by  a  county  for  unpaid  taxes  upon  a  portion  of  the 
award  must  be  established  by  sufficient  evidence  to  uphold  the 
tax  title.  Matter  of  N.  Y.  C.  &  H.  R.  R.  Co.,  90  N.  Y.  342. 
An  award  made  by  commissioners  will  not  be  set  aside  for 
inadequacy,  or  as  excessive,  unless  it  is  palpably  wrong  in  that 
respect.  Matter  of  Brooklyn  Elevated  Railroad  Co.,  87  Hun,  88. 
In  considering  the  proceedings  of  the  commissioners,  every  in- 
tendment is  in  favor  of  their  action,  which  is  not  determined 
solely  by  the  evidence,  as  they  may  view  the  premises  to  assist 
them  in  reaching  a  conclusion.  A  report  may  be  set  aside  at 
Special  Term  for  irregularity,  error  of  law,  and  because  of  an 
excessive  or  insufficient  award.  Where  the  award  is  set  aside  by 
the  Special  Term,  the  appellate  division  has  an  inherent   power 
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to  review  the  order.  On  such  an  appeal  from  a  final  order,  the 
appellate  division  may  direct  a  new  appraisal,  which,  in  that  in- 
stance only,  shall  be  final  and  conclusive.  Manhattan  Railway 
Co.  V.  O' Sidlivan,  6  App.  Div.  571. 

Under  a  statute  where  the  General  Term   appointed  the  com- 
missioners, and  confirmation   was  had    before   it,  the   Court   of 
Appeals  held  that  the  General  Term  had  not   a  mere  formal 
function,  and  could  supervise  the  whole  proceeding,  and  is  so  far 
a  tribunal  of  original  jurisdiction.     Matter  of  Kings  County  Ele- 
vated Raihvay  Co.,  82  N.  Y.  102.     Where  a  railroad   corporation 
makes  application  to  acquire  title  to  uplands  on   the  bank  of  a 
river,  it  is  no  objection,  on  appeal  from   order  confirming  report 
of  commissioners  awarding  damages,  that  the  company  proposed 
to  build  an  embankment  in  front  of  the  owner's  premises,  cutting 
his  pier  off  from  the  river  ;  if  his  rights  have  been  interfered  with, 
his  remedy  is  by  action,  not  by  appeal.     In  re  N.  V.,  IV.  S.  & 
B.  R.  R.  Co.,  loi   N,   Y.  685.      The   proceeding  may  be   discon- 
tinued at  any  time  before  confirmation  ;   up  to  that  time  there  is 
no    obligation   to  take   the   land   imposed    upon   the    company. 
Matter  of  Syracuse,  ete.,  R.  R.  Co.,  4  Hun,   311  ;  Hudson  River 
R.  R.    Co.   V.    Cutwater,   3   Sandf.  689.     After  confirmation  the 
corporation  cannot,  without  leave  of  the  court,  abandon  the  pro- 
ceedings and  refuse  to  pay  the  award  made  to  the   owner  upon 
confirmation   of    the   report,    mutual    rights  have  vested  in   the 
parties,  and  the  corporation  cannot  of  its  own  option  recede.     It 
is  not  necessary  in  order  to   conclude  the  corporation  that  the 
title  to  the  land  should  have  vested  in  it  under  the   proceedings, 
it  is  sufficient  if  the  right  to  acquire  it  in  payment  of  the  award 
is  fixed.     Where  the   railroad  company  is   required   to  file  the 
papers  after  an  award   on  motion,  they  were  ordered   so  to  do. 
Matter  of  Rhinebeck  &  Conn.  R.  R.  Co.,  6y  N.  Y.  242.     See.  how- 
ever, provisions  of   next  section  as  to  this  point.     Where     pro- 
ceedings are  sought  to  be  discontinued   after  report   and    before 
confirmation,    it   is  within    the    legitimate    power    of    the    court 
in  granting   the  application    to  annex    such    terms    to  go  with 
the   favor    as   justice    and     fairness    require,    and  the     court    is 
not  restricted  to  costs  and  disbursements  as  a  condition,  but  may 
in  its  discretion  impose  payment  of  an  allowance.     N.  V.,  W.  S.  & 
B.  R.  R.  R.  Co.  V.  Thome,  i  How.  (N.  S.)  190.     Upon  the  appli- 
cation to  confirm  a  report,  a  commissioner  who  has  signed  such 
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report  will  not  be  allowed  to  stultify  himself  by  an  affidavit  that 
he  signed  it  without  reading  it  or  hearing  it  read.  Roc/icsti-r  & 
Genesee,  etc.,  R.  R.  Co.  v.  BeckzvitJi,  10  How.  168.  The  court 
must  act  solely  on  the  report  of  the  commissioners,  and  afifidavits 
cannot  be  used  to  impeach  or  contradict  it.  The  report  must 
show  that  an  error  has  been  committed,  or  that  injustice  has  been 
done,  to  enable  the  court  to  reverse  or  set  aside  the  proceedings. 
Rondout  &  Osivcgo  R.  R.  Co.  v.  Field,  38  How.  187.  Where  the 
parties  have  agreed  as  to  the  principles  on  which  the  appraisal  is 
to  be  conducted,  the  court  cannot  interfere.  In  re  N.  Y.,  Lacka- 
IV anna  &  Western  R.  R.  Co.,  102  N.  Y.  704. 

The  report  may  be  amended  by  the  commissioners  to  conform 
to  the  facts,  by  order  of  the  court  before  it  is  filed  ;  but  they 
cannot  hear  proofs  upon  such  correction.  N.  V.  &  Erie  R.  R.  Co. 
V.  Corcv,  5  How.  Pr.  177;  People  ex  rel.  Mann  v.  Mott,  60  N.  Y. 
649.  Errors  in  the  minutes  of  testimony  attached  to  the  report 
may  be  corrected  by  the  commissioners,  but  an  error  in  the 
admission  of  facts  is  not  cured  by  the  certificate  of  a  member  of 
the  commission  that  the  report  was  not  affected  by  such  evidence. 
Matter  of  N.  Y.,  W.  S.  &  Buffalo  R.  Co.,  33  Hun,  293. 

In  Re  N.  K,  L.  &  W.  R.  R  Co.,  29  Hun,  i,  it  is  said  that  the 
commissioner  who  has  signed  a  report  will  not  be  allowed  to 
stultify  himself  by  an  affidavit  when  he  signed  it  without  reading 
it  or  hearing  it  read.  Rochester  &  Genesee  Valley  R.  R.  Co.  v. 
Beckwith,  10  How.  Pr.  168.  The  fact  that  the  wife  of  a  commis- 
sioner is  the  cousin  of  a  stockholder  does  not  vitiate  the  appraise- 
ment. Matter  of  the  Albatty  Northern  R.  R.  Co.  v.  Cramer,  7 
How.  Pr.  164. 

Commissioners  of  appraisal  appointed  in  proceedings  to  con- 
demn land  for  the  purposes  of  a  railroad  company  are  not  dis- 
qualified by  the  fact  that  they  were  formerly  owners  of  stock, 
and  incorporators  of  the  predecessor  of  the  company  bringing 
the  proceeding,  where  they  no  longer  hold  any  stock  and  have 
no  interest  in  the  company.  Matter  of  Broklyn  Elev.  R.  R.  Co., 
32  App.  Div,  321,  52  Supp.  997,  86  St.  Rep.  997. 

Where  after  the  report  had  been  made  it  was  served  when 
one  of  the  commissioners  was  not  a  freeholder,  it  was  held, 
in  the  absence  of  any  allegation  of  improper  conduct  on  his 
part,  not  to  warrant  setting  aside  report  on  motion  by  one  of 
the   parties  who  had   consented  to  his  appointment.     Matter  of 


PROCEEDINGS    FOR    CONDEMNATION    OF    REAL    PROPERTY.    IO93 


Art.   7.     Final  Order  and  Co.sts  Thereon. 


Application  of  N.  V.,  W.  S.  &  Buffalo  R.  Co.,  35  Hun,  575,  cited, 
Matter  of  McLean,  138  N.  Y.  163. 

The  fact  that  one  of  the  commissioners  was  not  a  freeholder  at 
the  time  of  the  application,  but  became  such  before  he  was 
actually  appointed,  does  not  affect  the  validity  of  the  appraisal ; 
but  where  the  son  of  one  of  the  commissioners  was  appointed  as 
station  agent  of  the  petitioner's  road,  pending  the  proceeding, 
it  was  held  sufficient  ground  to  set  aside  the  appraisement. 
N.  v.,  W.  S.  &  Buffalo  R.  Co.  v.  Townsend,  36  Hun,  630.  The  fact 
that  a  person  has  been  a  city  appointee,  and  is  at  times  employed 
by  the  city,  or  was  interested  in  the  passage  of  the  act  appointing 
commission,  does  not  disqualify  him  from  acting  as  commissioner 
in  proceeding  by  the  city  to  acquire  land.  Matter  of  Mayor,  20 
Misc.  520,  46  Supp.  640,  distinguishing  People  ex  rel.  Edwards  v. 
Potter,  36  Hun,  181  ;  Matter  of  Terminal  Raihuay,  16  App.  Div. 
516,  citing  People  ex  rel.  Downey  w.  Daines,  38  Hun,  43,  Buckley  v. 
Drake,  41  Hun,  384. 

The  ofilice  of  commissioners  of  appraisal  is  a  public  trust  within 
the  meaning  of  the  constitution,  and  the  election  of  such  commis- 
sioner to  the  office  of  justice  of  the  Supreme  Court  disqualifies 
him  from  acting  as  commissioner.  Matter  of  Gilroy,  1 1  App. 
Div.  65,  42  Supp.  640,  ^6  St.  Rep.  640.  The  award  of  drainage 
commissioners  is  not  affected  by  the  fact  that  one  of  the  petition- 
ers paid  the  commissioners'  hotel  bill,  since  Laws  1886,  chap.  6^6, 
provides  that  in  case  the  necessity  for  the  drain  is  established, 
all  the  expenses  of  the  commissioners  shall  be  a  lien  on  the  land 
benefited,  and  in  case  the  necessity  for  the  drain  is  not  established, 
the  expense  shall  be  borne  by  the  petitioners;  therefore  the 
petitioner  gained  nothing  by  said  payment,  nor  was  it  misconduct 
on  the  part  of  the  commissioners  to  take  the  advice  of  petitioner's 
counsel  as  to  the  necessary  legal  steps  required  of  the  commis- 
sioners, such  as  giving  notice,  where  nothing  is  said  as  to  any 
question  of  fact  to  be  decided  by  them  ;  nor  is  it  misconduct  in 
such  case  for  one  of  the  commissioners  to  subpoena  witnesses, 
instead  of  causing  it  to  be  done  by  some  other  person.  ///  re 
Tozun  of  Pen  field,  69  Hun,  601,  23  Supp.  942,  53  St.  Rep.  5  50. 

The  report  may  be  set  aside  where  the  commissioners  talked 
privately  with  a  person  from  whom  they  obtained  information 
discrediting  the  owner's  testimony,  and  where  the  award  was  inade- 
quate.    Matter  of  N.   V.  C.&H.R.R.   Co.,  S  Hun,    105,  appeal 
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dismissed  64  N.  Y.  60.  Where,  without  any  agreement  in  advance, 
the  commissioners,  after  their  services  were  completed,  made  out  a 
bill  and  were  paid  more  than  their  legal  fees,  it  was  held  not 
ground  for  setting  aside  the  report.  Matter  of  Staten  Island 
Rapid  Transit  Company,  41  Hun,  392. 

The  fact  that  one  of  the  commissioners  was  for  a  time  during 
the  view  of  the  premises  away  from  the  others  will  not  operate 
to  set  aside  the  award.  Matter  of  N.  V.,  Lackazvanna  &  Western 
R.  R.  Co.,  63  How.  265. 

Section  46  of  the  Code,  forbidding  a  judge  from  acting  where 
he  is  related  to  any  party  within  the  sixth  degree,  does  not  apply 
in  a  street  opening,  and  though  the  statute  requires  that  every 
commissioner  to  be  appointed  must  be  a  disinterested  person, 
the  fact  that  one  of  them  is  the  brother-in-law  of  a  person  whose 
interest  is  likely  to  be  affected  by  the  proceeding  is  not  a  ground 
for  the  removal  of  such  commissioner.  Matter  of  Ogden  Street, 
61  llun,  188,  43  St.  Rep.  422,  22  Civ.  Pro.  12,  17  Supp.  744,  re- 
versing Matter  of  City  of  Middletozvn,  21  Civ.  Pro.  201,  which 
held  the  question  of  the  illegality  of  the  appointment  of  a  com- 
missioner cannot  be  raised  after  his  report  is  confirmed.  Mor- 
ris v.  The  Mayor,  55  Hun,  476,  29  St.  Rep.  376,  8  Supp.  763, 
reversing  7  Supp.  943,  17  Civ.  Pro.  407. 

The  omission  of  the  word  "  faithful  "  from  the  oath  of  the 
commissioners  is  material,  and  affects  the  proceedings  unless 
waived,  and  objection  on  the  ground  of  non-residence  of  the  com- 
missioners is  not  jurisdictional  and  may  be  waived.  Matter  of 
Gilroy,  85  Hun,  424,  32  Supp.  891,  66  St.  Rep.  208. 

The  fact  that  one  of  the  commissioners  was  not  present 
at  most  of  the  hearings  does  not  invalidate  the  proceedings. 
Matter  of  Riverside  Av.,  83  Hun,  50,  31  Supp.  735,  64  St. 
Rep.  366. 

Where  proceedings  were  instituted  to  acquire  lands  and  were 
resisted  on  the  grounds  that  the  petitioner  was  not  incorporated 
for  a  public  purpose,  and  so,  therefore,  incapable  of  exercising 
the  right  of  eminent  domain,  and  the  objection  was  oral,  and 
both  parties  consented  to  the  appointment  of  commissioners,  and 
an  order  to  that  effect  was  entered  and  no  appeal  taken,  and 
subsequently  it  was  decided  by  the  Court  of  Appeals  that  the 
lands  sought  to  be  acquired  were  not  for  a  public  use,  and  that 
the  petitioner  had  no  power  to  acquii'e  title  by  coiuicmnation,  it 
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was  held  that  the  want  of  tlie  power  in  the  petitioner  constituted 
an  original  jurisdictional  defect  to  the  order,  and  that  the  land 
owner  had  not  waiv^ed  the  right  to  move  to  set  aside  the  order 
appointing  commissioners.  Matter  of  N.  F.  &  W.  R.  Co.,  121  N. 
Y.  319. 

Notice  of  Motion  to  Confirm  Report  of  Commissioners. 

SUPREME  COURT. 


In    the    Matter  of  the  Proceedings    of  George 

Clark  for  damages  for  the  for  the  taking  and  \  148  N.  Y.  i. 
appropriation  of  lands,  etc. 

To  C.  S.  NiSBET,  Esq.,  Attorney  for  the  Water  Co77imissioners  : 

Take  Notice  :  That  at  the  court-house  in  Elizabethtown,  Essex 
County,  at  a  Special  Term  of  the  Supreme  Court  to  be  held  on  the 
12th  day  of  December,  1892,  at  the  opening  of  court  on  that  day, 
the  petitioner,  Georg-e  Clark,  will  present  to  this  court  the  report  of 
the  commissioners  of  assessment  in  this  proceeding,  a  copy  of  which 
is  hereto  annexed  and  herewith  served  upon  you,  and  upon  all  the 
papers  and  proceedings  herein  will  move  the  court  to  confirm  the 
said  report  and  to  allow  the  costs  of  this  proceeding  in  favor  of  the 
petitioner  and  against  the  said  Water  Commissioners  of  the  City  of 
Amsterdam,  and  also  to  allow  %\o  costs  of  this  motion. 
Dated  Johnstown,  N.  Y.,  November  23,  1892. 

Yours,  etc. , 

SMITH  &  NELLIS, 

Attorneys  for  Petitioner. 

Order  Setting  Aside   Report  of   Commissioners  of  Appraisal 
and  Appointing  new  Commissioners. 

{Caption."] 

In  the  Matter  of  the  Application  of  the  Man- 
hattan Railway  Company  et  at. 

agst.  \    150N.Y.569. 

Christina  O'Sullivan  et  at. 


The  above-named  plaintiffs  having  moved  at  a  Special  Term  of 
this  court  held  at  chambers  at  the  county  court-house  in  the  city  of 
New  York,  on  October  7th,  1895,  for  an  order  setting  aside  the  re- 
ports of  Messrs.  William  C.  Holbrook,  Rollin  M.  Morgan,  and 
Edward  O'Brien,  as  commissioners  of  appraisal  herein,  and  for  such 
other  and  further  relief  in  the  premises  as  might  be  just,  together 
with  the  costs  of  the  motion,  and  said  motion  having  been  duly  ad- 
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journed  to  October   17th,   1895,    and  having-  come  on  to  be  heard  at 
said  date  : 

Now,  upon  reading  and  filing-  the  said  notice  of  motion,  dated 
September  19th,  1895,  with  the  admissions  of  due  service  thereof 
upon  Messrs.  Evarts,  Choate  &  Beaman,  attorneys  for  defendants 
O'Sullivan  other  than  Christina  O'Sullivan  and  Charles  A.  O'vSullivan, 
upon  William  V.  Rowe,  Esq.,  g-uardian  ad  litem  of  said  Christina 
O'Sullivan,  a  lunatic,  and  upon  Thomas  T.  Sherman,  Esq.,  guardian 
ad  litem  of  the  infant  defendant,  Charles  A.  O'Sullivan,  and  on  read- 
ing- the  report  of  said  commissioners,  which  report  and  the  minutes 
of  testimony-  taken  by  them  were  filed  in  the  office  of  the  clerk  of 
the  said  county  of  New  York,  on  December  21st,  1894,  and  upon 
reading-  the  plaintiffs'  proposed  propositions  of  fact  and  law  sub- 
mitted to  said  commissioners  and  referred  to  in  their  said  report, 
being  plaintiffs'  exhibit  No.  i,  of  December  15th,  1894,  for  identi- 
fication, and  made  part  of  the  report  herein  and  returned  with  the 
aforesaid  testimony,  and  filed  in  the  office  of  the  clerk  on  the  afore- 
said day,  and  upon  all  the  papers  made  and  proceedings  had  in  the 
above  entitled  special  proceeding,  and  after  hearing  Edward  C. 
James,  Esq.,  and  William  H.  Godden,  Esq.,  of  counsel  for  plaintiffs, 
in  support  of  the  motion,  and  Joseph  H.  Choate,  Esq.,  of  counsel 
for  defendants  O'Sullivan  other  than  Christina  O'Sullivan  and  Charles 
A.  O'Sullivan,  and  as  counsel  for  said  William  V.  Rowe,  Esq.,  and 
Thomas  Sherman,  Esq.,  guardian  ad  litem  as  aforesaid,  and  no  one 
having  appeared  further,  and  due  deliberation  having  been  had 
thereupon,  on  motion  of  Davies,  Short  &  Tow^nsend,  plaintiffs' 
attorney,  it  is 

Ordered,  that  said  motion  be  and  the  same  is  hereby  granted  with 
$10  costs  to  plaintiffs  ;  that  the  award  of  Messrs.  William  C.  Hol- 
brook,  Rollin  I\I.  Morgan  and  Edward  O'Brien  as  commissioners  of 
appraisal  herein,  and  their  report  filed  in  the  office  of  the  clerk  of  the 
city  and  county  of  New  York  on  I^ecember  21st,  1894,  be  and  the 
same  are  hereby  vacated  and  set  aside  ;  and  it  is  further 

Ordered,  that  Augustus  (i.  Brown,  John  Delahanty,  and  John  F. 
Doyle,  three  disinterested  and  competent  freeholders,  each  a  resi- 
dent of  the  county  of  New  York,  in  which  county  the  real  property 
involved  herein  is  situated,  be  and  they  hereby  are  appointed  as 
commissioners  herein  to  ascertain  and  appraise  the  compensation  to 
be  made  to  the  defendants  as  owners  of  the  property  described  in 
the  petition  herein  and  taken  for  the  public  use  specified  in  said 
petition  ;  and  it  is  further 

Ordered,  that  the  first  meeting  of  the  said  commissioners  be  held 
at  120  Broadway  in  the  city  of  New  York,  office  of  August  Brown, 
on  the  20th  day  of  December,  1895,  at  11  o'clock  in  the  forenoon  of 
that  day.  MILES  BEACH, 

(A  copy.)  /   6".   a 

HENRY  D.  PURROY, 

Clerk. 
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Order  of  Confirmation. 

At  a  Special  Term  of  this  court  held  in  the  court-house  in  Elizabeth- 
town,  Essex  County,  on  the  12th  day  of  December,  1892  : 
Present  : — Hon.  S.  A.  Kellogg,  Justice. 

In  the    Matter  of  the  Assessment  of  Damages  I      g  m  V   t 
sustained  by  George  A.  Clark,  etc.  f    ^       ... 


The  report  of  the  commissioners  of  assessment  appointed  herein 
by  order  of  this  court  dated  April  5,  1892,  having  been  presented,  to- 
gether with  all  the  evidence  taken  by  the  said  commissioners, 

Now,  on  reading  and  filing  the  said  report  and  evidence,  and  on 
motion  of  Smith  &  Nellis,  attorneys  for  the  said  petitioner ;  and 
after  hearing  Charles  S.  Nisbet  in  opposition  to  the  motion  to  confirm 
said  report  as  attorneys  for  the  water  commissioners  herein,  it  is 

Ordered,  that  the  said  report  and  award  of  said  commissioners 
be  amended  and  modified  so  that  the  sum  of  $666.66  be  deducted 
from  the  amount  of  said  award  ;  and  the  award  so  modified,  to  wit, 
in  the  sum  of  $2,341,33,  be  confirmed.  The  said  sum  of  $666. 66  be- 
ing deducted  from  the  award  of  said  commissioners  as  the  value 
fixed  by  them  upon  water  which  in  fact  has  not  been  taken  or  ap- 
propriated by  the  plaintiffs,  to  wit,  the  water  running  though  the 
orifice  in  lower  portion  of  its  dam,  i^  inches  in  diameter,  and  the 
water  running  through  the  pipe  to  the  barns  of  the  petitioner. 

It  is  further  ordered,  that  said  commissioners  of  assessment  be 
paid  the  sum  stated  in  their  report  for  fees  and  expenses,  namely, 
$20  each  for  fees,  and  the  expenses  in  the  sum  $80.71.  That  the 
foregoing  award  for  damages,  together  with  the  said  fees  and  ex- 
penses, be  paid  by  said  water  commissioners  as  provided  by  the 
water  act  by  virtue  of  which  these  proceedings  are  had  ;  and  the 
said  award  so  made  and  confirmed  with  interest  thereon  from  this 
date  shall  be  a  liability  against  the  city  of  Amsterdam  as  by  said  act 
provided.      It  is  further 

Ordered,  that  neither  party  recover  costs  of  the  other  herein,  ex- 
cept as  hereinbefore  directed,  and  except  as  is  specially  provided  by 
the  said  Water  Act. 

Let  this  order  be  entered  in  Fulton  County. 

S.  A.  KELLOGG, 

/  s.  a 

SuB.    2.    Costs  on  Final  Order. 

§  3372.  Offer  to  purchase ;  costs ;  additional  allowance. 

In  all  cases  where  the  owner  is  a  resident  and  not  under  legal  disability  to  convey 
title  to  real  property,  the  plaintiff,  before  service  of  his  petition  and  notice,  may  make 
a  written  offer  to  purchase  the  property  at  a  specified  price,  which  must  within  ten 
days  thereafter  be  filed  in  the  office  of  the  clerk  of  the  county  where  the  property  is 
situated,  and  which  cannot  be  given  in  evidence  before  the  commissioners  or  consid- 
ered by  them.  The  owner  may  at  the  time  of  the  presentation  of  the  petition,  or  at 
any  time  previously,  serve  notice  in  writing  of  the  acceptance  of  plaintiff's  offer,  and 
thereupon  the  plaintiff  may,  upon  filing  the  petition,  with  proof  of  the  making  of  the 
offer  and  its  acceptance,  enter  an  order  that  upon  payment  of  the  compensation 
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agreed  upon,  he  may  enter  into  possession  of  the  real  property  described  in  the  peti- 
tion and  take  and  hold  it  for  the  public  use  therein  specified.  If  the  offer  is  not  ac- 
cepted, and  the  compensation  awarded  by  the  commissioners  does  not  exceed  the 
amount  of  the  offer,  with  interest  from  the  time  it  was  made,  no  costs  shall  be  allowed 
to  either  party.  If  the  compensation  awarded  shall  exceed  the  amount  of  the  offer, 
with  interest  from  the  time  it  was  made,  or  if  no  offer  was  made,  the  court  shall,  in 
the  final  order,  direct  that  the  defendant  recover  of  the  plaintiff  the  costs  of  the  pro- 
ceeding, to  be  taxed  by  the  clerk  at  the  same  rate  as  is  allowed,  of  course,  to  the  de- 
fendant when  he  is  the  prevailing  party  in  an  action  in  the  Supreme  Court,  including 
the  allowances  for  proceedings  before  and  after  notice  of  trial,  and  the  court  may  also 
grant  an  additional  allowance  of  costs,  not  exceeding  five  per  centum  upon  the 
amount  awarded.  The  court  shall  also  direct  in  the  final  order  what  sum  shall  be 
paid  to  the  general  or  special  guardian,  or  committee  or  trustee  of  an  infant,  idiot, 
lunatic,  or  habitual  drunkard,  or  to  an  attorney  appointed  by  the  court  to  attend  to 
the  interests  of  any  defendant  upon  whom  other  than  personal  service  of  the  petition 
and  notice  may  have  been  made,  and  who  has  not  appeared,  for  costs,  expenses,  and 
counsel  fees,  and  by  whom  or  out  of  what  fund  the  same  shall  be  paid.  If  a  trial 
has  been  had  and  all  the  issues  determined  in  favor  of  the  plaintiff,  costs  of  the  trial 
shall  not  be  allowed  to  the  defendant,  but  the  plaintiff  shall  recover  of  any  defendant 
answering  the  costs  of  such  trial  caused  by  the  interposition  of  the  unsuccessful  de- 
fence, to  be  taxed  by  the  clerk  at  the  same  rate  as  is  allowed  to  the  prevailing  party 
for  the  trial  of  an  action  in  the  Supreme  Court. 

A  proceeding  to  acquire  land  under  the  General  Railroad  Act 
i.s  a  special  proceeding,  and  the  court  has  power,  in  its  discretion, 
to  allow  costs  in  such  proceedings  at  the  rate  allowed  for  similar 
services  under  the  Code.  Matter  of  Rensselaer  &  S.  R.  R.  Co.  v. 
Davis,  55  N.  Y.  145  ;  Matter  of  Syracuse,  B.  &  N.  V.  R.  R.  Co., 
4  Hun,  311;  Matter  of  N.  V.,  Lackaiuanna  &  IV.  R.  R.  Co.,  26  id. 
592.  But  no  extra  allowance  can  be  granted.  55  N.  Y.,  supra  ; 
Matter  of  Syracuse,  B.  &  N.  V.  R.  R.  Co.,  4  Hun,  311.  When  no  issue 
of  fact  is  raised  or  tried,  a  trial  fee  cannot  be  allowed,  although 
witnesses'  fees  and  disbursements  may  be  allowed.  26  Hun, 
592,  supra.  The  General  Term  has  no  power,  on  reversing  an 
order  confirming  a  report  of  commissioners  awarding  damages, 
to  award  costs  against  the  land  owner.  Matter  of  N.  V.,  IV.  S. 
&r  B.  R.  R.  Co.,  94  N.  Y.  287.  One  petition  to  acquire  the  land 
of  several  owners  is  but  one  proceeding,  and  requires  one  appeal 
and  one  allowance  of  costs.  Matter  of  Prospect  Park,  etc.,  R.  R. 
6*^.,67  N.  Y.  371,  afifirming  8  Hun,  30.  An  extra  allowance  can  be 
granted  as  a  condition  of  discontinuance  after  report  and  before 
confirmation.  N.  V.,  W.  S.  &  B.  R.  R.  Co.  v.  Thome,  i  How. 
(N.  S.)  190. 

A  proceeding  to  acquire  property  by  the  right  of  eminent  do- 
main   is   a   special   proceeding,  and    a  judgment    should   not    be 
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entered,  but  costs  taxed  and  inserted  in  the  General  Term  oider 
affirming  the  order  of  the  Special  Term.  Matter  of  Board  of 
Education  of  Brooklyn,  34  St.  Rep.  493,  19  Civ.  Pro,  420,  11 
Supp.  780. 

An  application  for  an  order  appointing  commissioners  to  ap- 
praise the  damages  caused  by  an  extension  of  a  street  is  a  special 
proceeding,  and  costs  on  an  appeal  therefrom  may,  in  the  discre- 
tion of  the  court,  be  awarded  to  either  party  at  the  rates  allowed 
on  an  appeal  from  the  judgment  in  an  action  in  the  same 
court.  Matter  of  South  Market  Street,  80  Hun,  246,  61  St.  Rep. 
626,  29  Supp.  1030. 

The  fact  that  the  plaintiff  is  entitled  to  the  costs  of  the  trial 
of  the  issue  joined  by  the  pleading  does  not  deprive  all  the  de- 
fendants of  their  rights  and  the  other  taxable  costs  where  the 
award  is  greater  than  the  offer.  Matter  of  Manhattan  Raihvay 
Co.,  78  Hun,  434,  60  St.  Rep.  781,  29  Supp.  220. 

A  defendant  in  condemnation  proceedings  is  only  entitled  to 
costs  on  the  preliminary  hearing  where  the  petition  is  dismissed. 
Dansvillc  R.  R.  Co.  v.  Hammond,  JJ  Hun,  39,  59  St.  Rep.  49,  28 
Supp.  454. 

Failure  of  the  petitioner  to  make  a  preliminary  offer  of  pur- 
chase does  not  entitle  the  defendants  to  costs  under  §  3372, 
where  they  were  under  legal  disability  to  convey.  Matter  of 
Manhattan  Railway  Co.  v.  McKee,  i  App.  Div.  488,  37  Supp.  269, 
72  St.  Rep.  595. 

Where  there  is  no  allegation  in  the  petition  or  proof  that  the 
plaintiffs  have  made  an  offer  to  purchase  the  property,  though 
there  is  an  adjudication  of  another  court  that  the  parties  were 
unable  to  agree  as  to  the  price,  defendants  are  entitled  to  costs. 
Matter  of  Manhattan  Railway  Co.  v.  Kent,  80  Hun,  557,  30  Supp. 
957,  62  St.  Rep.  569. 

Where  the  court  as  a  matter  of  favor  opens  the  default  of  an 
owner  who  fails  to  appear  before  commissioners  and  sends  back 
their  report  for  further  hearing,  the  party  relieved  should  pay 
the  costs  of  the  former  hearing.  Matter  of  Brownell  Street,  ^ 
St.  Rep.  485,  17  Supp.  747. 

In  a  proceeding  where  there  has  been  a  trial,  the  appeal  taken 
from  an  order  granting  the  application  and  costs  as  in  an  action 
may  be  allowed  nnder  §  3240  of  the  Code.  Matter  of  Long,  39 
St.  Rep.  892,  15  Supp.  657.     Commissioners  have  no  authority 
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to  fix  any  allowance  for  counsel  fees,  but  that  power  is  vested  in 
the  court.  Matter  of  Daley,  91  Hun,  641,  37  Supp.  128,  72  St. 
Rep.  735. 

Separate  bills  of  costs  are  not  allowed  against  defendants  who 
are  proceeded  against  as  partners  and  joint  owners  of  the  prop- 
erty, and  who  jointly  answer.  City  of  Syracuse  v.  Benedict,  86 
Hun,  343,  33  Supp.  944,  6"]  St,  Rep.  614.  The  trial  spoken  of  in 
the  statute  is  that  which  takes  place  before  the  court  before  the 
appointment  of  the  commissioners;  the  proceeding  before  the 
commissioners  is  not  a  trial  within  the  meaning  of  the  statute,  but 
an  assessment  of  damages.  Matter  of  Manhattan  Railway  Co.v, 
Kent,  80  Hun,  559,  30  Supp.  959. 

The  court  has  power  to  grant  an  additional  allowance  where  no 
ofTcr  to  purchase  has  been  made,  even  when  an  answer  has  been 
interposed  and  the  hearing  was  not  difficult  or  extraordinary,  but 
the  defendants  are  not  entitled  to  a  trial  fee,  as  the  hearing  is  not 
a  trial;  nor  do  §§  3251  and  1015  control  the  amount  of  costs. 
Matter  of  L.  S.  &  M.  S.  R.  R.  Co.,  65  Hun,  538,  48  St.  Rep. 
360,  20  Supp.  573.  The  extra  allowance  contemplated  by  §  3372^ 
is  intended  as  an  indemnity  to  the  prevailing  party  for  expenses 
necessarily  or  reasonably  to  be  incurred  in  the  proceeding.  St. 
Lazvrence  &  Adirondack  R.  R.  Co.  v.  DeCainp,  52  St.  Rep.  10,  23 
Supp.  544. 

In  proceedings  in  the  United  States  Federal  court  to  acquire 
lands  in  this  State,  provisions  of  the  Code  as  to  extra  allowance 
are  applicable.  United  States  v.  Eftgeman,  27  Abb.  N.  C.  141. 
Section  3054,  limiting  extra  allowances  to  $2,000,  does  not  apply 
to  allowances  in  condemnation  proceedings.  Matter  of  City  of 
Brooklyn,  10  Misc.  650,  24  Civ.  Pro.  182,  32  Supp.  182,  65  St.  Rep. 
261.  Where  the  court  has  awarded  costs,  its  judgment  cannot  be 
reviewed  in  this  respect  on  taxation,  the  remedy  is  by  motion  to 
correct  the  judgment;  and  by  an  appeal  from  an  order  denying 
such  motion,  if  it  is  denied,  or  by  appeal  from  the  judgment. 
Matter  of  Manhattan  Raikvay  Co.  v.  Youmans,  81  Hun,  82,  30 
Supp.  566,  62  St.  Rep.  562. 

It  has  been  the  settled  practice  of  the  courts  not  to  allow  costs 
in  proceedings  for  condemning  the  right  of  way  for  elevated  rail- 
road. Matter  of  the  Union  Elevated  R.  R.  of  Brooklyn,  55  Hun, 
161,  28  St.  Rep.  386,  7  Supp.  853.  Where  there  is  no  statute  pro- 
viding for  costs  and  disbursements  in  legal  proceedings,  none  can 
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be  recovered.  The  authority  given  by  §  3372  of  the  Code  to 
grant  an  extra  allowance  to  a  defendant  in  condemnation  proceed- 
ings relates  entirely  to  proceedings  taken  under  chapter  23  of  the 
Code,  and  does  not  extend  to  proceedings  taken  under  a  subse- 
quent special  statute.  In  such  proceedings  taken  under  a  special 
statute,  where  there  is  no  provision  for  costs,  they  are  governed  by 
the  general  statute  as  costs  in  special  proceedings,  §  3240,  which 
does  not  authorize  an  additional  allowance.  Matter  of  Applica- 
tion of  the  City  of  Brooklyn,  148  N.  Y.  107;  Matter  of  Applica- 
tion of  the  Grade  Crossing  Commissioners  of  the  City  of  Buffalo, 
20  App.  Div.  271. 

An  application  to  the  Special  Term,  under  §  ii  of  the  General 
Railroad  Act,  by  a  railroad  company  for  authority  to  construct  its 
road  upon  the  street  in  an  incorporated  village,  is  a  special  pro- 
ceeding, and  costs  as  of  an  action  are  allowable  therein  in  the  dis- 
cretion of  the  court  under  §  3240.  Cited,  with  approval,  Hornells- 
ville  Railroad  Co.  v.  A^.  K,  L.  E.  &  W.  R.  R.  Co.,  83  Hun,  407, 
where  it  is  held  that  such  a  proceeding  is  not  a  condemnation  pro- 
ceeding to  acquire  title  to  land  in  the  strict  sense  of  the  term,  and 
that  the  rule  of  discretion  in  regard  to  the  granting  of  costs  is 
applicable  to  such  a  proceeding.  That  the  word  "  trial  "  as  used  in 
§  3372  of  the  Code  refers  to  the  trials  of  the  issues  raised  by  the 
petition  and  answer  referred  to  in  §  3367. 

Under  §  3240  costs  of  appeal  to  the  court  of  record  in  a  special 
proceeding,  where  not  specially  regulated  by  the  Code,  may  be 
awarded  in  the  discretion  of  the  court  at  rates  allowed  for  similar 
services  in  an  action.  A  proceeding  under  the  General  Railroad 
Act  is  a  special  proceeding,  and  costs  should  be  allowed  in  such 
proceeding,  the  same  as  if  in  civil  action.  Matter  of  South  Mar- 
ket Street,  80  Hun,  246. 

An  application  by  commissioners  of  estimate  and  assessment  for 
an  extra  allowance  under  §  1000  of  the  Consolidation  Act  must  be 
made  at  the  time  of  the  taxation  of  costs,  and  the  court  has  no 
authority  to  make  such  allowance  at  any  other  time  or  upon  notice 
to  the  corporation  counsel  alone.  Matter  of  Mayor,  29  App. 
Div.  367,  51  N.  Y.  Supp.  (85  St.  Rep.)  470. 

Commissioners  appointed  to  take  land  for  the  city  of  New  York 
before  the  new  charter  took  effect  are  entitled,  after  January  i, 
iS^  ^  to  a  per  diem  compensation  of  only  $6.  Matter  of  Mayor, 
24  _,Iisc.  558. 
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Where  tlie  proceeding.s  embraced  a  large  number  of  parcels  of 
property  and  involved  unusually  difficult  questions  of  law  and 
fact,  the  commissioners  are  entitled  to  extra  allowance.  Matter  of 
Mayor,  24  Misc.  558.  See  act  amending  §  3370,  Code  Civil  Pro- 
cedure, in  relation  of  fees  of  commissioners  in  condemnation  pro- 
ceedings, by  allowing  additional  compensation  not  exceeding  $25 
a  day  in  proceedings  within  New  York  and  Kings  Counties.  Laws 
1898,  chapter  384. 

Sub.   3.   Effect  of  Final  Order,  and  How  Enforced.      §  3373- 

g  3373.  Judgment,  how  enforced ;  delivery  possession  of  prem- 
ises; when  writ  of  assistance  to  issue. 

Upon  the  entry  of  the  final  order,  the  same  shall  be  attached  to  the  judgment  roll 
in  the  proceeding,  and  the  amount  directed  to  be  paid,  either  as  compensation  to  the 
owners,  or  for  the  costs  or  expenses  of  the  proceeding,  shall  be  docketed  as  a  judg- 
ment against  the  person  who  is  directed  to  pay  the  same,  and  it  shall  have  all  the 
force  and  effect  of  a  money  judgment  in  an  action  in  the  Supreme  Court,  and  collec- 
tion thereof  may  be  enforced  by  execution  and  by  the  same  proceedings  as  judgments 
for  the  recovery  of  money  in  the  Supreme  Court  may  be  enforced  under  the  provisions 
of  this  act.  When  payment  of  the  compensation  awarded,  and  costs  of  the  proceed- 
ing, if  any,  has  been  made,  as  directed  in  the  final  order,  and  a  certified  copy  of  such 
order  has  been  served  upon  the  owner,  he  shall,  upon  demand  of  the  plaintiff,  deliver 
possession  thereof  to  him,  and  in  case  possession  is  not  delivered  when  demanded, 
the  plaintiff  may  apply  to  the  court  without  notice,  unless  the  court  shall  require 
notice  to  be  given,  upon  proof  of  such  payment  and  of  service  of  the  copy  order,  and 
of  the  demand  and  non-compliance  therewith,  for  a  writ  of  assistance,  and  the  court 
shall  thereupon  cause  such  writ  to  be  issued,  which  shall  be  executed  in  the  same 
manner  as  when  issued  in  other  cases  for  the  delivery  of  possession  of  real  property. 

The  confirmation  of  an  award  is  in  the  nature  of  a  judgment, 
and  the  statutory  limit  thereof  is  twenty  years  from  the  date 
thereof.  Board  of  Supervisors  of  Erie  Co.  v.  City  of  Buffalo,  18 
Supp.635. 

No  right  is  vested  in  the  company  to  the  lands,  or  in  the 
owner  to  the  moneys,  until  the  court  has  confirmed  the  report 
of  the  commissioners.  Hudson  River  R.  R.  Co.  v.  Outzuater,  3 
Sandf.  689.  When  the  order  has  been  recorded  and  the  money 
deposited,  the  title  is  wholly  vested  in  the  company,  and  no 
longer  remains  in  the  former  owner,  and  the  company  cannot, 
by  changing  the  route,  avoid  paying  compensation  on  the  ground 
the  land  is  unnecessary.  Crowner  v.  IVatertozon,  etc.,  R.  R.  Co., 
9  How.  457,  decided  before  the  present  provision  as  to  abandon- 
ment of  the  proceeding  embodied  in  this  section.  Upon  the 
consummation  of  the  proceedings  prescribed  by  the  act,  all  per- 
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sons  who  have  been  made  parties  to  the  proceedings  are  divested 
and  barred  of  their  interest  in  such  land,  and  have  no  longer  a 
legal  right  to  keep  the  company  out  of  possession.  Niagara 
Falls,  etc.,  R.  R.  Co.  v.  Hotchkiss,  16  Barb.  270.  Where  land  has 
been  condemned,  the  land  owner,  after  the  payment  and  deposit 
of  the  award,  loses  all  estate  in  the  land.  Matter  of  N.  Y.  & 
Harlem  R.  R.  Co.,  98  N.  Y.  12  ;  Matter  of  N.  V.,  IV.  S.  &  B.  R. 
R.  Co.,  94  id.  287.  The  railroad  company  cannot  acquire  any 
greater  right  than  that  of  the  parties  against  whom  they  pro- 
ceeded.    Anderson  v.  Rochester,  etc.,  R.  R.  Co.,  9  How.  553. 

A  railroad  company,  under  the  statute  enabling  it  to  acquire 
title  to  lands,  does  not  acquire  the  same  unqualified  title  and 
right  of  disposition  to  the  real  estate  taken  for  the  road  which 
individuals  have  in  their  lands,  but  the  title  to  the  land  being 
limited  in  its  use  for  the  purpose  of  the  railroad,  it  is  subject  to 
the  exercise  of  all  those  powers  reserved  to  the  legislature  to 
which  the  franchises  of  the  corporation  are  subject.  Albany  & 
Northern  R.  R.  Co.  v.  Brozvnell,  24  N.  Y.  345.  As  to  lands  ac- 
quired for  passenger  and  freight  purposes,  see  chap.  282,  §  17, 
Laws  1854.  The  title  vested  in  the  company  is  also  subject  to 
the  duty  on  the  part  of  the  company  to  make  and  maintain 
suitable  farm  crossings,  and  the  right  of  passage  of  the  former 
owner  over  such  crossings.  Wheeler  v.  Rochester,  etc.,  R.  R.  Co.,  12 
Barb.  227.  Title  vests  in  the  company  only  when  it  has  fully 
performed  and  complied  with  the  conditions  precedent,  and  paid 
or  deposited  the  compensation  as  required  by  law.  Bloodgood  w. 
Mohawk  R.  R.  Co.,  18  Wend.  9;  Beekman  v.  Saratoga  R.  R.  Co., 
3  Paige,  45  ;  Clarkson  v.  H.  R.  R.  Co.,  12  N.  Y.  304;  Ballon  v. 
Ballon,  78  id.  325.  As  to  the  right  of  the  owner  and  effect  of 
appraisal  of  damages,  see  GoiUdv.  H.  R.  R.  Co.,  6  N.  Y.  522,  as 
to  riparian  rights.  It  is  said,  §  216,  Mills  on  Eminent  Domain, 
that  all  elements  of  damages  should  be  presented  to  the  com- 
missioners assessing  the  damages.  The  appraisement  embraces 
all  past,  present,  and  future  damages  which  the  improvement 
may  thereafter  reasonably  produce.  But  it  is  not  to  be  assumed 
that  the  railroad  will  use  unsafe  appliances  or  perform  a  tortious 
act.     Mayor  v.  Bailey,  2  Den.  233. 
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ARTICLE  VIII. 

Stay  of  Proceedings  and  Appeals.    §§  3375,  3376,  3377. 

§  3375.     [Am'd,  1895.]    Appeal  from  final  orders ;  stay. 

Appeal  may  be  taken  to  the  appellate  division  of  the  Supreme  Court  from  the  final 
-order,  within  the  time  provided  for  appeals  from  orders  by  title  four  of  chapter 
twelve  of  this  act,  and  all  the  provisions  of  such  chapter  relating  to  appeals  to  the 
appellate  division  of  the  Supreme  Court  from  orders  of  the  Special  Term  shall  apply 
to  such  appeals.  Such  appeal  will  bring  up  for  review  all  the  proceedings  subsequent 
to  the  judgment,  but  the  judgment  and  proceedings  antecedent  thereto  may  be  re- 
viewed on  such  appeal,  if  the  appellant  states  in  his  notice  that  the  same  will  be 
brought  up  for  review,  and  e.xceptions  shall  have  been  filed  to  the  decision  of  the 
court  or  the  referee,  and  a  case  or  a  case  and  exceptions  shall  have  been  made,  settled, 
and  allowed,  as  required  by  the  provisions  of  this  act,  for  the  review  of  the  trial  of 
actions  in  the  Supreme  Court  without  a  jury.  The  proceedings  of  the  plaintiff  shall 
not  be  stayed  upon  such  an  appeal,  except  by  order  of  the  court,  upon  notice  to  him, 
and  the  appeal  shall  not  affect  his  possession  of  the  property  taken,  and  the  appeal  of 
a  defendant  shall  not  be  heard  except  on  his  stipulation  not  to  disturb  such 
possession. 

L.  1895,  ch.  946. 

§3376.     [Am'd,  1895.]    Appeal  from  judgment  by  plaintiff. 

If  a  trial  has  been  had  and  judgment  entered  in  favor  of  the  defendant,  the  plaintiff 
may  appeal  therefrom  to  the  appellate  division  of  the  Supreme  Court  within  the  time 
provided  for  appeals  from  judgments  by  title  four  of  chapter  twelve  of  this  act,  and 
all  the  provisions  of  said  chapter  relating  to  appeals  from  judgments  shall  apply  to 
such  appeals ;  and  on  the  hearing  of  the  appeal  the  appellate  division  may  affirm,  re- 
verse, or  modify  the  judgment,  and  in  case  of  reversal  may  grant  a  new  trial,  or  direct 
that  judgment  be  entered  in  favor  of  the  plaintiff,  If  the  judgment  is  affirmed,  costs 
shall  be  allowed  to  the  respondent,  but  if  reversed  or  modified,  no  costs  of  the  appeal 
shall  be  allowed  to  either  party. 

L.  1895,  ch.  946. 

§  3377.  When  appellate  division  may  direct  a  new  appraisal. 

On  the  hearing  of  the  appeal  from  the  final  order  the  court  may  direct  a  new  ap- 
praisal before  the  same  or  new  commissioners,  in  its  discretion,  and  the  report  of 
such  commissioners  shall  be  final  and  conclusive  upon  all  parties  interested.  If  the 
amount  of  the  compensation  to  be  paid  is  increased  by  the  last  report,  the  difference 
shall  be  a  lien  upon  the  land  appraised,  and  shall  be  paid  to  the  parties  entitled  to 
the  same,  or  shall  be  deposited  as  the  court  shall  direct ;  and  if  the  amount  is 
diminished,  the  difference  shall  be  refunded  to  the  plaintiff  by  the  party  to  whom  the 
same  may  have  been  paid,  and  judgment  therefor  may  be  rendered  by  the  court,  on 
the  filing  of  the  last  report,  against  the  parties  liable  to  pay  the  same. 

Any  person  deeming  himself  aggrieved  may  appeal.  N.  V.  & 
Erie  R.  R.  Co.  v.  Corey,  5  How.  177.  And  where  the  report 
embraces  several  interests,  any  person  interested  and  made  a 
party  may  appeal  from  such  part  of  the  report  as  affects  him. 
Troy  &  Rutland  R.  R.  Co.  v.  Cleveland,  6  How.  238.  An  appeal 
lies  to  the  Court  of  Appeals  from  an  order  of  the  General  Term, 
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affirming  an  order  of  the  Special  Term  in  proceeding.s  to  acquire 
lands  involving  the  question  of  the  right  to  condemn  such  lands 
under  the  statute.  Rensselaer  &■  S.  R.  R.  Co.  v.  Davis,  43  N.  Y. 
137.  But  it  will  not  review  matters  of  discretion.  ^V.  Y.  Central 
R.  R.  Co.  V.  Marvin,  11  N.  Y.  279  ;  Matter  of  N.  V.  C.  &  H.  R.  R. 
R.  Co.,  64  id.  60;  Matter  of  Kings  County  Elevated  R.  R.  Co.,  83 
id.  100.  On  appeal  to  the  Court  of  Appeals  no  objection  can  be 
raised  as  to  the  irregularity  in  the  proceedings,  which  were  not 
taken  below.  Buffalo  &  N.  V.  City  Co.  v.  Brainard,  9  N.  Y. 
100.  An  order  of  the  Supreme  Court  denying  the  owner's  ap- 
plications to  have  the  report  sent  back  with  directions  to  state 
the  ground  of  the  commissioner's  decision  rests  in  discretion, 
and  is  not  reviewable  in  the  Court  of  Appeals  ;  so,  also,  as  to  an 
order  based  on  conflicting  evidence,  refusing  to  set  aside  an 
award  on  the  ground  of  misconduct.  Matter  of  Prospect  Park 
R.  R.  Co.,  85  N,  Y.  489,  dismissing  appeal  from  24  Hun,  199. 
An  appeal  from  an  order  awarding  damages  for  lands  condemned 
is  a  judicial  proceeding,  and  an  appeal  in  such  proceeding  is  not 
reviewable  in  the  Court  of  Appeals,  except  in  case  of  a  final 
order.  The  order  made  does  not  become  final  because  the  ap- 
praisal to  be  made  by  new  commissioners  may  be  final  and  con- 
clusive under  §  18.  The  Court  of  Appeals  has  no  jurisdic- 
tion to  review  an  order  of  the  General  Term,  reversing  an  order 
of  the  Special  Term  making  an  award  for  lands  condemned,  and 
directing  a  new  appraisal,  where  it  does  not  appear  that  the 
order  was  not  made  in  the  exercise  of  the  discretion  confided 
in  the  court  by  the  act,  and  the  court  cannot  look  into  the 
opinion  of  the  General  Term  for  the  grounds  of  the  decision. 
Matter  of  N.  V.  &  Harlem  R.  R.  Co.,  98  N.  Y.  12.  An  appeal 
from  so  much  of  an  order  of  the  General  Term,  reversing  an 
award  confirmed  by  the  Special  Term,  as  refused  to  appoint 
new  commissioners,  when  the  latter  were  named  in  a  stipulation, 
is  reviewable  in  the  Court  of  Appeals.  Matter  of  N.  V.  &  Lacka- 
wanna, etc.,  R.  R.  Co.,  98  N.  Y.  447.  An  appeal  lies  to  the 
General  Term  from  the  order  of  the  Special  Term,  confirming  the 
report  of  commissioners.  Rochester,  etc.,  R.  R.  Co.  v.  Beckwithy 
10  How.  168  ;  Rondout  &  Oszvego  R.  R.  Co.  v.  Field,  38  id.  187. 
This  is  so,  even  though  the  appeal  may  have  been  heard  in  the 
first  instance  at  Special  Term,  as  is  provided  by  this  section. 
Matter  of  Kings  Bridge  Road,  4  Hun,  599,  affirmed,  62  N.  Y. 
70 
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645;  Albany  &  S.  R.  R.  Co.  v.  Dayton,  10  Abb.  (N.  S.)  182; 
Matter  of  N.  V.,  IV.  S.  &  B.  R.  R.  Co.,  33  Hun,  231  ;  see,  also, 
In  re  Covunissioners  of  Central  Park,  4  Lans.  47 1  ;  Rensselaer  & 
Saratoga  R.  Co.  v.  Davis,  43  N.  Y.  146  ;  7?.  6-  G.  R.  R.  Co.  v. 
Beekwith,  10  How.  169.  In  a  recent  case  a  query  is  made  as  to 
whether  the  appeal  should  be  from  the  report  and  appraisal,  or 
from  the  order  of  confirmation.  The  point  seems  to  be  substan- 
tially a  new  one,  the  practice  having  been  to  appeal  "  from  the 
appraisal  and  report,  and  from  the  order  made  thereon,"  thus 
covering  both  branches  of  the  question. 

In  the  absence  of  allegations  of  improper  conduct  on  the  part 
of  a  commissioner  who  was  not  a  freeholder,  the  General  Term 
will  not  entertain  an  application  to  set  aside  a  report  on  that 
ground  when  the  point  was  not  raised  below.  Matter  of  N.  V., 
IV.  S.  &  B.  R.  R.  Co.,  35  Hun,  575.  The  rule  which  deprives  a 
party  of  the  right  to  appeal  from  an  order  or  judgment  under 
which  he  has  taken  a  benefit  is  not  applicable  to  these  proceed- 
ings, and  the  right  to  appeal  is  not  affected  by  accepting  pay- 
ment for  the  land  and  giving  a  receipt  therefor.  Matter  of  N.  Y. 
&  Harlem  R.  R.  Co.,  98  N.  Y.  12.  Where  a  report  of  damages  is 
set  aside  and  new  proceedings  are  instituted,  in  which  the  com- 
pany deposits  a  sum  of  money  in  court  to  secure  any  award  that 
may  be  made,  and  upon  confirmation  of  a  second  award  pays  the 
damages  and  takes  possession,  this  does  not  bar  the  right  of 
appeal.  Matter  of  N.  V.,  IV.  S.  &  B.  R.  R.  Co.,  29  Hun,  646. 
The  Supreme  Court  will  not  set  aside  an  award  for  every  techni- 
cal error,  where  no  injustice  appears  to  have  been  done.  iV.  V. 
Central  R.  R.  Co.  v.  Marvin,  ii  N.  Y.  279,  citing  Troy  &"  Boston 
R.  R.  Co.  V.  Northern  Turnpike  Company,  16  Barb.  100,  which 
holds  that  the  error  to  be  reviewed  must  be  of  such  a  character 
as  to  show  that  the  commissioners  misapplied  the  principles  upon 
which  they  were  required  to  make  their  appraisal,  and  that  the 
party  appealing  may  have  been  injuriously  affected  by  such 
misappropriation.  'Sd^vcvQ^xmoX^Xo.,  Matter  of  Rondout  &  Oswego 
R.  R.  Co.  V.  Deyo,  5  Lans.  298  ;  Matter  of  Biishwick  Avenue,  48 
Barb.  9  ;  Troy  &  Boston  R.  R.  Co.  v.  Lee,  13  id.  169.  Only  the 
record  before  the  commissioners  can  be  reviewed.  N.  V.  &■  Erie 
R.  R.  Co.  V.  Cobiirn,  6  How.  223  ;  A^.  Y.  &  Erie  R.  R.  Co.  v. 
Corey,  5  id.  177  ;  Roehester  &"  Syracuse  R.  R.  Co.  v.  Endlong,  6  id. 
467  ;  Rochester  &  Genesee    Valley  R.  R.   Co.   v.  Beekwith,  10  id. 
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168;  Rondout  &  Osiijcgo  R.  R.  Co.  v.  Field,  38  id.  187.  The 
appellate  court  will  not  disturb  an  appraisal  for  technical  errors, 
or  unless  the  commissioners  have  clearly  gone  astray  and  disre- 
garded legal  principles.  Matter  of  N.  V.,  Lackawanna  &  W.  R. 
R.  Co.  V.  Arnott,  27  Hun,  151  ;  Matter  of  N.  V.,  West  Shore  &-  B. 
R.  R.  Co.  V.  Dudleston,  29  id.  609;  Troy  &  Boston  R.  R.  Co.  v. 
Lee,  13  Barb.  169;  N.  V.,  West  Shore  &  B.  R.  R.  Co.  v.  Gennet, 
37  Hun,  317.  In  reversing  an  order  of  a  Special  Term  appoint- 
ing commissioners  of  appraisal  on  application  of  the  railroad 
company,  it  is  the  duty  of  the  court  at  General  Term  to  examine 
the  evidence  and  determine  whether  the  petitioner  has  fairly 
made  out  a  case  establishing  that  the  premises  are  necessary  for 
its  use  ;  when  this  appears,  and  where  the  company  has  acted  in 
good  faith  and  exercised  a  reasonable  discretion,  the  court  will 
not  interfere,  although  in  a  proper  case  it  has  the  power.  A^.  F., 
Lackazvanna,  etc.,  R.  R.  Co.  v.  Union  Steamboat  Co.,  35  Hun,  220. 
A  report  which  awards  a  moderate  compensation  to  the  property 
owner  will  not  be  disturbed.  Matter  of  N.  V.,  Woodhaven,  etc., 
R.  R.  Co.,  21  Hun,  250.  A  report  will  not  beset  aside  unless  the 
sum  awarded  is  grossly  inadequate,  or  some  wrong  principle  was 
adopted  in  determining  it.  Matter  of  Boston  R.  R.  Co.,  27  Hun, 
409.  The  court  will  not  set  aside  an  appraisal  as  excessive, 
unless  the  excess  is  plain  and  palpable  upon  the  evidence. 
Matter  of  N.  V.,  Lackawanna  &  W.  R.  R.  Co.,  27  Hun,  116.  It 
is  not  suf^cient  ground  to  set  aside  an  appraisal,  that  during  an 
examination  of  the  premises  by  the  commissioners,  one  of  them 
was  separated  a  part  of  the  time  from  the  others.  Matter  of 
N.  v.,  Lackawanna  &  W.  R.  R.  Co.,  63  How.  265. 

If  the  commissioners  reject  legal  and  competent  evidence,  or 
mistake  the  principle  that  should  govern  the  appraisement,  the 
award  should  be  set  aside.  Matter  of  N.  Y.  C.  R.  R  Co.,  15 
Hun,  6t,.  As  to  what  is  sufificient  evidence  of  misconduct  to  set 
aside  report,  see  Matter  of  N.  Y.  C.  R.  R.  Co.,  5  Hun,  105.  The 
report  of  the  commissioners  cannot  be  affected  by  a  certificate 
signed  by  one  of  them,  setting  forth  the  rule  adopted  by  them  in 
estimating  the  damages,  nor  will  such  a  certificate  cure  any  error 
by  the  commissioners.  Matter  of  N.  Y.,  Lackazvanna  &  W.  R. 
R.  Co.,  29  Hun,  I.  A  report  of  damages  will  be  set  aside  where 
land  owner  declined  to  produce  witnesses  before  the  commis- 
sioners, in  consequence  of  erroneous  information  as  to  his  legal 
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right.s.  Matter  of  N.  Y.,  Lackaivanna  &  IV.  R.  R.  Co.,  63  How. 
265  ;  see,  also,  N.  V.,  Lackawanna  &  W.  R.  R.  Co.  v,  Wolfe,  29 
Hun,  602. 

The  report  may  be  set  aside  where  it  appears  the  commissioners 
had  talked  privately  with  a  person  from  whom  they  had  obtained 
information  discrediting  the  claimant's  testimony,  and  the  award 
to  him  was  greatly  inadequate,  also  where  neglect  to  oppose  the 
confirmation  of  the  report  arose  from  neglect  or  misbehavior  of 
his  attorney,  on  whom  notice  of  motion  was  served.  Matter  of 
N.  V.  Central  R.  R.  Co.,  5  Hun,  105,  appeal  dismissed,  64  N.  Y. 
60.  Where  the  commissioners  awarded  much  less  than  the  value 
of  the  property  taken,  according  to  the  testimony  of  every  witness 
put  upon  the  stand,  it  was  held  an  arbitrary  exercise  of  power  not 
justified  by  law.  N.  V.,  West  Shore  &  B.  R.  R.  Co.  v.  Yates,  18 
Week,  Dig.  272.  Where  counsel  sent  a  letter  to  the  commission- 
ers after  the  case  had  been  submitted  to  them,  but  the  letter  con- 
tained only  certain  computations  which  had  been  made  orally 
before  the  commissioners,  held,  an  irregularity,  but  not  such  as  to 
vitiate  the  report.  N.  Y.,  West  Shore  &  B.  R.  R.  Co.  v.  Church, 
31  Hun,  440.  It  is  error  to  charge  the  owner  with  service  and 
expenses  of  commissioners  in  a  case  where  a  less  amount  was 
awarded  than  the  company  had  offered,  when  it  appeared  that 
the  acceptance  of  the  offer  would  have  deprived  the  owner  of 
costs  in  a  pending  ejectment  suit.  Ulster  &  Delaware  R.  R.  Co. 
v.  Gross,  31  Hun,  83.  See  cases  cited  under  §  17,  relative  to  con- 
firmation of  report. 

The  provision  that  the  determination  as  to  damages  for  land 
taken,  made  by  commissioners  of  appraisal  in  their  second 
report,  shall  be  final  and  conclusive,  precludes  as  well  a  re- 
view by  a  common-law  certiorari  as  by  appeal.  People  ex  rel. 
Schuylerville,  etc.,  R.  R.  Co.  v.  Belts,  55  N.  Y.  600.  Such  second 
report  being  final  and  conclusive  in  itself,  it  needs  no  order  of 
confirmation,  and  is  not  reviewable  on  appeal.  Matter  of  Pros- 
pect Park  &  C.  I.  R.  R.  Co.,  85  N.  Y.  489,  dismissing  appeal  from 
24  Hun,  199.  Only  legal  errors  and  irregularities  can  be  reviewed 
on  second  report.  The  judgment  of  the  commissioners,  in  decid- 
ing upon  the  amount  of  damages  to  be  allowed,  cannot  be  re- 
viewed. Matter  of  Prospect  Park  &  C.  I.  R.  R.,  20  Hun,  184. 
To  authorize  a  court  to  review  on  motion  a  second  report,  some- 
thing more  must  be  apparent  than  such  errors  of  law  or  fact  as  are 
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reviewable  on  appeal,  and  which  would,  if  established,  require  a 
reversal  and  new  hearing.  There  must  be  such  an  irregularity, 
fraud,  or  mistake  in  the  proceedings  of  the  commissioners  as  would 
authorize  the  court  under  its  established  practice  to  set  aside  a 
judgment  or  verdict  in  an  action  on  a  motion.  The  report  cannot 
be  set  aside  because  of  an  error  committed  by  the  commissioners 
in  hearing  or  excluding  testimony  to  which  one  of  the  parties 
objected,  nor  because  of  any  ordinary  ruling  in  the  progress  of  a 
trial  to  which  an  objecting  party  must  reserve  his  right  of  remedy 
by  an  exception.  Matter  of  N.  V.  Elevated  R.  R.  Co.,  41  Hun, 
502.  Although  under  the  statute  the  petitioner  cannot  on  appeal 
obtain  a  review  on  the  merits  of  the  second  award,  yet  it  is  within 
the  power  of  a  court  of  equity  to  set  aside  any  excessive  award 
obtained  by  fraud  or  misconduct  of  the  commissioners.  Matter 
of  N.  F.,  Lackazvanna  &  IV.  R.  R.  Co.,  2  St.  Rep.  456.  The 
Supreme  Court  may  set  aside  the  second  report  and  remove  the 
commissioners  on  account  of  gross  error  and  misconduct.  Matter 
of  Prospect  Park  &  C.  I.  R.  R.  Co.,  20  Hun,  184.  A  method  of 
correcting  error  on  a  new  appraisal  may  arise  should  the  new 
appraisers  proceed  on  fundamentally  erroneous  view  of  the  law. 
Matter  of  N.  V.  &  Harlem  R.  R.  Co.,  98  N.  Y.  12.  The  refusal 
of  commissioners  to  conform  to  the  decision  of  the  Supreme  Court 
on  the  first  hearing  is  misconduct  for  which  they  may  be  removed. 
N.  v.,  Lackazvanna  &  IV.  R.  R.  Co  v.  Bennett,  2  How.  (N.  S.) 
225.  The  rule  that  the  court  may  inquire  into  the  fairness  and 
regularity  of  the  commissioners'  acts,  notwithstanding  the  provi- 
sions that  the  second  report  shall  be  conclusive,  field,  to  apply 
where  the  commissioners  examined  the  premises  and  listened  to 
the  owner's  representations  concerning  the  same  in  the  absence 
of  a  representative  of  the  company.  The  commissioners  have  no 
right  to  accept  gratuities  from  either  party,  or  to  accept  money 
in  excess  of  what  is  allowed  by  law  after  the  report  is  signed. 
Matter  of  B.,  N.  V.  &  P.  R.  R.  Co.,  32  Hun,  289. 

The  statute  requires  the  person  receiving  the  first  award  to  re- 
pay the  difference  between  the  first  and  second  award,  where  the 
second  is  smaller  than  the  first,  and  he  is  not  obliged  to  pay  in- 
terest thereon  except  from  the  date  of  notice  of  confirmation  of 
the  last  award.  Matter  of  N.  Y.  Elevated R.  R.  Co.,  44  Hun,  117. 
The  statute  as  to  conclusiveness  of  second  award  does  not  apply 
when  the  proceedings  on  the  first  appraisal  are  dismissed  on  appeal, 
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without  a  refusal  of  confirmation,  or  any  direction  for  new  ap- 
praisal and  new  proceedings  are  instituted.  Matter  of  N.  Y.,  W. 
S.  &  B.  R.  R.  Co.,  29  Hun,  646. 

An  appeal  may  be  taken  from  an  order  appointing  commis- 
sioners in  condemnation  proceedings.  Matter  of  B'dway  &  yth 
Ave.  R.  R.  Co.,  69  Hun,  275,  53  St.  Rep.  38,  23  Supp.  609.  So 
an  appeal  may  be  taken  from  an  order  denying  the  motion  for 
the  appointment  of  commissioners.  Matter  of  Metropolitan  Ele- 
vated R.  R.  Co.,  136  N.  Y.  500,  49  St.  Rep.  648,  reversing  49  St. 
Rep.  374,  20  Supp.  818.  So  an  order  appointing  commissioners 
to  condemn  lands  already  appropriated  to  public  use  is  appeal- 
able. Matter  of  City  of  Utica,  73  Hun,  256,  58  St.  Rep.  80,  26 
Supp.  564.  An  appeal  will  not  lie  to  the  Court  of  Appeals  from 
an  order  confirming  the  report  of  commissioners  ;  a  second  report 
of  such  commissioners  is  final  and  conclusive,  unless  there  has 
been  irregularity  affecting  their  jurisdiction,  or  fraud,  mistake, 
or  accident  such  as  would  authorize  a  court  of  equity  to  set 
aside  a  judgment,  referee's  report,  or  award  of  arbitrators.  Such 
report  cannot  be  attacked  collaterally  by  motion.  Matter  of 
Soiithern Boulevard R.  R.  Co.,  141  N.  Y.  532,  57  St.  Rep.  818  ;  Mat- 
ter of  Southern  Boulevard  R.  R.  Co.,  143  N.  Y.  253,  62  St.  Rep. 
150.  An  order  sending  back  a  report  of  commissioners  in  con- 
demnation proceedings  which  is  regular  on  its  face  for  an  item- 
ized statement  affects  a  substantial  right  of  the  relator  to  have  it 
confirmed  unless  suflficient  cause  is  shown,  and  is  appealable.  B'd 
of  Water  Comsrs.  of  Philmont  v .  Shutts,  25  App.  Div.  22,  49  Supp. 
319,83  St.  Rep.  319.  An  order  of  General  Term  reversing  an 
order  of  Special  Term  affirming  an  award  of  commissioners  and 
dismissing  the  whole  proceeding,  leaving  the  client  without  any 
award  whatever,  is  appealable  to  the  Court  of  Appeals.  In 
re  Clark  v.  Water  Commissioners  of  Amsterdam,  148  N.  Y.  i, 
reversing  74  Hun,  294.  But  an  order  of  the  General  Term, 
affirming  an  order  of  the  Special  Term,  confirming  the  re- 
port of  commissioners  appointed  under  the  provisions  of  the 
Rapid  Transit  Act,  is  not  appealable  when  there  is  presented 
only  an  error  of  law  or  fact,  and  no  question  as  to  the  jurisdic- 
tion of  the  commissioners  is  raised.  Matter  of  Brooklyn  Elevated 
R.  R.  Co.  V.  Flynn,  147  N.  Y.  344,  citing  Matter  of  the  Metropoli- 
tan Elevated  R.  R.  Co.,  128  N.  Y.  600,  to  the  point  that  condem- 
nation proceedings  under  this  act   were  governed  by  the  General 
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Railroad  Act  of  1850,  citing  Matter  of  the  Commissioners  of  the 
State  Reservation  at  Niagara,  102  N.  Y.  734,  and  holding  that  if 
the  case  presented  a  question  of  jurisdiction,  the  award  might  be 
different.  Matter  of  S.  B.R.R.  Co.,  143  N.  Y.  253.  In  Matter  of 
the  Majihattan  Railway  Co.  v.  O' Sullivan,  8  App.  Div.  320,  it  was 
held,  that  an  order  confirming  the  report  of  commissioners  is  a 
final  order,  and  the  question  whether  an  appeal  lies  to  the  Court 
of  Appeals  is  a  matter  to  be  determined  by  that  court.  Hold- 
ing further  that,  where  the  corporation  instituting  a  proceeding 
desires  to  appeal  from  an  award  in  favor  of  the  owner  for  a  sub- 
stantial sum,  the  corporation  should  not  be  allowed  to  keep  the 
property  taken,  and  also  retain,  during  the  pendency  of  the  ap- 
peal, the  amount  of  the  award. 

Where  commissioners  make  a  merely  nominal  award,  which  is 
confirmed  at  Special  Term  but  reversed  at  General  Term,  upon 
the  ground  that  it  was  a  case  for  substantial  appraisal,  the  order 
is  not  appealable  to  the  Court  of  Appeals.  Matter  of  Southern 
Boulevard  R.  R.  Co.,  128  N.  Y.  93,  38  St.  Rep.  844,  affirming  58 
Hun,  497,  35  St.  Rep.  550,  12  Supp.  466.  Appellate  courts  inter- 
fere with  the  amounts  of  awards  with  great  reluctance.  Matter 
of  Thompson,  24  St.  Rep.  433,  5  Supp.  370,  i  Silv.  389.  Where 
no  exception  was  taken  at  the  trial,  and  the  report,  having  evi- 
dence to  support  it,  is  affirmed,  the  appellate  court  will  not  in- 
terfere. Matter  of  Metropolitan  Elevated  R.  R.  Co.,  36  St.  Rep. 
224,  13  Supp.  159.  Nor  will  it  seek  for  technical  errors  in  the 
admission  or  rejection  of  evidence,  where  no  erroneous  methods 
are  shown,  nor  erroneous  principles  adopted  by  commissioners  in 
making  their  award.  Matter  of  Silver  Creek  and  Dimkirk  Rail- 
way Co.,  45  St.  Rep,  66,  18  Supp.  331.  The  admission  of  evi- 
dence on  the  question  of  damages,  of  prices  paid  for  adjacent 
property,  is  not  grounds  sufificient  for  reversal,  where  it  is  the 
best  evidence  to  be  had.  Langdon  v.  Mayor,  133  N.  Y.  628,  45 
St.  Rep.  191,  4  Silv.  271. 

The  fact  that  the  commissioners  made  a  personal  inspection  of 
the  property,  while  not  necessarily  governing  the  action  of  the 
appellate  court,  has  very  great  weight.  Aikenv.  Water  Commis- 
sioners of  Amsterdam.  82  Hun,  265,  63  St.  Rep.  560,  31  Supp. 
254;  see,  also,  the  Matter  of  Gilroy,  78  Hun,  260,  60  St.  Rep. 
237,  28  Supp.  910.  The  fact,  however,  that  the  commissioners 
viewed  the  premises  and  to  some  extent  acted  upon  the   infor- 
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mation  so  obtained,  docs  not  prevent  the  court  from  rcxicvving 
their  award  on  the  question  of  damages.  Matter  of  Metropolitan 
Elevated  R.  R.  Co.,  y6  Hun,  375,  59  St.  Rep.  94,  27  Supp.  756. 
The  award  of  commissioners  is  to  be  reviewed  upon  the  facts  as 
well  as  upon  the  law  by  the  General  Term.  Matter  of  Brooklyn 
Elevated R.  R.  Co.,  80  Hun,  355,  61  St.  Rep.  845,  30  Supp.  131. 
It  is  held,  in  Matter  of  Metropolitan  Elevated  R.  R.  Co.,  51  St. 
Rep.  827,  22  Supp.  298,  that  an  appeal  from  an  order  of  con- 
firmation does  not  bring  up  for  review  any  errors  committed  be- 
fore the  commissioners  ;  to  raise  these  questions  the  award  must 
be  appealed  from.  Section  3375  cuts  off  the  absolute  right  of 
appellant  to  a  stay  of  proceedings  pending  the  appeal  under 
§  1352,  by  simply  giving  an  undertaking.  The  appellant's  right 
to  a  stay  pending  appeal  is  not  an  absolute  one,  but  whether  it 
shall  be  granted  or  refused  rests  in  the  discretion  of  the  court, 
and  must  be  determined  by  the  circumstances  of  each  case. 
Manhattan  Railway  Co.  v.  Stroub,  70  Hun,  363,  24  Supp.  68,  53 
St.  Rep.  811. 

Where  an  appeal  is  taken  from  a  judgment,  and  order  confirm- 
ing an  award,  and  the  judgment  is  in  favor  of  the  one  who  holds 
the  fee  to  certain  property  and  against  one  who  held  the  same  un- 
der a  lease  from  a  former  owner,  the  proceedings  will  not  be  stayed 
pending  appeal,  where  defendant  tenders  no  bond,  and  when  it 
does  not  appear  that  plaintiff"  is  not  entirely  able  to  make  good  all 
damages.  Matter  of  Manhattan  Raihvay  Co.  v.  Stroub,  53  St. 
Rep.  811. 

An  appeal  must  be  taken  in  the  first  instance  to  the  General 
Term.  Matter  of  Metropolitan  Elevated  R.  R.  Co.,  57  Hun,  130, 
32  St.  Rep.  828,  II  Supp.  191.  So  held  as  to  proceedings  under 
Laws  of  1850.  A  petitioner  who  obtains  an  order  confirming  the 
report  of  commissioners  is  not  prohibited  from  taking  an  appeal 
therefrom.  Matter  of  Metropolitan  Elevated  R.  R.  Co.,  36  St. 
Rep.  606,  13  Supp.  367, 

Where  after  trial  before  a  referee  of  the  issues  raised  by  the 
answer  to  the  petition  in  condemnation  proceedings,  a  report 
has  been  made  and  judgment  entered  dismissing  the  petition 
with  costs,  but  without  prejudice  to  the  plaintiff's  right  to  begin 
other  proceedings,  an  appeal  therefrom  by  the  defendant  will 
be  dismissed.  Village  of  Canadaigua  v.  Benedict,  13  App.  Div. 
600. 
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ARTICLE  IX. 

Possession  of  Property  and  Distribution  of  Fund. 
§§  3379>  3380,  3381,  3378. 

§  3379.  Party  in  possession  may  stay  on  giving  security. 

At  any  stage  of  the  proceeding  the  court  may  authorize  the  plaintiff,  if  in  possession 
of  the  property  sought  to  be  condemned,  to  continue  in  possession,  and  may  stay  all 
actions  or  proceedings  against  him  on  account  thereof,  upon  giving  securities,  or  de- 
positing such  sum  of  money  as  the  court  may  direct  to  be  held  as  securities  for  the 
payment  of  the  compensation  which  may  be  finally  awarded  to  the  owner  therefor  and 
the  costs  of  the  proceeding,  and  in  every  such  case  the  owner  may  conduct  the  pro- 
ceeding to  a  conclusion,  if  the  plaintiff  delays  or  neglects  to  prosecute  the  same. 

§  3380.  Temporary  possession  pending  proceedings. 

When  an  answer  to  the  petition  has  been  interposed,  and  it  appears  to  the  satis- 
faction of  the  court  that  the  public  interests  will  be  prejudiced  by  delay,  it  may  direct 
that  the  plaintiff  be  permitted  to  enter  immediately  upon  the  real  property  to  be  taken, 
and  devote  it  temporarily  to  the  public  use  specified  in  the  petition,  upon  depositing 
with  the  court  the  sum  stated  in  the  answer  as  the  value  of  the  property,  and  which 
sum  shall  be  applied,  so  far  as  it  may  be  necessary  for  that  purpose,  to  the  payment 
of  the  award  that  may  be  made,  and  the  costs  and  expenses  of  the  proceedings,  and 
the  residue,  if  any,  returned  to  the  plaintiff,  and,  in  case  the  petition  should  be  dis- 
missed, or  no  award  should  be  made,  or  the  proceedings  should  be  abandoned  by  the 
plaintiff,  the  court  shall  direct  that  the  money  so  deposited,  so  far  as  it  may  be  neces- 
sary, shall  be  applied  to  the  payment  of  any  damages  which  the  defendant  may  have 
sustained  by  such  entry  upon  and  use  of  his  property,  and  his  costs  and  expenses  of 
the  proceeding,  such  damages  to  be  ascertained  by  the  court,  or  a  referee  to  be  ap- 
pointed for  that  purpose,  and  if  the  sum  so  deposited  shall  be  insufficient  to  pay  such 
damages,  and  all  costs  and  expenses  awarded  to  the  defendant,  judgment  shall  be  en. 
tered  against  the  plaintiff  for  the  deficiency,  to  be  enforced  and  collected  in  the  same 
manner  as  a  judgment  in  the  Supreme  Court ;  and  the  possession  of  the  property  shall 
be  restored  to  the  defendant. 

§  3381.  Notice  of  pendency  of  action  to  be  filed. 

Upon  service  of  the  petition,  or  at  any  time  afterwards  before  the  entry  of  the  final 
order,  the  plaintiff  may  file  in  the  clerk's  ofiice  of  each  county  where  any  part  of  the 
property  is  situated,  a  notice  of  the  pendency  of  the  proceeding,  stating  the  names  of 
the  parties  and  the  object  of  the  proceeding,  and  containing  a  brief  description  of  the 
property  affected  thereby,  and  from  the  time  of  filing,  such  notice  shall  be  constructive 
notice  to  a  purchaser,  or  incumbrancer  of  the  property  affected  thereby,  from  or 
against  a  defendant  with  respect  to  whom  the  notice  is  directed  to  be  indexed,  as  here- 
in prescribed,  and  a  person  whose  conveyance  or  incumbrance  is  subsequently  executed 
or  subsequently  recorded,  is  bound  by  all  proceedings  taken  in  the  proceeding  after 
the  filing  of  the  notice,  to  the  same  extent  as  if  he  was  a  party  thereto.  The  county 
clerk  must  immediately  record  such  notice  when  filed  in  the  book  in  his  ofiice  kept  for 
the  purpose  of  recording  notices  of  pendency  of  actions,  and  index  it  to  the  name  of 
each  defendant  specified  in  the  direction  appended  at  the  foot  of  the  notice,  and  sub- 
scribed by  the  plaintiff  or  his  attorney. 

§  3378.  Conflicting  claimants. 

If  there  are  adverse  and  conflicting  claimants  to  the  money,  or  any  part  of  it,  to  be 
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paid  as  compensation  for  the  property  taken,  the  court  may  direct  the  money  to  be 
paid  into  the  court  by  the  plaintiff,  and  may  determine  who  is  entitled  to  the  same, 
and  direct  to  whom  the  same  shall  be  paid,  and  may,  in  its  discretion,  order  a  refer- 
ence to  ascertain  the  facts  on  which  such  determination  and  direction  are  to  be  made. 

Section  3379  is  constitutional.  Matter  of  St.  Lawrence  &  Adir- 
ondack R.  R.  Co.,  66  Hun,  306,  citing  Matter  of  St.  Lazvrcnce  & 
Adirondack  R.  R.  Co.,  133  N.  Y.  270,  as  assuming  the  constitu- 
tionality of  the  act,  the  latter  case  holds  that  where  a  railroad 
company  has  unlawfully  entered  upon  land  under  no  pretence  or 
claim  of  right,  in  defiance  of  the  will  of  the  owner,  under  no 
mistake  or  misapprehension  and  without  color  of  authority,  and 
thereafter  commences  proceeding  to  acquire  title  by  condemna- 
tion, it  is  not  within  the  provisions  of  the  section  empowering  the 
court  in  condemnation  proceedings  to  authorize  the  plaintiff  to 
continue  in  possession,  and  providing  that  the  court  may  stay 
all  actions  and  proceedings.  In  66  Hun,  306,  Matter  of  St.  Law- 
rence &  Adirondack  R.  R.  Co.,  133  N.  Y.  270,  is  distinguished, 
and  it  is  held  that  where  the  court  states  in  its  order  that  it  ap- 
peared to  its  satisfaction  that  the  piaintifT  is  in  possession  of  the 
premises  sought  to  be  condemned,  it  is  to  be  assumed  on  appeal 
that  the  court  reached  the  conclusion  that  the  company  was  in 
possession  under  a  color  of  claim,  or  had  acquired  possession  in 
good  faith. 

The  purposes  of  the  statute  is  to  provide  for  the  protection  of 
the  plaintiff's  possession  of  property  sought  to  be  condemned 
during  the  pendency  of  the  proceedings  ;  it  does  not  authorize 
the  court  to  grant,  after  an  order  confirming  an  award  has  been 
entered,  an  order  forever  restricting  defendants  in  such  proceed- 
ings from  maintaining  actions  in  respect  to  the  property.  Mat- 
ter of  Manhattan  Railway  Co.  v.  Tabor,  78  Hun,  434,60  St.  Rep. 
781,  29  Supp.  220. 

The  provisions  of  §  3378  are  not  in  violation  of  the  Constitution. 
The  money  directed  to  be  paid  may  be  deposited  in  bank  under 
the  order  of  the  court,  and  when  so  deposited,  it  takes  the  place 
of  the  land  as  to  the  owner,  and  is  the  property  of  the  parties 
entitled  to  compensation.  There  may  be  conflicting  claimants  to 
the  fund,  and  the  intervention  of  the  court  may  be  necessary  for 
its  distribution,  or  for  the  adjustment  of  liens.  The  fund  is  sub- 
ject to  the  same  liens  to  which  the  land  was,  before  being  taken. 
It  does  not  affect  the  validity  of  an  order,  whether  it  directs  the 
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money  to  be  drawn  out  on  ex  parte  application,  or  on  notice. 
Matter  of  N.  V.  C.  &  H.  R.  R.  R.  Co.,  60  N.  Y.  116.  So  held, 
under  Railroad  Act. 

Under  the  former  statute  the  Supreme  Court  had  power  to 
make  an  order  or  issue  process  to  put  a  railroad  company  in 
possession  of  lands  acquired  by  proceedings  under  the  General 
Act.  The  object  of  the  amendment  was  to  give  the  court  the 
same  power  in  such  proceedings  to  carry  into  effect  the  object 
and  intent  of  the  act  which  they  had  to  carry  into  effect  their  own 
judgments  and  decree,  and  to  assimilate  the  practice  to  that 
established  in  actions.  Matter  of  N.  V,  C.  &  H.  R.  R.  R.  Co., 
60  N.  Y.  116.  The  authority  of  this  section  was  not  necessary 
to  enable  the  court  to  carry  out  the  powers  conferred  on  it  by 
the  General  Railroad  Act ;  such  a  power  was  incident  to  the  grant 
of  powers  under  that  statute,  and  enlarged  construction  should  be 
given  to  the  authority  conferred.  The  order  is  in  the  nature  of  a 
writ  of  assistance.  Matter  of  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  2  Hun, 
482  ;  see,  also.  Matter  of  Rhinebeck  &  Conn.  R.  R.  Co.,  8  id.  34; 
s.  c.  6-j  N.  Y.  242. 

Moneys  deposited  by  a  city  with  a  trust  company  pursuant  to 
§  17  of  chap.  490,  Laws  1883,  accompanied  by  an  order  for  the 
payment  of  interest  to  the  life  tenant  of  the  property  taken  and 
distribution  of  the  principal  on  her  death  to  the  persons  entitled 
thereto,  remain  subject  to  the  orders  of  the  court,  which  may 
direct  their  transfer  to  a  county  treasurer  who  will  secure  a  higher 
rate  of  interest,  but  this  can  only  be  done  on  notice  to  the  re- 
maindermen. Matter  of  Newton,  26  K.'^'i^.  Div.  547,  5oSupp.  543» 
84  St.  Rep.  543. 

ARTICLE  X. 

Miscellaneous  Provisions  and  Exceptions.    §§  3368, 
3382,  3383.  3374,  3384. 

§  3368.  Certain  provisions  applicable. 

The  provisions  of  title  one  of  chapter  eight  of  this  act  shall  also  apply  to  proceed- 
ings had  under  this  title. 

§  3382.  Power  of  court  to  make  necessary  orders. 

In  proceedings  under  this  title,  where  the  mode  or  manner  of  conducting  all  or  any 
of  the  proceedings  therein  is  not  expressly  provided  for  by  law,  the  court  before  whom 
such  proceedings  may  be  pending,  shall  have  the  power  to  make  all  necessary  orders 
and  give  necessary  directions  to  carry  into  effect  the  object  and  intent  of  this  title, 
and  of  the  several  acts  conferring  authority  to  condemn  lands  for  public  use,  and  the 
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practice  in  such  cases  shall  conform,  as  near  as  may  be,   to  the   ordinary  practice  in 
such  court. 

§  3383.  Repealing  clause ;  limitations. 

So  much  of  all  acts  and  parts  of  acts  as  prescribe  a  method  of  procedure  in  pro- 
ceedings for  the  condemnation  of  real  property  for  a  public  use  is  repealed,  except 
such  acts  and  part  of  acts  as  prescribe  a  method  of  procedure  for  the  condemnation 
of  real  property  for  public  use  as  a  highway,  or  as  a  street,  avenue,  or  public  place  in 
an  incoqiorated  city  or  village,  or  as  may  prescribe  methods  of  procedure  for  such 
condemnation  for  any  public  use  for,  by,  on  behalf,  on  the  part,  or  in  the  name  of  the 
corporation  of  the  city  of  New  York,  known  as  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York,  or  by  whatever  name  known,  or  by  or  on  the  application  of 
any  board,  department,  commissioners,  or  other  officers  acting  for  or  on  behalf  or  in 
the  name  of  such  corporation  or  city,  or  where  the  title  to  the  real  property  so  to  be 
acquired  vests  in  such  corporation  or  in  such  city ;  and  all  proceedings  for  the  con- 
demnation of  real  property  embraced  within  the  exceptions  enumerated  in  this  section 
are  exempted  from  the  operation  of  this  title. 

§  3374.  [Am'd,  1894.]  Abandonment  and  discontinuance  of 
proceeding. 

Upon  the  application  of  the  plaintiff  to  be  made  at  any  time  after  the  presentation 
of  the  pedtion  and  before  the  expiration  of  thirty  days  after  the  entry  of  the  final 
order,  upon  eight  days'  notice  of  motion  to  all  other  parties  to  the  proceeding  who 
have  appeared  therein  or  upon  an  order  to  show  cause,  the  court  may,  in  its  discretion, 
and  for  good  cause  shown,  authorize  and  direct  the  abandonment  and  discontinuance 
of  the  proceeding,  upon  payment  of  the  fees  and  expenses,  if  any,  of  the  commission- 
ers, and  the  costs  and  expenses  directed  to  be  paid  in  such  final  order,  if  such  final 
order  shall  have  been  entered,  and  upon  such  other  terms  and  conditions  as  the  court 
may  prescribe ;  and  upon  the  entry  of  the  order  granting  such  application  and  upon 
compliance  with  the  terms  and  conditions  therein  prescribed,  payment  of  the  amount 
awarded  for  compensation,  if  such  compensation  shall  have  been  theretofore  awarded, 
shall  not  be  enforced,  but  in  such  case,  if  such  abandonment  and  discontinuance  of 
the  proceeding  be  directed  upon  the  application  of  the  plaintiff,  the  order  granting 
such  application,  if  permitting  a  renewal  of  such  proceedings,  shall  provide  that  pro- 
ceedings to  acquire  title  to  such  lands  or  any  part  thereof  shall  not  be  renewed  by  the 
plaintiff  without  a  tender  or  deposit  in  court  of  the  amount  of  the  award  and  interest 
thereon. 

L.  1894,  ch.  475. 

^  3384.  When  act  takes  effect. 

This  title  shall  take  effect  on  the  first  day  of  May,  one  thousand  eight  hundred  and 
ninety,  and  shall  not  affect  any  proceeding  previously  commenced. 

The  Supreme  Court  has  power  to  vacate  an  order  confirming 
the  report  of  commissioners  of  appraisal,  and  thereupon  to  set 
aside  the  report  and  to  appoint  new  commissioners.  The  owner 
is  not  confined  to  the  remedy  by  appeal  to  the  General  Term 
given  by  the  Railroad  Act.  Where  cause  is  shown  for  setting 
aside  the  proceedings,  the  court  is  the  judge  of  sufficiency  thereof, 
and  the  granting  such  relief  is  within  its  discretion,  the  exercise 
whereof  may   be  reviewed   by  the  General  Term,  but    not  in  the 
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Court  of  Appeals.     Matter  of  N.  V.   C.  &  H.  R.  R.  R.   Co.,  64 
N.  Y.  60. 

The  Court  of  Appeals  cannot  review  conflicting  evidence.  Mat- 
ter of  Prospect  Park  &  C.  I.  R.  R.  Co.,  85  N.  Y.  494.  Where  no 
irregularity  appears  to  have  intervened  in  any  form  in  what  took 
place  before  the  commissioners,  the  report  cannot  be  set  aside. 
Matter  of  N.  V.  Elevated R.  R.  Co.,  35  Hun,  417.  Where  commis- 
sioners were  appointed  and  made  a  report  which  was  reversed  on 
appeal  by  the  General  Term,  and  that  decision  affirmed  by  the 
Court  of  Appeals,  the  matter  was  sent  back  to  the  same  commis- 
sioners, the  appellate  court  holding  they  had  no  power  to  appoint 
other  commissioners  than  those  named  in  an  agreement  made 
between  the  owner  and  the  company,  it  was  held  that  the  court, 
on  motion  pending  the  second  hearing,  could  vacate  the  order 
appointing  the  persons  named  to  act  as  commissioners,  upon  the 
ground  of  misconduct.  The  court  was  not  required  to  send  the 
petitioner  to  a  court  of  equity  to  obtain  a  decree.  Matter  of 
N.  v.,  Lackazvanna  &  IV.  R.  R.  Co.,  40  Hun,  130.  Where,  upon 
a  hearing  before  commissioners,  the  owner  makes  default,  the 
Supreme  Court  has  power,  on  motion  to  confirm  the  report  of 
the  commissioners,  the  default  being  excused,  to  open  it,  set 
aside  the  report,  and  order  a  new  hearing.  Matter  of  N.  V., 
Laekazvanna&  W.  R.  R.  Co.  v.  Wolfe,  93  N.  Y.  385,  affirming  29 
Hun,  602.  It  is  good  cause  for  the  Special  Term  to  set  aside  the 
proceedings  in  such  cases  if  there  has  been  such  carelessness  or 
irregularity  on  the  part  of  the  commissioners  as  amounts  to  mis- 
conduct, by  which  a  party  has  been  harmed.  The  same  reason 
which  would  lead  to  the  setting  aside  of  the  verdict  of  a  jury,  or 
report  of  a  referee,  for  the  misconduct,  palpable  mistake,  or  acci- 
dent of  either,  will  suffice  for  the  like  interference  with  the  report 
of  commissioners,  and  what  would  authorize  the  Special  Term  to 
excuse  the  default  of  a  party,  and  to  set  aside  an  inquest  or  dis- 
missal of  a  complaint  taken  at  a  circuit,  will  empower  it  to  in- 
terfere in  these  cases.  Matter  of  N.  V.  C.  &  H.  R.  R.  R.  Co.,  64 
N.  Y.  60. 
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ARTICLE  I. 
What  Corporations  are  Affected  by  this  Title.    §  3390. 

§  3390.  Proceedings  by  corporations,  etc.,  to  be  pursuant  to  the 
provisions  of  this  title. 

Whenever  any  corporation  or  joint-stock  association  is  required  by  law  to  make  ap- 
plication to  the  court  for  leave  to  mortgage,  lease,  or  sell  its  real  estate,  the  proceeding 
therefor  shall  be  had  pursuant  to  the  provisions  of  this  title. 

The  statute  authorizing  religious  corporations  to  convey  real 
estate  by  order  of  the  court  was  first  passed  in  1806,  and  subse- 
quently re-enacted  in  18 13,  and  is  now  part  of  the  Revised  Stat- 
utes, vol.  2,  7th  edition,  page  1661. 

The  history  of  legislation  on  this  subject,  in  England  as  well 
as  in  this  State,  is  considered  in  Dc  Ruytcr  v.  The  Trustees  of  St. 
Peter  s  Church,  3  Barb.  Ch.  1 19,  and  it  seems  that  a  common-law 
religious  corporation  had  a  right  to  alienate  their  real  estate  in 
the  same  manner  as  other  corporations,  until  the  time  of  Eliza- 
beth,  when  statutes  were  passed  restraining  the  alienation  of 
real  estate  by  such  corporation,  and  these  restrictions  were  held 
1118 
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to  be  part  of  the  common  law  of  this  State,  although  not  re- 
enacted  here.  It  is  also  held  in  Montgomery  v.  Jolinson,  9  How. 
232,  that  the  common-law  principle,  that  corporations,  unless  re- 
strained by  charter  or  statute,  have  power  to  sell,  co-extensive 
with  that  of  natural  persons,  does  not  apply  to  religious  cor- 
porations. See,  however,  10  Abb.  (N.  S.)  484.  In  Matter  of 
Reformed  DutcJi  Church  of  Saugerties,  \6  Barb.  237,  the  statute  is 
construed  as  prohibiting  alienation  of  church  property  except  by 
order  of  the  court.  The  same  case  reiterates  the  rule  of  the 
statute  (Code  of  Civil  Procedure,  §  217),  that  the  Supreme  Court 
is  vested  with  the  powers  conferred  upon  the  chancellor  by  the 
statute.  The  county  court  has  jurisdiction  under  the  provisions 
of  §  340,  subdivision  4,  Code  of  Civil  Procedure. 

The  Supreme  Court  has  no  power  to  direct  or  require  the  cor- 
poration to  sell  against  its  will.  It  may  withhold  its  assent  to 
the  sale,  and  thus  prevent  the  disposition  of  the  property.  This 
is  the  extent  of  its  power.  Matter  of  Reformed  CJmrch  of 
Satigcrties,  supra.  So  the  county  court  has  only  the  special 
jurisdiction  conferred  on  the  chancellor  by  the  statute,  to  direct 
the  sale  and  application  of  the  proceeds  of  the  property  of  a  re- 
ligious corporation.  It  cannot  increase  or  enlarge  the  powers 
of  the  trustees  to  appoint  a  receiver  to  dispose  of  the  proceeds. 
The  court  has  no  power  to  order  a  sale  for  the  purpose  of  closing 
up  the  existence  of  the  society  and  distributing  its  property. 
Wheaton  v.  Gates,  18  N.  Y.  395.  The  jurisdiction  of  a  court  to 
order  a  sale  depends  upon  the  facts  before  it  at  the  time  of 
making  the  order,  and  cannot  be  upheld  by  proof  that  facts 
which  would  have  justified  the  order  existed,  but  were  not 
brought  to  its  attention.  Madison  Avenue  Baptist  Church  v. 
Baptist  Church  in  Oliver  Street,  73  N.  Y.  Z2,  affirming  in  part 
and  reversing  in  part  41  N.  Y.  Super.  369.  Religious  corpora- 
tions have  no  common  law  right  to  alienate  their  real  estate,  and 
to  constitute  a  sale  within  the  meaning  of  §  ii.  There  must  be 
a  valuable  consideration  injuring  to  the  corporation  as  such  ; 
therefore,  an  order  of  the  Supreme  Court,  authorizing  a  con- 
veyance founded  upon  a  petition  showing  the  only  consideration 
for  the  contemplated  transfer  to  be  a  benefit  to  the  original  cor- 
porators, is  without  jurisdiction,  and  a  deed  executed  in  pur- 
suance thereof  is  void.  TJie  Madison  Avenue  Baptist  Church  v. 
The  Baptist  Church  in  Oliver  Street,  46  N.  Y.  131. 
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The  authority  of  the  court  to  make  an  order  for  sale  of  real 
estate  of  a  religious  corporation  relates  to  cases  where  the  abso- 
lute right  and  title  to  lands  belonging  to  the  corporation  is  to  be 
sold,  and  such  assent  is  not  necessary  in  case  of  the  sale  of  a 
pew  where  the  right  of  the  owner  is  limited.  Frcligh  v,  Piatt,  5 
Cow.  494;  Voorhccs  v.  Presbyterian  Chiireh  of  Amsterdam,  8 
Barb.  137;  S.  C.  17  id.  104.  No  order  is  necessary  to  authorize 
the  mortgaging  of  church  property.  Lee  v.  Methodist  Episcopal 
Church  of  Fort  Edward,  52  Barb.  1 16;  Manning  v.  Moscow  Pres- 
byterian Society,  27  id.  52;  South  Baptist  Society  v.  Clapp,  18  id. 
35  ;  but  see  Madison  Ave.  Baptist  Church  v.  Baptist  Church  in 
Oliver  St.,  11  Abb.  (N.  S.)  132. 

A  religious  corporation  may  sell  buildings  severed  from  land 
without  leave  of  the  court.  Beach  v.  Allen,  7  Hun,  441.  An 
order  of  the  court  is  not  necessary  to  enable  a  religious  corpora- 
tion, owning  a  cemetery,  to  convey  burial  lots  therein  to  indi- 
viduals for  purposes  of  sepulture.  So  held  in  Copper  s  Case,  7 
Abb.  N.  C.  121,  reversed  on  appeal  without  opinion,  as  Coppers 
V.  Trustees,  21  Hun,  233.  A  grant  of  a  right  of  burial  upon 
church  property  does  not  require  an  order  of  the  court.  So 
held  where  the  conveyance  purported  to  convey  the  fee,  but  for 
specific  purpose  of  burial.  Richards  v.  Northzuest  Protestant 
Dutch  Chirch,  12  Barb.  42  ;  Matter  of  Reformed  CJmrch  of  New 
York,  7  How.  476.  In  Protestant  Reformed  CJiureh  of  Rosendale 
v.  Bogardus,  5  Hun,  304,  it  is  questioned  whether  the  right  of 
way  over  property  belonging  to  the  church  is  such  an  interest  in 
land  as  requires  the  authority  of  the  court  for  its  sale  by  a 
religious  corporation.  It  is  not  necessary  to  obtain  the  order  of 
the  court  to  authorize  a  change  of  location  of  church  edifice. 
Matter  of  Second  Baptist  Church  of  Canaan,  20  How.  324.  The 
act  gives  to  religious  corporations  the  unlimited  right  to  convey 
real  estate,  provided  the  consent  of  the  court  is  given,  as  required 
by  the  act.  The  Reformed  Protestant  Dutch  Church  in  Garden 
Street  v.  Mott,  7  Paige,  yj. 

The  above  cases  must  be  considered  with  reference  to  the 
Code  provisions  and  statutes  existing  at  the  time  of  decision, 
and  their  present  application  taken  with  reference  to  the  cor- 
poration laws  now  in  force,  and  hereafter  given. 

It  should  be  noted  that  this  title,  requiring  application  to  the 
court  for  leave  to  mortgage,  lease,  or  sell   corporate  real  estate, 
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applies  only  when  leave  of  court  so  to  do  is  required  of  tlie 
corporation. 

Authority  is  expressly  conferred  by  this  title,  which  amended 
Laws  1813,  chapter  60,  upon  the  Supreme  Court  at  Special  Term, 
or  the  county  court,  to  entertain  an  application  by  a  religious 
corporation  for  leave  to  mortgage  its  real  estate,  and  upon 
obtaining  such  leave,  the  corporation  has  power  to  mortgage  its 
lands  as  provided  by  the  order  made  on  such  application.  Mat- 
ter of  Church  of  Messiah,  25  Abb.  N.  C.  354,  12  Supp.  489. 

This  title  took  effect  May  i,  1890,  as  to  the  regularity  of  sales, 
etc.,  under  proceedings  commenced  since  then  to  be  tested  by 
the  new  act  which  amended  Laws  1830,  chapter  60.  Note  to 
Matter  of  Chiireh  of  the  Messiah,  25  Abb.  N.  C.  354. 

Following  are  given  the  sections  of  the  Corporation  Laws 
which  refer  to  the  sale  or  mortgage  of  corporate  real  property, 
where  the  same  is  required  to  be  by  leave  of  court. 

A  religious  corporation  shall  not  sell  or  mortgage  any  of  its  real 
property  without  applying  for  and  obtaining  leave  of  the  court 
therefor  pursuant  to  the  provisions  of  the  Code  of  Civil  Procedure. 
The  trustees  of  an  incorporated  Protestant  Episcopal  church  shall 
not  vote  upon  any  resolution  or  proposition  for  the  sale,  mortgage, 
or  lease  of  its  real  property,  unless  the  rector  of  such  church,  if  it 
then  has  a  rector,  shall  be  present.  The  trustees  of  an  incorpo- 
rated Roman  Catholic  church  shall  not  make  application  to  the 
court  for  leave  to  mortgage,  lease,  or  sell  any  of  its  real  property 
without  the  consent  of  the  archbishop  or  bishop  of  the  diocese  to 
which  such  church  belongs,  or  in  case  of  their  absence  or  inability 
to  act,  without  the  consent  of  the  vicar-general  or  administrator  of 
such  diocese.  The  petition  of  the  trustees  of  an  incorporated  Prot- 
esant  Episcopal  church  or  Roman  Catholic  church  shall,  in  addi- 
tion to  the  matters  required  by  the  Code  of  Civil  Procedure  to  be 
set  forth  therein,  set  forth  that  this  section  was  also  complied  with. 
But  lots,  plats,  or  burial  permits  in  a  cemetery  owned  by  a  re- 
ligious corporation  may  be  sold  without  applying  for  or  obtain- 
ing leave  of  the  court.  No  cemetery  lands  of  a  religious  corpo- 
ration shall  be  mortgaged  while  used  for  cemetery  purposes. 
Religious  Corporation  Law,  §  ii,  Laws  1895,  chap.  723,  as 
amended,  Laws  1896,  chap.  336. 

As  to  the  property  of  extinct  churches,  see  Religious  Corpora- 
tions Law,  §  15,  which,  among  other  things,  provides  that  the 
71 
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incorporated  governing  body  of  a  church  "  may  decide  that  a 
church,  parish  or  society  in  connection  with  it  or  over  which  it 
has  ecclesiastical  jurisdiction  has  become  extinct  if  it  has  failed 
for  two  consecutive  years  next  prior  thereto  to  maintain  religious 
services,  according  to  the  discipline,  customs,  and  usages  of  such 
governing  body,  or  has  had  less  than  thirteen  resident  attend- 
ing members  paying  annual  pew  rent  or  making  annual  contri- 
bution towards  its  support,  and  may  take  possession  of  the 
temporalities  and  property  belonging  to  such  church,  parish,  or 
religious  society  and  manage  ;  or  may,  in  pursuance  of  the  pro- 
visions of  law  relating  to  the  disposition  of  real  property  by 
religious  corporations,  sell  or  dispose  of  the  same,  and  apply  the 
proceeds  thereof  to  any  of  the  purposes  to  which  the  property 
of  such  governing  religious  body  is  devoted,  and  it  shall  not 
divert  such  property  to  any  other  object."  The  section  goes  on 
to  state  what  shall  be  deemed  the  governing  religious  body  of 
various  denominations.  Religious  Corporations  Law%  §  15,  Laws 
1895,  chap.  723,  as  amended,  Laws  1896,  chap.  336  and  337. 

As  to  the  sale  or  disposition  of  the  real  property  of  a  Protes- 
tant Episcopal  parish  or  church,  see  §  32,  Religious  Corporations 
Law,  which  provides,  among  other  things,  "  but  if  there  be  a 
rector  of  the  parish  no  measure  shall  be  taken  in  his  absence  in 
any  case  for  effecting  the  sale  or  disposition  of  the  real  property 
of  the  corporation,  nor  for  the  sale  or  disposition  of  the  capital 
or  principal  of  the  personal  property  of  the  corporation,  nor 
shall  an)^  act  be  done  which  shall  impair  the  rights  of  such 
rector."  Religious  Corporations  Law,  §  32,  Laws  1895,  chap. 
723,  §  32,  as  amended,  Laws  1898,  chap.  358. 

In  connection  with  the  acts  of  the  trustees  of  an  incorporated 
Roman  Catholic  or  Greek  church,  see  §  51,  Religious  Corpora- 
tions Law,  which,  among  other  things,  provides :  "  No  act  or 
proceeding  of  the  trustees  of  any  such  incorporated  church  shall 
be  valid  without  the  sanction  of  the  archbishop  or  bishop  of  the 
diocese  to  which  such  church  belongs,  or  incase  of  their  absence 
or  inability  to  act,  without  the  sanction  of  the  vicar-general  or 
of  the  administrator  of  such  diocese."  Religious  Corporations 
Law,  §  51,  Laws  1895,  chap.  723. 

As  to  Reformed  Protestant  Dutch  churches,  see  Religious 
Corporations  Law,  §  60a,  wliich,  among  other  things,  provides: 
"That  the   general   synod  of  the    Reformed   Protestant    Dutch 
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church  shall  be  and  hereby  is  declared  to  be  a  body  politic  and 
corporate  by  the  name  and  style  of  the  '  General  Synod  of  the 
Reformed  Protestant  Dutch  Church,'  with  full  power  to  sue  and 
be  sued,  etc.,  *  *  *  and  also  to  take,  purchase,  and  hold 
real  and  personal  estate  and  to  sell  and  convey  the  same,  pro- 
vided the  yearly  value  of  such  real  and  personal  estate  shall  not 
exceed  the  sum  of  $10,000,  and  that  the  same  shall  not  be 
appropriated  to  any  other  than  religious  and  charitable  uses 
and  purposes."     Laws  1819,  chap.  110,  §  i. 

As  to  the  property,  real  and  personal,  of  any  Free  Baptist 
church  or  Free  Baptist  religious  society,  organized  under  the 
Laws  of  the  State  of  New  York,  that  has  become  or  shall  become 
extinct,  see  Religious  Corporations  Law,  §  77a,  Laws  1896,  chap. 

308,  §  I. 

As  to  the  property  of  Baptist  corporations,  see  Religious  Cor- 
porations Law,  §  ']'],  which,  among  other  things,  empowers,  "  Any 
incorporated  Baptist  church  created  by  or  existing  under  the 
Laws  of  the  State  of  New  York,  having  its  principal  office  or 
place  of  worship  in  the  State  of  New  York,  or  whose  last  place 
of  worship  was  within  the  State  of  New  York,  is  hereby  author- 
ized and  empowered  by  a  vote  of  two-thirds  of  its  qualified 
voters  present  and  voting  therefor,  at  a  meeting  regularly  called 
for  that  purpose,  to  transfer  and  convey  any  of  its  property,  real 
or  personal,  which  it  now  has  or  may  hereafter  acquire,  to  any 
religious,  charitable,  or  missionary  corporation  connected  with 
the  Baptist  denominations  and  incorporated  by  or  organized 
under  any  law  or  laws  of  the  State  of  New  York,  either  solely 
or  among  other  purposes  to  establish  or  maintain  or  to  assist 
in  establishing  or  maintaining  churches,  schools,  or  mission 
stations,  or  to  erect  or  assist  in  the  erection  of  such  build- 
ings as  may  be  necessary  for  any  of  such  purposes,  and 
on  or  without  the  payment  of  any  money  or  other  consider- 
ation therefor,  and  upon  such  transfer  or  conveyance  being 
made  the  title  to  and  the  ownership  and  right  of  possession 
of  the  property  so  transferred  and  conveyed  shall  be  vested 
in  and  conveyed  to  such  grantee ;  provided,  however,  that 
nothing  herein  contained  shall  impair  or  affect  in  any  way  any 
existing  claim  upon  or  lien  against  any  property  so  transferred  or 
conveyed,  or  any  action  at  law  or  legal  proceeding,  and  subject  in 
respect  to  the  amount  of  property  the  said  grantee  may  take  and 
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hold  to  the  restrictions  and  limitations  of  existing  laws.  Re- 
ligious Corporations  Law,  §  jy,  Laws  1895,  chap.  723.  For 
a  proceeding  to  declare  a  Free  Baptist  church  or  other  Baptist 
religious  society  extinct,  see  Religious  Corporations  Law,  §  77b, 
Laws  1895,  chap.  723.  As  to  conveyance  of  trust  property  of  a 
religious  society  of  friends,  see  Religious  Corporations  Law,  §  93, 
Laws  1895,  chap.  723. 

As  to  the  property  of  union  churches  or  societies,  see  Relig- 
ious Corporations  Law,  §  loi,  which  provides,  among  other 
things,  that  **  Any  society  composing  such  union  church  or 
society  which  has  built  for  itself  a  church  edifice  and  become 
incorporated,  may  sell  its  interest  and  right  of  occupancy  in  such 
union  society,  and  convey  the  same,  when  authorized  so  to  do 
by  a  two-thirds  vote  of  the  voters  thereof  qualified  to  vote  for 
union  trustees  at  a  special  meeting  called  for  that  purpose.  The 
proceeds  of  such  sale  shall  be  used  for  the  benefits  of  its  church 
property."  Religious  Corporations  Law,  §  loi.  Laws  1895, 
chap.  723. 

As  to  the  alienation  of  real  estate  of  free  churches  and  chapels, 
see  Religious  Corporations  Law,  §116,  providing  as  follows  :  "  The 
seats  and  pews  in  every  church  building  or  edifice  owned  or  occu- 
pied by  any  corporation  organized  under  this  act  shall  be  forever 
free  for  the  occupation  and  use  during  public  worship,  of  all  per- 
sons choosing  to  occupy  the  same  and  conducting  themselves  with 
propriety,  and  no  rent,  charge,  or  exaction  shall  ever  be  made  or 
demanded  for  such  occupation  or  use,  nor  shall  any  real  estate 
belonging  to  any  such  corporation  be  sold  or  mortgaged  by  the 
trustees  thereof,  unless  by  the  direction  of  the  Supreme  Court 
to  be  given  in  the  same  manner  and  in  the  like  cases  as  provided 
by  law  in  relation  to  religious  incorporations."  Laws  1854,  chap. 
218,  §  4. 

Membership  Corporations. — The  provisions  governing  the  pur- 
chase, sale,  mortgage,  and  lease  of  the  real  property  by  mem- 
bership corporations  are  found  in  §  13,  Membership  Corpora- 
tions Law,  as  follows :  "  No  purchase,  sale,  mortgage,  or  lease 
of  real  property  shall  be  made  by  a  membership  corporation 
unless  ordered  by  the  concurring  vote  of  at  least  two-thirds  of 
the  whole  number  of  its  directors.  No  real  property  of  a  mem- 
bership corporation  shall  be  leased  without  leave  of  the  court  for  a 
longer  period  than  three  years,   or  sold,   or  mortgaged.     A   mort- 
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gage  may  be  executed  to  secure  the  payment  of  bonds  issued  or 
to  be  issued  to  different  persons.  The  court  may  grant  leave 
to  a  membership  corporation  to  convey  real  property  without 
consideration  to  another  membership  corporation  created  for 
the  same  or  kindred  purposes.  If  a  mortgage  of  the  real  prop- 
erty of  any  such  corporation  be  executed  and  delivered  without 
leave  of  the  court,  the  court  may  thereafter  on  such  proceedings 
as  are  required  to  obtain  leave  of  the  court  to  mortgage  such 
property,  confirm  such  previously  executed  mortgage,  and  thereon 
such  mortgage  shall  be  as  valid  and  of  the  same  force  and  effect 
as  if  it  had  been  executed  and  delivered  with  leave  of  the  court, 
except  as  to  purchasers  or  incumbrancers  of  such  real  property, 
subsequent  to  the  execution  and  delivery  of  such  mortgage.  A 
membership  corporation  may,  if  its  by-laws  so  provide,  and  pur- 
suant to  the  provisions  thereof,  and  without  leave  of  the  court,  con- 
vey to  a  member  of  the  corporation  a  portion  of  its  real  property, 
for  the  erection  thereupon  of  a  cottage  or  other  dwelling-house, 
with  suitable  outbuildings,  on  the  terms  and  conditions  that  such 
portion  together  with  the  buildings  thereupon  shall  belong  to  such 
member,  and  on  his  death  pass  as  part  of  his  estate  to  his  heirs 
or  devisees,  but  that  the  land  whereupon  such  buildings  shall  be 
erected,  shall  be  inalienable  by  him  or  them,  except  to  the  corpora- 
tion or  to  a  member  thereof,  and  that  such  member  in  his  lifetime, 
or  after  his  death,  his  heirs  or  devisees,  may  convey  such  interests 
in  such  real  property  to  the  corporation  or  to  a  member  thereof,  for 
such  sum  as  may  be  mutually  agreed  on,  but  not  to  any  other  person. 
Such  conveyance  may  provide  that  the  grantees  of  the  interest 
in  each  lot  so  conveyed  shall  be  entitled  to  one  vote,  either  in  per- 
son or  by  proxy,  at  all  meetings  of  the  corporation,  if  the  by-laws 
authorize  such  a  provision.  Except  as  otherwise  provided  in  this 
chapter,  no  portion  of  a  cemetery  or  of  a  cemetery  corporation 
which  any  person  other  than  the  corporation  is  entitled  to  use 
for  burial  purposes,  or  in  which  burials  have  been  made,  and  not 
lawfully  removed,  shall  be  sold,  mortgaged,  or  leased  by  the  cor- 
poration." Membership  Corporations  Law,  §  13,  Laws  1895, 
chap.  559. 

As  membership  corporations  are  among  those  which  can  only 
sell,  mortgage,  or  lease  real  property  by  leave  of  the  court,  it  is 
important  to  determine  what  are  membership  corporations. 
Such  corporations  are  defined  by  §  2,  Membership  Corporations 
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Law  :  "  Neither  the  tenn  membership  corporation,  nor  the  term 
membership  corporation  created  by  special  hiw,  includes  a  stock 
corporation  or  a  corporation  organized  for  pecuniary  profit,  or  a 
corporation  subject  to  any  of  the  provisions  of  the  Insurance 
Law.  Subject  to  such  exceptions  the  term  '  membership  cor- 
porations '  means,  a  corporation  hereafter  incorporated  under  this 
chapter,  or  heretofore  incorporated  under  any  law  repealed  by 
this  chapter,  but  does  not  include  a  membership  corporation 
created  by  special  \a.\v,  and  the  term  '  membership  corporation 
created  by  special  law^ '  means,  a  corporation  created  by  special  law 
for  purposes  for  all  of  which  a  corporation  might  be  created 
under  this  chapter."     Laws   1895,  ch.  559,  §  2. 

A  membership  corporation  may  be  created  under  this  article 
for  any  lawful  purpose  except  a  purpose  for  which  a  corporation 
may  be  created  under  any  other  article  of  this  chapter,  or  any 
other  general  law  than  this  chapter.  Membership  Corporations 
Law,  §  30.  Among  the  membership  corporations  specially  men- 
tioned in  the  Membership  Corporations  Law,  are  Cemetery  Corpo- 
rations, §5^  40  to  57  ;  Fire  Corporations,  §§  65  and  66  ;  Corpora- 
tions for  the  Prevention  of  Cruelty,  §§  70  to  72 ;  Hospital 
Corporations,  §  80;  Christian  Associations,  §§  90  and  91  ;  Bar 
Associations,  §  100;  Veteran  Soldiers'  and  Sailors'  Associa- 
tions, §§  no  to  112;  Soldiers'  Monument  Corporations,  §§  120 
to  122;  Boards  of  Trade,  §§  130  and  131;  Agricultural  and 
Horticultural  Corporations,  §§  140  to  148.  And  as  has  been 
noted,  corporations  for  purposes  not  elsewhere  authorized,  §§ 
30  and  31. 

A  list  of  the  corporations  heretofore  existing,  which  are 
brought  under  the  present  Membership  Corporations  Law  by  the 
repeal  of  the  acts  under  which  they  were  formerly  chartered,  will 
be  found  in  2  Birdseye,  Statutes,  2d  edition,  page  1976.  Library 
corporations  were  formerly  chartered  under  Laws  1796,  chapter 
43,  and  Laws  1825,  chapter  19.  They  are  now  to  be  chartered  under 
the  Membership  Corporations  Law.  As  to  the  sale  of  lots  in  cem- 
etery corporations  and  the  application  of  the  proceeds  of  such 
sales,  see  Membership  Corporations  Law,  §§  49  and  50,  Laws 
1895,  chap.  559. 

"  A  cemetery  which  has  heretofore  issued  such  certificates  of 
stock  is  a  membership  corporation,  and  not  a  stock  corporation." 
Part  of  §  55,  Membership  Corporation  Law,  Laws  1895,  chap.  559. 
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Though  veteran  soldiers'  and  sailors'  associations  may  in  their 
by-laws  provide  that  the  property  of  the  corporation  shall  be  di- 
vided into  transferable  shares,  etc.,  such  corporation  shall  be  a 
membership  corporation,  and  not  a  stock  corporation.  See 
Membership  Corporations  Law,  §  in,  J^aws  1895,  chap.  559, 
Though  boards  of  trade  are  included  under  the  Member- 
ship  Corporations  Law,  it  is  by  §  131  of  that  law  provided,  "A 
board  of  trade  heretofore  incorporated  under  a  law  repealed  by 
this  chapter  which  has  i.ssued  capital  .stock  entitling  the  holders 
of  the  shares  thereof  to  dividends  from  the  profits  of  the  corpora- 
tion -shall  hereafter  be  subject  to  the  provisions  of  the  Business 
Corporation  Law,  the  Stock  Corporation  Law,  and  the  General 
Corporation  Law,  and  not  to  the  provisions  of  this  chapter." 
Membership  Corporations  Law,  §  131,  Laws  1895,  chap.  559. 

Though  agricultural  and  horticultural  corporations  are  provided 
for  in  the  Membership  Corporations  Law,  yet  by  virtue  of  §  144 
such  corporation  may,  by  a  majority  vote  of  the  members  present 
and  voting  at  a  regularly  called  meeting,  and  by  filing  a  certificate 
to  that  effect  in  the  county  clerk's  of^ce  where  a  certificate  of  in- 
corporation is  filed,  fix  the  amount  of  capital  stock  which  such 
corporation  shall  have  not  more  than  forty  thousand  nor  less 
than  five  thousand  dollars,  etc.  "  *  *  *  An  agricultural  cor- 
poration incorporated  under  this  chapter,  or  a  law  repealed  hereby, 
which  has  issued  or  shall  hereafter  issue  capital  stock  entitling 
the  holders  of  the  shares  thereof  to  dividends  from  the  profits  of 
the  corporation,  shall  be  subject  to  the  Business  Corporations  Law, 
the  Stock  Corporation  Law,  and  the  General  Corporation  Law,  and 
not  to  the  provisions  of  this  article  in  conflict  therewith,  nor  to 
Article  L  of  this  chapter."  Section  144,  Laws  1895,  chapter  559. 
It  should  be  noted  that  Article  L,  from  which  agricultural 
corporations  issuing  stock  are  exempted,  contains  the  provision 
requiring  application  to  the  court  for  leave  to  sell,  mortgage,  or 
lease  real  property. 

If  a  conveyance  of  land  be  made  to  a  religious  corporation  ab- 
solutely and  without  condition  or  reservation,  no  trust  is  created 
beyond  the  duty  imposed  by  law  upon  the  corporation  of  using 
this  property  for  the  purposes  of  its  creation.  As  there  is  no 
trust  fastened  upon  the  land,  the  corporation  may,  with  judicial 
consent,  sell  and  convey  a  good  title,  the  proceeds  in  such  case 
taking  the  place  of  the  land.     Matter  of  First  Presbyterian  Soci- 
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ety  of  Buffalo,  io6  N.  Y.  251.  A  religious  or  charitable  corpora- 
tion cannot  mortgage  its  real  estate  without  leave  of  the  Supreme 
Court,  and  if  it  does  so,  the  mortgage  is  void.  Dudley  v.  Congre- 
gation of  the  Third  Order  of  St.  Francis,  138  N.  Y.  451,  53  St. 
Rep.  19,  affirming  65  Hun,  21,  47  St.  Rep.  60,  19  Supp.  605. 

It  is  said,  in  a  note  to  Matter  of  Church  of  the  Messiah,  25  Abb. 
N.  C.  354,  that  it  has  long  been  the  practice  of  the  Supreme 
Court  to  entertain  applications  for  leave  to  mortgage  real  estate 
of  religious  corporations  under  the  provisions  of  the  act  of  18 13 
authorizing  the  chancellor  to  grant  leave  to  sell,  the  mortgage  be- 
ing regarded  merely  as  a  conditional  sale.  Any  question  which 
may  have  existed  as  to  the  power  of  the  court  to  grant  leave  to 
mortgage,  the  necessity  of  obtaining  such  leave,  the  proceedings, 
and  the  scope  of  the  order  directing  the  disposition  of  the  pro- 
ceeds are  set  at  rest  by  the  act  of  1890. 

Upon  the  foreclosure  of  a  mortgage  given  by  a  religious  or  a 
charitable  corporation,  without  leave  of  court,  which  is  therefore 
void,  the  court  will  not  allow  the  plaintiff  to  prove  the  loan  and 
recover  a  judgment  at  law  on  the  debt.  Dudley  v.  Congregation 
of  the  Third  Order  of  St.  Francis,  138  N.  Y.  451,  53  St.  Rep.  19. 
It  seems  that  a  cemetery  association,  whose  land  cannot  be  used 
for  cemetery  purposes  on  account  of  a  city  ordinance,  upon  ap- 
plying for  a  voluntary  dissolution,  should  dispose  of  its  land  in 
the  mode  provided  in  the  case  of  the  dissolution  of  corporations. 
People  ex  rel.  O.  H.  C.  Association  v.  Pratt,  129  N.  Y.  75. 

ARTICLE  II. 
Petition  and  Contents.    §  3391. 

§  3391.  Petition  and  contents. 

The  proceeding  shall  be  instituted  by  the  presentation  to  the  Supreme  Court  of  the 
district  or  the  county  court  of  the  county  where  the  real  property,  or  some  part  of  it, 
is  situated,  by  the  corporation  or  association,  applicant,  of  a  petition,  setting  forth  the 
following  facts  : 

1.  The  name  of  the  corporation  or  association,  and  of  its  directors,  trustees,  or 
managers,  and  of  its  principal  officers,  and  their  places  of  residence. 

2.  The  business  of  the  corporation  or  association,  or  the  object  or  purpose  of  its  in- 
corporation or  formation,  and  a  reference  to  the  statute  under  which  it  was  incor- 
poraled  or  formed. 

3.  A  description  of  the  real  property  to  be  sold,  mortgaged,  or  leased,  by  metes  and 
bounds,  with  reasonable  certainty. 

4.  That  the  interests  of  the  corporation  or  association  will  be  promoted  by  the  .sale, 
mortgage,  or  lease,  of  the  real  property  specified,  and  a  concise  statement  of  the 
reasons  therefor. 
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5.  That  such  sale,  mortgage,  or  lease  has  been  authorized,  by  a  vote  of  at  least 
two-thirds  of  the  directors,  trustees,  or  managers  of  the  corporation  or  association,  at  a 
meeting  thereof,  duly  called  and  held,  and  a  copy  of  the  resolution  granting  such 
authority. 

6.  That  the  market  value  of  the  remaining  real  property  of  the  corporation  or  as- 
sociation, and  the  cash  value  of  its  personal  assets,  and  the  total  amount  of  its  debts 
and  liabilities,  and  how  secured,  if  at  all. 

7.  The  application  proposed  to  be  made  of  the  moneys  realized  from  such  sale, 
mortgage,  or  lease. 

8.  Where  the  consent  of  the  shareholders,  stockholders,  or  members  of  the  cor- 
poration or  association  is  required  by  law  to  be  first  obtained,  a  statement  that  such 
consent  has  been  given,  and  a  copy  of  the  consent,  or  a  certified  transcript  of  the  rec- 
ord of  the  meeting  at  which  it  was  given,  shall  be  annexed  to  the  petition. 

9.  A  demand  for  leave  to  mortgage,  lease,  or  sell  the  real  estate  described. 

The  petition  shall  be  verified  in  the  same  manner  as  a  verified  pleading  in  an  action 
in  a  court  of  record. 

Precedent  for  Petition.    (25  Abb.  N.  C.  354.) 

To  the  Supreme  Court  of  the  State  of  New  York  : 

The  petition  of  the  rector,  wardens,  and  vestrymen  of  the  Church 
of  the  Messiah,  a  Protestant  Episcopal  church  in  the  city  of  Brook- 
lyn, respectfully  represents  : 

1.  That  the  name  of  the  said  corporation  is,  The  Rector,  Wardens, 
and  Vestrymen  of  the  Church  of  the  Messiah,  and  the  names  of  its 
trustees  and  its  principal  officers  and  their  places  of  residence 
are  as  follows  :  (stating  them.) 

2.  The  object  or  purpose  of  the  incorporation  of  said  church  is 
the  propagating-  of  the  Christian  religion,  and  said  church  as  a  relig- 
ious association  is  duly  incorporated  under  the  act,  entitled  '_'  An  Act 
to  amend  the  acts  to  provide  for  the  incorporation  of  religious  so- 
cieties so  far  as  the  same  relate  to  churches  in  connection  with  the 
Protestant  Episcopal  Church,"  passed  May  9,    1868. 

3.  As  such  corporation  they  are  the  owners  of  the  following  de- 
scribed piece  or  parcel  of  land,  situated  in  the  twentieth  ward  of  the 
city  of  Brooklyn,  N.  Y.,  bounded  and  described  as  follows:  (de- 
scription.) 

4.  Your  petitioners  further  show  that  the  interests  of  the  said  cor- 
poration or  association  will  be  promoted  by  the  mortgage  of  the  real 
property  above  specified,  and  the  reasons  therefor  are  as  follows  : 

Your  petitioners  are  desirous  of  mortgaging  said  real  estate  in  the 
sum  of  twenty-five  thousand  dollars  ($25,000),  payable  in  one  year 
with  interest,  and  the  Dime  Savings  Bank  of  the  city  of  Brooklyn, 
N.  Y. ,  has  agreed  to  loan  said  sum  to  your  petitioners  upon  the  se- 
curity of  their  bond  and  mortgage  upon  said  property  in  the  usual 
form  ;  your  petitioners  wish  to  borrow  said  sum  upon  the  security 
of  said  mortgage  because  they  have  commenced  the  erection  of  a 
chapel  upon  said  premises  which  adjoin  the  church  edifice  of  your 
petitioners  ;  the  necessities  of  your  petitioners'  congregation  require 
the  speedy  completion  of  said  chapel,  and  the  contract  for  its  erec- 
tion calls  for  payments  at  stated  intervals  ;  your  petitioners  have 
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not  sufificient  funds  to  complete  said  chapel  and  fulfil  the  terms  of 
said  contract,  and  said  mortgage  is  to  be  placed  for  the  purpose 
of  raising  the  necessary  funds  therefor  ;  it  is  expected  that  said 
mortgage  will  be  paid  at  an  early  day  from  voluntary  contributions 
by  your  petitioners'  congregation.  No  real  estate  or  interest  in  real 
•estate,  belonging  to  said  corporation,  has  been  sold  or  mortgaged 
under  any  order  of  the  court  at  any  time  within  five  years  last  past. 

5.  That  at  a  regular  stated  meeting  of  the  trustees  of  the  (Tiurch  of 
the  Messiah,  held  July  17,  1890,  more  than  two-thirtls  of  said  trustees 
were  present,  and  a  resolution  was  unanimously  adopted  directing 
that  this  application  be  made.  A  copy  of  said  resolution,  attested 
by  the  church  clerk,  is  hereunto  annexed  and  made  a  part  of  this 
petition. 

6.  That  the  market  value  of  the  real  property  of  said  corporation 
■or  association  is  one  hundred  thousand  dollars  ($100,000),  upon 
vi^hich  there  is  no  incumbrance  ;  that  said  corporation  or  association 
has  no  outstanding  debts  or  liabilities  ;  that  the  cash  value  of  its  per- 
sonal assets  is  twenty  thousand  dollars  ($20,000). 

7.  Your  petitioners  show  that  they  have  no  funds  wherewith  to 
complete  said  chapel,  and  it  is  proposed  to  a]iply  the  avails  of  said 
mortgage,  when  received  by  them,  to  paymeiits  for  the  erection  of 
said  chapel,  as  aforesaid. 

8.  Your  petitioners  therefore  ask  that  an  order  be  entered  giving 
them  leave  to  mortgage  the  real  estate  above  described  upon  the 
terms  aforesaid,  and  that  the  moneys  realized  from  such  mortgage 
be  applied  as  above  specified. 

Petition  for  Leave  to  Mortgage. 

To  the  Supreme  Court  of  the  State  of  Xew  York: 

The  petition  of  the  North  Baptist  Church  and  Congregation  of  the 
City  of  Troy,  N.  Y.,  respectfully  shows  : 

First.  That  the  petitioner  is  a  religious  corporation,  and  that  its 
corporate  name  is  the  "  North  Baptist  Church  and  Congregation  of  the 
City  of  Troy. "  That  it  is  managed  by  trustees,  'ihat  the  whole 
number  of  its  trustees  is  nine.  That  the  names  of  the  trustees  and 
their  places  of  residence  respectively  are  as  follows  : 

Otis  G.  Clark,  residing  at  Troy,  New  York  ;  Stephen  I).  Sweet, 
residing  at  Troy,  New  York  ;  Don  C.  Woodcock,  residing 
at  Troy,  New  York  ;  Philander  Pollock,  residing  at  Troy, 
New  York  ;  William  A.  Sherman,  residing  at  Troy,  New 
York  :  James  A.  Dorrance,  residing  at  Troy,  New  York  ; 
William  F.  Gurley,  residing  at  Troy,  New  York  ;  Halbert 
D.  Hull,  residing  at  Troy,  New  York  ;  Edward  W.  Douglas, 
residing  at  Troy,  New  York. 
That  the  names  of  its  principal  officers  and  their  places  of  resi- 
dence are  as  follows  : 

Otis  G.  Clark,  president,  residing  at  Troy,  New   York  ;   Don  C. 
Woodcock,  secretary,  residing  at  Troy,  New  York. 
Second.   That  the  business  of  the  petitioner,   and  the  object  of  its 
incorporation,  is  to  enable  its  members  to  meet  for  divine  worship 
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and  other  religious  observances,  and  the  establishment  and  main- 
tenance of  a  church  for  the  furtherance  of  such  objects,  and  that  it 
was  incorporated  under  and  pursuant  to  an  act  of  the  legislature  of 
the  State  of  New  York  entitled  "An  Act  to  Provide  for  the  Incor- 
poration of  Religious  Societies,  passed  April  5,  1813."  That  its 
location  and  legal  residence  is  in  the  city  of  Troy,  New  York. 

Third.  That  the  petitioner  is  the  owner  of  certain  real  property,  a 
description  of  which  by  metes  and  bounds  is  as  follows  : 

(Description.) 

Fourth.  That  the  interest  of  the  corporation  will  be  promoted  by 
the  mortgaging  of  the  real  property  above  specified,  and  that  a  con- 
cise statement  of  the  reasons  therefor  is  as  follows  :  The  corpora- 
tion is  indebted  in  the  sum  of  five  thousand  dollars,  that  the  cor- 
poration has  no  money  or  other  resources  outside  of  the  real  estate 
above  described  and  the  real  estate  on  which  its  church  building 
stands,  and  the  chattels  and  personal  property  which  constitute  the 
furniture  and  furnishing  of  its  said  church  building,  with  which  to 
pay  said  indebtedness,  and  it  is  necessary  that  the  payment  of  said 
indebtedness  should  be  provided  for  by  the  giving  of  a  mortgage  as 
a  security  for  the  loan  of  that  amount,  thereby  extending  the  time 
of  payment  sufficiently  to  enable  said  corporation  to  acquire  means 
to  pay  and  cancel  said  indebtedness  without  sacrificing  its  property 
interests. 

Fifth.  That  said  mortgage  has  been  authorized  by  a  vote  of  at 
least  two-thirds  of  the  trustees  of  the  petitioner,  at  a  meeting  thereof 
duly  called  and  held,  and  a  copy  of  the  resolution  granting  such 
authority  is  made  a  part  hereof,  and  reads  as  follows  : 

* '  Whereas,  the  members  of  the  North  Baptist  Church  and  Congrega- 
tion of  the  city  of  Troy,  N.  Y. ,  have  authorized  and  consented  that  the 
trustees  of  said  corporation  mortgage  the  following  described  property 
of  said  corporation,  viz.  :  (description),  for  a  sum  not  to  exceed  five 
thousand  dollars,  that  being  the  amount  required  to  pay  debts  in- 
curred in  the  administration  of  the  temporal  affairs  of  said  corpo- 
ration ;  and,  whereas,  said  corporation  is  indebted  in  the  sum  of  five 
thousand  dollars,  and  whereas  the  Hudson  River  Baptist  Association 
North  has  agreed  to  accept  a  mortgage  on  the  aforesaid  property  as 
security  for  the  loan  of  five  thousand  dollars,  and  the  bond  of  said 
corporation,  said  bond  and  mortgage  to  contain  the  provisions  and 
conditions  hereinafter  set  forth. 

"  Resolved,  at  least  two-thirds  of  said  trustees  being  present  and 
voting  unanimously  for  this  resolution,  that  the  trustees  of  the  North 
Baptist  Church  and  Congregation  of  the  city  of  Troy  authorized,  and 
they  do  hereby  authorize  the  making  of  a  mortgage  upon  and  cover- 
ing the  real  estate  hereinbefore  described  and  the  delivery  thereof  to 
the  Hudson  River  Baptist  Association  North,  for  the  sum  of  five 
thousand  dollars,  and  the  making  and  delivery  of  a  bond  to  accom- 
pany said  mortgage  ;  that  said  bond  be  drawn  to  bind  said  corpora- 
tion in  the  penal  sum  of  ten  thousand  dollars,  and  both  said  bond 
and  mortgage  to  be  conditioned  for  the  payment  of  the  sum  of  five 
thousand  dollars  to  the  said  Hudson  River  Baptist  Association  North, 
their  successors  or  assigns,  at  the  expiration  of  five  years  from  the 
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date  of  the  making  and  delivery  thereof,  with  interest  thereon  at  the 
rate  of  five  per  cent,  per  annum  payable  semi-annually,  which  bond 
and  mortgagfe  shall  also  contain  the  usual  interest,  insurance,  taxes, 
and  asssessmcnt  clauses,  the  said  corporation  to  have  the  privilege 
of  paying  on  account  of  said  principal  sum  on  any  semi-annual  in- 
terest day  any  sum  not  less  than  five  hundred  dollars,  and  that  Otis 
G.  Clark,  the  president  of  the  Hoard  of  Trustees  be  authorized  to 
make  and  execute  said  bond  and  mortgage  and  deliver  the  same  to 
the  Hudson  River  Baptist  Association  North,  on  behalf  of  this  cor- 
poration and  its  trustees." 

Sixih.  That  the  market  value  of  the  remaining  real  property  of 
the  petitioner  is  tvventy-five  thousand  dollars.  That  outside  of  the 
furniture  in  its  church  building,  which  stands  upon  such  remaining 
real  property,  the  petitioner  has  no  personal  property.  That  the 
cash  value  of  said  furniture  is  twenty-five  hundred  dollars.  That 
the  total  amount  of  the  debts  and  liabilities  of  the  petitioner  is  five 
thousand  dollars,  and  the  same  is  unsecured. 

Seventh.  That  the  application  proposed  to  be  made  of  the  moneys 
realized  from  such  mortgage  is  as  follows  :  to  provide  for  the  pay- 
ment of  said  indebtedness  of  five  thousand  dollars. 

Eis^hth.  That  at  a  meeting  of  the  qualified  members  of  the  peti- 
tioner held  at  their  meeting-house  in  the  city  of  Troy,  N.  Y. ,  on  the 
8th  day  of  February,  1898,  pursuant  to  a  public  notice  given  at  one 
regular  service  of  the  church  on  each  of  the  two  Sundays  next  pre- 
ceding said  meeting,  the  object,  time,  and  place  of  such  meeting  be- 
ing distinctly  stated  in  said  notice,  the  members  of  said  corporation 
duly  consented  to  the  mortgaging  of  the  property  of  said  corpora- 
tion, and  duly  authorized  and  directed  the  trustees  of  the  petitioner 
to  mortgage  its  real  estate  by  a  resolution  unanimously  passed  at 
said  meeting.  That  a  copy  of  the  resolution  evidencing  such  con- 
sent thereto  and  direction  is  made  a  part  hereof  and  reads  as  follows  : 
"  Resolved,  that  the  Board  of  Trustees  of  the  North  Baptist  Church 
be  authorized  and  empowered  to  raise  either  by  giving  a  mortgage 
or  by  note  of  trustees  a  sum  not  to  exceed  five  thousand  dollars,  the 
above  amount  being  required  to  pay  debts  incurred  in  the  adminis- 
tration of  the  temporal  affairs  of  the  church." 

Wherefore,  the  petitioner  demands  that  an  order  may  be  made 
granting  leave  to  the  said  corporation  to  mortgage  the  real  estate 
hereinbefore  described  for  the  sum  of  five  thousand  dollars,  and 
authorizing  and  empowering  said  corporation  to  execute  and  deliver 
a  bond  and  mortgage  executed  in  the  name  of  said  petitioner  to  the 
Hudson  River  Baptist  Association  North,  upon  the  real  estate  here- 
inbefore described,  for  that  purpose,  which  bond  and  mortgage  shall 
contain  all  the  conditions  and  provisions  hereinbefore  set  forth  in 
the  resolution  of  the  trustees,  a  copy  of  which  appears  in  this  petition. 

Dated  Troy,  N.  Y.,  November  14th,  1898. 

(Signatures.) 
State  of  New  York,     \ 
County  of  Rensselaer,  >-   ss.  : 
City  of  Troy.  ) 

Otis  G.  Clark,  Don  C.  Woodcock,  James  A.  Dorrance,  Halbert  D. 
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Hull,  Philaivler  Pollock,  William  F.  Gurley,  William  A.  Sherman, 
Stephen  D.  Sweet,  and  Edward  W.  Douglas,  being  duly  sworn, 
depose  and  say,  and  each  for  himself  says,  that  he  is  one  of  the 
trustees  of  the  North  Baptist  Church  and  Congregation  of  the  city  of 
Troy,  the  petitioner  making  the  foregoing  petition  ;  that  he  has 
heard  read  the  foregoing  petition  and  knows  the  contents  thereof  ; 
that  the  same  is  true  to  the  knowledge  of  deponent,  except  as  to  the 
matters  therein  stated  to  be  alleged  on  information  and  belief,  and 
that  as  to  those  matters  he  believes  it  to  be  true. 

Sworn  to  before  me  this      )  (Signatures.) 

14th  day  of  November,  1898.  j 

WM.  C.  GORDON, 

Com.  0/ Deeds,  Troy,  N.  Y. 

Petitien  for  Leave  to  Sell. 

To  the  Supreme  Court  0/  the  State  0/  New  York  : 

The  petition  of  the  North  Baptist  Church  and  Congregation  of  the 
City  of  Troy  respectfully  shows  : 

First.  That  the  petitioner  is  a  religious  Corporation,  and  that  its 
corporate  name  is  the  "North  Baptist  Church  and  Congregation  of 
the  City  of  Troy."  That  it  is  managed  by  trustees.  That  the 
whole  number  of  its  trustees  is  nine.  That  the  names  of  the  trustees 
and  their  places  of  residence  respectively  are  as  follows  : 

Otis  G.  Clark,  residing  at  Troy,  New  York  ;  Stephen  D.  Sweet, 
residing  at  Troy,  New  York  ;  Don  C.  Woodcock,  residing 
at  Troy,  New  York  ;  Philander  Pollock,  residing  at  Troy, 
New  York ;  William  A.  Sherman,  residing  at  Troy,  New 
York  ;  James  A.  Dorrance,  residing  at  Troy,  New  York  ; 
William  F.  Gurley,  residing  at  Troy,  New  York ;  Halbert 
D.  Hull,  residing  at  Troy,  New  York;  Edward  W.  Douglas, 
residing  at  Troy,  New  York. 
That  the  names  of  its  principal  officers  and  their  places  of  residence 
are  as  follows  : 

Otis  G.  Clark,  president,  residing  at  Troy,  New  York  ;  Don  C. 
Woodcock,  secretary,  residing  at  Troy,  New  York. 
Second.  That  the  business  of  the  petitioner,  and  the  object  of  its  in- 
corporation, is  to  enable  its  members  to  meet  for  divine  worship  and 
other  religious  observances,  and  the  establishment  and  maintenance 
of  a  church  for  the  furtherance  of  such  objects,  and  that  it  was  in- 
corporated under  and  pursuant  to  an  act  of  the  legislature  of  the 
State  of  New  York  entitled  "An  Act  to  Provide  for  the  Incorpo- 
ration of  Religious  Societies,  passed  April  5,  18 13."  That  its  loca- 
tion and  legal  residence  is  in  the  city  of  Troy,  New  York. 

Tliird.   That  the    petitioner  is  the  owner  of  certain  real  property, 
a  description  of  which  by  metes  and  bounds  is  as  follows  : 
(Description. ) 

Fourth.  That  the  interests  of  the  corporation  will  be  promoted  by 
the  sale  of  the  real  property  above  specified,  and  that  a  concise 
statement  of  the  reasons  therefor  is  as  follows  :  The  corporation  has 
no  present  use  for  said  property,  and  that  the  same  is  vacant,  and 
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that  no  income  is  derived  therefrom,  and  that  the  financial  resources 
and  condition  of  the  petitioner  are  not  sufficient  to  enable  it  to  ad- 
vantageously hold  said  property.  That  the  manitenance  thereof 
imposes  a  burden  by  reason  of  the  taxes  and  insurance  accruing 
thereon,  and  repairs  necessarily  incident  thereto,  and  also  for  in- 
terest upon  a  mortgage  for  the  sum  of  five  thousand  dollars,  which 
is  now  an  incumbrance  thereon,  and  that  by  a  sale  thereof  the  peti- 
tioner will  be  relieved  from  the  expense  and  embarrassment  which 
now  rests  upon  the  petitioner,  and  the  sale  of  said  premises  will  en- 
able it  to  pay  the  debt  of  the  petitioner  now  evidenced  by  said 
mortgage,  and  furnish  additional  money  by  the  use  of  which  neces- 
sary repairs  and  improvements  to  the  remaining  real  estate  of  the 
petitioner  may  be  made,  and  the  general  purposes  of  said  petitioner 
subserved. 

Fifth.  That  said  sale  has  been  authorized  by  a  vote  of  at  least 
two-thirds  of  the  trustees  of  the  petitioner,  at  a  meeting  thereof 
duly  called  and  held,  and  a  copy  of  the  resolution  granting  such 
authority  is  made  a  part  thereof,  and  reads  as  follows  : 

"  Whereas,  the  North  Baptist  Church  and  Congregation  of  the  city 
of  Troy  has  authorizetl  and  directed  tlie  trustees  of  said  church  to  sell 
for  a  sum  not  less  than  seventy-five  hundred  dollars,  upon  such  terms 
and  conditions  as  they  in  their  discretion  shall  deem  advisable,  sub- 
ject to  the  approval  of  the  court,  the  following  described  premises, 
viz.  : 

(Description.) 

And,  whereas,  the  trustees  have  received  an  offer  from  Edward 
H.  Lisk,  of  Troy,  New  York,  of  seventy-five  hundred  dollars,  for 
said  property  upon  the  following  terms,  viz.  :  Twenty-five  hundred 
dollars  to  be  paid  down  in  cash  on  delivery  of  deed,  said  sale  to  be 
subject  to  a  mortgage  of  five  thousand  dollars  to  be  placed  on  said 
premises  prior  to  or  at  time  of  purchase,  and  said  Lisk  to  assume 
and  agree  to  pay  said  mortgage  as  balance  of  said  price,  and  to  pay 
the  State  and  county  taxes  for  1898,  Now,  resolved,  at  least  two-thirds 
of  the  trustees  being  now  present  and  voting  unanimously  therefor, 
that  the  trustees  of  this  church  authorize  the  sale  and  sell  said  prop- 
erty above  described,  to  said  Edward  H.  Lisk,  subject  to  the  mort- 
gage now  thereon  for  the  said  sum  of  seventy-five  hundred  dollars, 
payment  thereof  to  be  made  as  follows:  Twenty-five  hundred  dol- 
lars to  be  paid  in  cash  on  the  delivery  of  the  deed  of  said  premises, 
the  purchaser  to  assume  and  pay  the  mortgage  of  five  thousand  dol- 
lars now  existing  on  said  premises,  and  the  interest  due  and  to  grow 
due  thereon  as  and  for  the  balance  of  said  purchase  price,  said  Lisk 
to  pay  the  State  and  county  taxes  levied  on  said  premises  for  1898, 
and  that  application  be  made  to  the  court  in  the  proper  manner  for 
permission  to  make  said  sale,  and  that  the  cash  received  on  said  sale 
be  applied  to  the  repairs  and  improvement  of  the  house  of  worship, 
and  for  the  general  purposes  of  said  church,  anfl  that  the  president  of 
this  corporation  be,  and  he  hereby  is,  authorized  to  make  and  execute 
the  proper  deed  of  conveyance  of  said  premises  in  the  name  of,  and 
on  behalf  of  this  corporation,  in  case  the  court  shall  grant  leave  to 
sell  the  same. 
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Sixth.  That  the  market  value  of  the  remaining-  real  property  of 
the  petitioner  is  twenty-five  thousand  dollars.  That  outside  of  the 
furniture  in  its  church  building,  which  stands  upon  such  remaining 
real  property,  the  petitioner  has  no  personal  property.  That  the 
cash  value  of  said  furniture  is  twenty-five  hundred  dollars.  That 
the  total  amount  of  the  debts  and  liabilities  of  the  petitioner  is 
five  thousand  dollars,  and  the  same  is  secured  by  a  bond  and  mort- 
gage, heretofore  given  by  petitioner  to  the  Hudson  River  Baptist 
Association  North,  which  mortgage  is  a  lien  and  incumbrance  upon 
the  property  hereinbefore  described,  which  mortgage  was  recorded 
in  the  Rensselaer  County  clerk's  office  on  the  fifteenth  day  of 
November,  1898,  and  which  bond  and  mortgage  are  now  owned  by 
the  Hudson  River  Baptist  Association  North. 

Seventh.  That  the  application  proposed  to  be  made  of  the  moneys 
realized  from  such  sale  is  as  follows  :  To  provide  for  the  ultimate 
payment  of  said  mortgage  and  the  debt  represented  thereby,  by  the 
agreement  of  the  purchaser  to  assume  and  pay  said  mortgage,  and 
the  interest  due  and  to  grow  due  thereon  as  a  part  of  the  purchase 
price  of  said  premises,  and  the  balance  of  the  moneys  realized  from 
such  sale  it  is  proposed  to  apply  on  account  of  repairs  and  improve- 
ments to  the  remaining  church  property  of  the  petitioner,  which 
repairs  and  improvements  will  be  necessary  to  be  made  in  the  near 
future,  and  if  any  balance  remains  thereafter  to  apply  the  same  for 
the  general  purposes  of  the  petitioner. 

Eighth.  That  Edward  H.  Lisk,  of  Troy,  N.  Y. ,  has  agreed  to 
purchase  said  property  hereinbefore  described,  and  to  pay  the  peti- 
tioner therefor,  the  sum  of  seventy-five  hundred  dollars,  twenty- 
five  hundred  dollars  to  be  paid  in  cash  upon  the  delivery  of  the  deed 
of  said  premises  to  said  Lisk,  and  the  further  agreement  on  the 
part  of  said  Lisk  to  assume  and  pay  the  mortgage  of  five  thousand 
dollars  to  be  placed  upon  said  premises  prior  to  or  at  the  time  of 
such  purchase,  and  the  debt  evidenced  thereby,  and  the  interest  due 
and  to  grow  due  thereon  as  the  balance  of  such  purchase  price. 
Said  Lisk  also  as  part  of  his  undertaking  agrees  to  pay  the  State  and 
county  taxes  levied  on  said  premises  for  the  year  1898. 

Ninth.  That  at  a  meeting  of  the  qualified  members  of  the  peti- 
tioner held  at  their  meeting-house  in  the  city  of  Troy,  N.  Y. ,  pur- 
suant to  a  public  notice  given  at  one  regular  service  of  the  church 
on  each  of  the  two  Sundays  next  preceding  said  meeting,  the  object, 
time,  and  place  of  such  meeting  being  distinctly  stated  in  said 
notice,  the  members  of  said  corporation  duly  consented  to  such 
sale,  and  duly  authorized  and  directed  the  trustees  of  the  petitioner 
to  sell  the  real  estate  above  described.  That  a  copy  of  the  resolu- 
tion evidencing  such  consent,  authority,  and  direction  is  made  a 
part  thereof  and  reads  as  follows  : 

(Here  insert  copy.) 

Wherefore,  petitioner  demands  leave  to  sell  the  real  estate  here- 
inbefore described  to  Edward  H.  Lisk,  of  Troy,  N.  Y. ,  subject  to 
the  mortgage  of  five  thousand  dollars  now  thereon,  and  authority 
to  make,  execute,  and  deliver  all  conveyances  necessary  to  pass  a 
proper  title    thereto,  for  the  sum  of  seventy-five  hundred    dollars,' 
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twenty-five  hundred  dolhirs  of  said  purchase  price  to  be  paid  in 
cash  on  the  delivery  of  the  deed,  and  the  agreement  of  said  Lisk  to 
assume  and  his  agreement  to  pay  the  mortgage  which  is  now  a  lien 
and  incumbrance  on  said  premises,  and  the  debt  of  five  thousand 
dollars  evidenced  thereby,  and  the  interest  due  and  to  grow  due 
thereon,  as  and  for  the  balance  of  the  purchase  price  of  said 
premises,  and  his  further  agreement  to  pay  the  State  and  county 
taxes  levied  on  said  premises  for  the  year  1898,  and  authority  to 
apply  the  proceeds  of  said  sale  in  the  manner  hereinbefore  set 
forth. 

Dated  Troy,  N.  Y.,  November  16,  1898. 

(Signatures  and  verification.) 

It  was  held  in  IVyatt  v.  Benson,  23  Barb.  327,  apparently  upon 
the  authority  of  People  v.  Fjilston,  11  N.  Y.  94,  and  Robertson  v. 
Bullions,  id.  243,  that  the  application  must  be  made  by  and  in  the 
name  of  the  corporation,  and  that  the  court  had  no  power  to 
grant  an  order  of  sale  upon  the  application  of  the  trustees  or 
otherwise  than  upon  the  application  of  the  corporation ;  but 
in  The  Madison  Avenue  Baptist  Chnrch  v.  The  Baptist  Church 
in  Oliver  Street,  46  N.  Y.  131,  it  is  held  that,  under  the  act  to 
provide  for  the  incorporation  of  religious  societies,  the  trustees 
of  such  a  corporation  are  authorized  to  act  in  its  behalf  in  tak- 
ing the  steps  required  for  effecting  a  sale  of  its  real  estate,  and 
their  acts  are  binding  upon  it,  although  it  does  not  appear  that 
they  had  the  express  sanction  or  authority  of  a  majority  of  the 
corporation.  The  same  case  is  reported  in  73  N.  Y.  82,  on  a 
subsequent  appeal.  It  is  said  in  Re  St.  George  s  M.  E.  Church, 
21  Week.  Dig.  81,  that  a  meeting  of  the  corporation  and  vote  of 
approval  is  not  necessary  to  a  valid  sale,  citing  cases  above,  and 
13  Abb.  414;  Matter  of  St.  Ann  s  Church,  23  How.  285.  It  is, 
however,  usual  to  have  a  vote  of  the  corporation.  Matter  of 
Second  Baptist  Church  in  Canaan,  20  How.  324.  The  consent  of 
all  the  pewholders  as  such  is  not  necessary  to  make  out  a  case 
for  leave  for  granting  the  trustees  leave  to  sell  a  church  edifice. 
Matter  of  Brick  Presbyterian  Church,  3  Edw.  Ch.  155  ;  Matter  of 
the  Reformed  Dutch  Church,  16  Barb.  237. 

The  application  is  to  be  made  at  the  court  at  Special  Term,  or 
the  county  court,  which  is  always  in  session  for  that  purpose. 
It  is  by  petition,  and  while  it  is  not  neces.sary  to  state  that  the 
corporation  has  voted  in  favor  of  a  sale,  as  was  held  in  Wyatt  v. 
Benson,  23  Barb.  327,  yet  it  is  usual  to  make  such  statement  in 
case  that  is  the  fact.     Matter  of  Second  Baptist  Society,  20  How. 
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324  ;  see  23  id.  285,  18  N.  Y.  395,  46  id.  131,  supra.  A  contract 
may  be  entered  into  before  the  order  of  sale  is  made,  and  it  will 
be  sufficient  if  the  authority  is  obtained  before  the  deed  is  made. 
Cotigrcgation  Beth  Elohiin  v.  Central  Presbyterian  Society,  10  Abb. 
(N.  S.)  484  ;  Madison  Avenue  Baptist  Church  v.  Baptist  Church  in 
Oliver  Street,  30  How.  455.  Hut  it  is  not  absolutely  necessary 
for  the  petitioners  to  show  that  they  have  agreed  with  a  pur- 
chaser. An  order  may  be  made  directing  a  sale  at  a  price  not 
less  than  a  sum  named,  and  in  case  no  purchaser  is  found  at  such 
price,  sale  cannot  be  had  under  the  order.  Matter  of  the  Brick 
Presbyterian  Church,  3  Edw.  Ch.  155.  A  corporation  has  power 
to  contract  for  sale  before  order  of  court  is  granted,  subject  to 
approval  of  the  court.  It  is  not  necessary  or  desirable  that  the 
sanction  of  the  court  should  precede  the  negotiation.  Boiven 
V.  First  Presbyterian  Congregation,  6  Bosw.  243. 

The  proceedings  upon  the  application  by  a  religious  corporation 
to  mortgage  its  real  estate  are  regulated  by  this  title,  and  the 
petition  must  conform  to  the  requirements  of  §  3391.  Matter  of 
Church  of  the  Messiah,  25  N.  C.  354,  12  Supp.  489.  Query  as  to 
whether  the  consent  of  the  presbytery  was  necessary  to  the  sale 
of  the  real  property  of  the  Presbyterian  church  under  Laws 
1875,  chapter  79,  Laws  1876,  chapter  no.  It  was  held,  however, 
that  where  there  had  been  consent  of  the  presbytery  to  such 
sale,  provided  a  majority  of  the  congregation  should  so  decide 
in  public  meeting  assembled,  followed  by  a  regular  meeting 
called  for  the  trustees  at  which,  of  137  members  entitled  to  vote, 
87  voted,  and  of  these  66  voted  in  favor  of  the  sale,  and  24  of 
those  who  did  not  vote  signed  the  paper  approving  the  sale ; 
that  under  these  circumstances  the  conditions  imposed  on  the 
corporation  were  complied  with  and  a  sale  was  authorized.  Held, 
also,  that  in  the  absence  of  proof  that  any  lawful  vote  was  ex- 
cluded, or  any  unlawful  vote  admitted,  the  want  of  a  proper 
register  did  not  invalidate  the  vote  taken.  Matter  of  First 
Presbyterian  Society  of  Buffalo,  106  N.  Y.  251.  Under  Laws 
181 3,  chapter  60,  it  is  competent  for  the  court  to  authorize  a  sale 
of  the  property  of  a  religious  corporation,  for  the  purpose  of 
paying  its  debts,  as  distinguished  from  a  sale  or  transfer  for  the 
purpose  of    consolidation  and    practical    dissolution.     Lynch  v. 

Pfeiffer,  1 10  N.  Y.  33,  affirming,  38  Hun,  603, 
"72 
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ARTICLE  III. 

Hearing;  Order;  When  Notice  Required. 
§§  3392,  3393.  3394,  3395- 

g  3392.  Hearing  of  application ;  notice ;  reference  to  take  proofs. 

Upon  presentation  of  the  petition,  the  court  may  immediately  proceed  to  hear  the 
application,  or  it  may,  in  its  discretion,  direct  that  notice  of  the  application  shall  be 
given  to  any  person  interested  therein,  as  a  member,  stockholder,  officer,  or  creditor 
of  the  corporation  or  association,  or  otherwise,  in  which  case  the  application  shall  be 
heard  at  the  time  and  place  specified  in  such  notice,  and  the  court  may  in  any  case 
appoint  a  referee  to  take  the  proofs  and  report  the  same  to  the  court,  with  his  opinion 
thereon. 

§  3393.  Order ;  when  application  for,  may  be  opposed. 

Upon  the  hearing  of  the  application,  if  it  shall  appear,  to  the  satisfaction  of  the 
court,  that  the  interests  of  the  corporation  or  association  will  be  promoted  thereby,  an 
order  may  be  granted  authorizing  it  to  sell,  mortgage,  or  lease  the  real  property  de- 
scribed in  the  petition,  or  any  part  thereof,  for  such  sum,  and  upon  such  terms  as  the 
court  may  prescribe,  and  directing  what  disposition  shall  be  made  of  the  proceeds  of 
such  sale,  mortgage,  or  lease. 

Any  person,  whose  interests  may  be  affected  by  the  proceeding,  may  appear  upon 
the  hearing  and  show  cause  why  the  application  should  not  be  granted. 

§  3394.  Insolvent  corporation  or  association;  notice  to  cred- 
itors. 

If  the  corporation  or  association  is  insolvent,  or  its  property  and  assets  are  insuffi- 
cient to  fully  liquidate  its  debts  and  liabilities,  the  application  shall  not  be  granted, 
unless  all  the  creditors  of  the  corporation  have  been  served  with  a  notice  of  the  time 
and  place  at  which  the  application  will  be  heard. 

g  3395.  Service  of  notices. 

Service  of  notices,  provided  for  in  this  title,  may  be  made  either  personally  or, 
in  case  of  absence,  by  leaving  the  same  at  the  place  of  residence  of  the  person  to  be 
served,  with  some  person  of  mature  age  and  discretion,  at  least  eight  days  before  the 
hearing  of  the  application,  or  by  mailing  the  same,  duly  enveloped  and  addressed  and 
postage  paid,  at  least  sixteen  days  before  such  hearing. 

Precedent  for  Order.     (25  Abb.  N.  C.) 

(Title  and  Caption.) 

Ordered,  that  the  said  trustees  be,  and  they  are  hereby  authorized, 
to  mortg-age  said  real  estate  for  the  sum  of  twenty-five  thousand 
dollars  ($25,000),  and  to  execute  and  deliver  a  mortgag-e  therefor  in 
the  usual  form ;  said  real  estate  is  described  in  said  petition  as 
follows  : 

(Description. ) 

It  is  further  ordered,  that  the  proceeds  of  said  mortgage  loan  be 
applied  by  said  trustees  as  follows,  viz  . :  To  complete  the  chapel  now 
being  erected  on  said  premises,  and  to  fulfil  the  terms  of  the  peti- 
tioners' contract  for  the  construction  of  said  chapel. 
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Order  to  Mortgage. 

At  a  Special  and  Trial  Term  of  the  Supreme  Court,  held  in  and  for 
the  county  of  Albany,  at  the  city  hall  in  the  city  of  Albany,  in 
the  county  of  Albany  and  State  of  New  York,  on  the  14th  day  of 
November,  1898  : 

Present: — Hon.  Alphonso  T.  Clearwater, /«s//6e. 


In  the  Matter  of  the  Application  of  the  Trus- 
tees of  the  North  Baptist  Clinrch  and  congre- 
gation of  the  City  of  Troy,  for  leave  to  Mort- 
gage its  Real  Estate. 


Upon  reading  and  filing-  the  petition  of  the  North  Baptist  Church 
and  Congregation  of  the  city  of  Troy,  for  leave  to  mortgage  certain 
of  its  real  estate,  which  petition  was  dated,  duly  verified,  and  signed 
on  this  14th  day  of  November,  1898,  by  Otis  G.  Clark,  Don  C. 
Woodcock,  James  A.  Dorrance,  William  F.  Gurley,  Philander  Pol- 
lock, Halbert  D.  Hull,  William  A.  Sherman,  Stephen  D.  Sweet,  and 
Edvvard  W.  Douglas,  comprising  the  whole  number  of  the  trustees  of 
the  petitioning  corporation,  from  which  petition  it  satisfactorily  ap- 
pears that  the  members  of  the  corporation  have  duly  consented  to  the 
mortgaging  of  its  real  estate,  and  that  such  mortgage  has  been 
authorized  by  a  vote  of  at  least  two-thirds  of  the  trustees  of  the 
corporation  at  a  meeting  thereof  duly  called  and  held,  and  that  the 
interest  of  the  corporation  will  be  promoted  by  the  mortgaging  of 
the  real  property  specified  in  the  petition,  and  that  said  petition 
complies  with  the  provisions  required  by  law  relating  to  the  appli- 
cation to  mortgage  the  real  estate  of  a  corporation. 

Now,  after  due  deliberation  upon  the  matters  set  forth  in  said 
petition,  and  after  hearing  Edward  W.  Douglas,  of  counsel  for  the 
petitioning  corporation,  and  upon  his  motion,  it  is 

Ordered,  that  the  prayer  of  said  petitioner  be  granted,  and  that 
the  petitioner  be  and  it  hereby  is  given  leave  to  mortgage  the  real 
estate  described  in  said  petition  for  the  sum  of  five  thousand  dollars, 
and  it  is  further 

Ordered,  that  the  petitioner  execute,  duly  acknowledge,  and  de- 
liver to  the  Hudson  River  Baptist  Association  North,  the  corporation 
named  in  said  petition,  a  bond  and  mortgage,  which  mortgage  shall 
cover  the  real  estate  owned  by  said  corporation  described  in  the 
petition,  the  petitioner  to  be  bound  in  said  bond  in  the  sum  of  ten 
thousand  dollars,  and  both  said  bond  and  mortgage  to  be  con- 
ditioned for  the  payment  of  the  sum  of  five  thousand  dollars  to  the 
said  The  Hudson  River  Baptist  Association  North,  their  successors 
or  assigns,  at  the  expiration  of  five  years  from  the  date  of  said  bond 
and  mortgage,  with  interest  thereon  at  the  rate  of  five  per  cent,  per 
annum,  payable  semi-annually,  with  the  usual  interest,  insurance, 
tax,  and  assessment  clauses  therein,  the  petitioner  to  have  the 
privilege  of  paying  on  account  of  said  principal  sum  on  any  semi- 
annual interest  day,  any  sum  not  less  than  five  hundred  dollars,  and 
it  is  further 
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Ordered,    that   tlie  proceeds  of  said  bond  and   mortgage  shall  be 
applied  for  the  purposes  mentioned  in  the  petition. 
Enter  in  Rensselaer  County. 

A.  T.    CLEARWATER, 

Jus.  Sup.  Court. 

Order  to  Sell. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  at  the  city  hall  in  the  city  of  Albany,  N.  Y.,  on  the  i6th 
day  of  November,  1898  : 

Present : — Hon.  A.  T.  Clearwater,  Justice. 

1 

In  the  Matter  of  the  Application  of  the  Trus- 
tees of  the  North  Baptist  Church  and  Con- 
gregation of  the  City  of  Troy  for  leave  to  Sell 
its  Real  Estate. 


Upon  reading  and  filing  the  petition  of  the  North  Baptist  Church 
and  Congregation  of  the  city  of  Troy,  for  leave  to  sell  certain  of  its 
real  estate,  which  petition  was  dated  and  duly  verified  and  signed 
on  this  i6th  day  of  November,  1898,  by  Otis  G.  Clark,  William  F. 
Gurley,  Philander  Pollock,  James  A.  Dorrance,  Stephen  D.  Sweet, 
HulbertD.  Hull,  William  A.  Sherman,  Don  C.  Woodcock,  and  Edward 
W.  Douglas,  comprising  the  whole  number  of  the  trustees  of  the 
petitioning  corporation,  from  which  it  satisfactorily  appears  that  the 
members  of  the  corporation  have  duly  consented  to  the  sale  of  the 
real  estate  in  said  petition  mentioned,  and  that  such  sale  has  been 
authorized  by  a  vote  of  at  least  two-thirds  of  the  trustees  of  the 
corporation  at  a  meeting  thereof  duly  called  and  held,  and  that  the 
interests  of  the  corporation  will  be  promoted  by  the  sale  of  the  real 
property  specified  in  the  petition,  and  that  said  petition  com- 
plies with  the  provisions  required  by  law  relating  to  the  application 
to  sell  the  real  estate  of  a  corporation. 

Now,  after  due  deliberation  upon  the  matters  set  forth  in  the  peti- 
tion, and  after  hearing  Edward  W.  Douglas,  of  counsel  for  the 
petitioning  corporation,  and  upon  his  motion  it  is 

Ordered,  that  the  prayer  of  said  petitioner  be  granted,  and  that  the 
petitioner  be  and  it  hereby  is  given  leave  to  sell  the  real  estate  de- 
scribed in  said  petition. 

It  is  further  ordered,  that  the  petitioner  be  and  it  hereby  is  au- 
thorized and  empowered  to  sell  said  real  estate  to  Edward  H.  Lisk, 
of  Troy,  N.  Y. ,  subject  to  the  mortgage  heretofore  given  to  the 
Hudson  River  Baptist  Association  North  by  the  petitioner,  which 
mortgage  was  recorded  in  Rensselaer  County  clerk's  office  on  the 
15th  day  of  November,  1898,  and  is  now  an  existing  lien  on  said 
premises,  and  that  said  sale  be  made  in  the  following  manner  and 
upon  the  following  conditions,  viz.  :  the  purchase  price  shall  be 
seventy-five  hundred  dollars,  the  purchaser  to  pay  twenty-five 
hundred  dollars  thereof  in  cash,  and  assume  and  agree  to  pay  the 
mortgage  heretofore  given   by  the   jietitioner  to  the  Hudson   River 


PROCEEDINGS   FOR   SALE   OF   CORPORATE   REAL   ESTATE.    II4I 


Art.  3.     Hearing  ;  Order  ;  When  Notice  Required. 


Baptist  A.ssociation  North,  recorded  in  Rensselaer  County  clerk's 
office  November  15th,  1898,  now  an  existing  incumbrance  and  lien 
upon  said  premises,  and  the  debt  evidenced  thereby,  together  with 
the  interest  due  and  to  grow  due  thereon,  as  and  for  the  balance  of 
the  purchase  price  of  said  premises,  and  pay  the  State  and  county 
taxes  levied  on  said  premises  for  the  year  1898,  and  that  upon  the 
compliance  of  said  purchaser  with  these  conditions  the  petitioner  is 
authorized  to  make,  execute,  and  deliver  to  said  purchaser  a  proper 
and  sufficient  deed  of  said  premises. 

It  is  further  ordered,  that  the  petitioner  apply  the  proceeds  of  said 
sale  in  the  manner  and  for  the  purposes  set  forth  in  its  said  petition. 

Enter  in  Rensselaer  County. 

A.  T.   CLEARWATER, 

Jus.    Sup.    Court. 

Deed  with  Recitals. 

This  indenture,  made  this  i6th  day  of  November,  in  the  year  one 
thousand  eight  hundred  and  ninety-eight,  between  the  North  Baptist 
Church  and'Congregation  of  the  City  of  Troy,  a  religious  corporation 
duly  incorporated  under  and  by  virtue  of  the  laws  of  the  State  of 
New  York,  located  in  the  city  of  Troy,  Rensselaer  County,  New 
York,  party  of  the  first  party,  and  Edward  H.  Lisk,  of  the  same 
place,  party  of  the  second  part. 

Whereas,  the  party  of  the  first  part,  at  a  meeting  of  its  qualified 
members,  held  at  their  meeting-house  in  the  city  of  Troy,  N.  Y., 
pursuant  to  a  public  notice  given  at  one  regular  s.ervice  of  the  church 
at  each  of  the  two  Sundays  next  preceding  said  meeting,  the  object, 
time,  and  place  of  such  meeting  being  distinctly  stated  in  said  notice, 
the  members  of  said  party  of  the  first  part  duly  consented  to  the  sale 
of  the  real  estate  hereinafter  described,  and  duly  authorized  and 
directed  its  trustees  to  make  application  to  the  court  to  sell  the  same  ; 
and,  whereas,  the  said  trustees  have  authorized  a  sale  of  said  real 
estate  by  a  vote  of  at  least  two-thirds  of  its  trustees,  at  a  meeting 
thereof,  duly  called  and  held  ;  and,  whereas,  upon  the  petition  of 
said  trustees  pursuant  to  such  authorization,  an  order  of  the  Supreme 
Court  was  duly  made  permitting  the  party  of  the  first  part  to  sell 
said  real  estate. 

Now  this  indenture  witnesseth  :  That  the  said  party  of  the  first  part, 
pursuant  to  the  provisions  of  said  order,  and  in  consideration  of  the 
sum  of  seventy-five  hundred  dollars,  lawful  money  of  the  United 
States,  paid  by  the  party  of  the  second  part,  does  hereby  grant  and  re- 
lease unto  the  said  party  of  the  second  part,  his  heirs  and  assigns  for- 
ever, all  that  tract  or  parcel  of  land,  situate  in  the  city  of  Troy,  county 
of  Rensselaer,  and  State  of  New  York,  and  known  as  all  that  part  of 
lots  numbers  eight  hundred  and  seventy-two  (872).  and  eight  hun- 
dred and  seventv-one  (871),  in  said  city  of  Troy,  bounded  and  de- 
scribed as  follows  :  (Description. )  This  conveyance  is  made  subject 
to  a  mortgage  for  five  thousand  dollars,  with  the  interest  due  and  to 
grow  due  thereon,  covering  the  premises  herein  described,  made  and 
executed  by  the  North  Baptist  Church  and  Congregation  of  the  city 
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of  Troy  to  the  Hudson  River  Baptist  Association  North,  dated  tlie 
14th  day  of  November,  1898,  and  recorded  in  Rensselaer  Comity 
clerk's  office  on  the  15th  day  of  November,  1898,  which  mortg-age, 
and  the  bond  to  secure  which  said  mortgage  was  given,  the  said 
party  of  the  second  part  hereby  assumes  and  agrees  to  pay  as  part 
of  the  consideration  and  purchase  price  of  the  premises  above  de- 
scribed, and  the  said  party  of  the  second  part  also  assumes  and  agrees 
to  pay  the  State  and  county  taxes  levied  or  to  be  levied  on  said 
premises  for  the  year  1898,  together  with  the  appurtenances  and  all 
the  estate  and  rights  of  the  party  of  the  first  part  in  and  to  said 
premises.  To  have  and  to  hold  the  above  granted  premises  unto 
the  said  party  of  the  second  part,  his  heirs  and  assigns  forever,  sub- 
ject to  the  mortgage  for  five  thousand  dollars,  with  the  interest  due 
and  to  grow  due  thereon,  and  the  State  and  county  taxes  for  the 
year  1898,  above  mentioned. 

And  the  said  The  North  Baptist  Church  and  Congregation  of  the 
city  of  Troy  does  hereby  covenant  with  the  said  party  of  the  second 
part,  that  the  said  party  of  the  first  part  has  not  done  or  suffered 
anything  whereby  the  above  described  premises  have  been  incum- 
bered in  any  way  whatever,  except  the  giving  of  the  mortgage  for 
five  thousand  dollars  to  the  Hudson  River  Baptist  Association  North, 
which  the  said  party  of  the  second  part  has  herein  assumed  and  agreed 
to  pay. 

In  witness  whereof,  the  said  The  North  Baptist  Church  and  Congre- 
gation of  the  city  of  Troy  has  caused  these  presents  to  be  signed, 
sealed,  executed,  acknowledged,  and  delivered  in  its  name  and  behalf 
by  Otis  G.  Clark,  its  president,  and  the  said  party  of  the  second  part 
has  hereunto  set  his  hand  and  seal  this  i6th  day  of  November,  1898. 

In  presence  of  THE  NORTH   BAPTIST  CHURCH 

WM.  C.  GORDON.  AND  CONGREGATION  OF  THE 

CITY  OF  TROY.      [l.  s.] 
By  OTIS  G.  CLARK,  as  President. 
EDWARD  H.   LISK.     [l.  s.] 

State  of  New  York,      ^ 
County     of     Rensselaer,  >-  ss.  .• 
City  of  Troy,  ) 

On  this  1 6th  day  of  November,  1898,  before  me  personally  came 
Otis  G.  Clarke,  to  me  known,  who  being  by  me  duly  sworn  did 
depose  and  say  that  he  resided  in  the  city  of  Troy,  Rensselaer 
County,  New  York  ;  that  he  is  the  president  of  the  North  Baptist 
Church  and  Congregation  of  the  city  of  Troy,  the  corporation  de- 
scribed in  and  which  executed  the  above  instrument  ;  tliat  the  said 
corporation  has  no  corporate  seal,  and  that  he  signed  his  name 
thereto  by  order  of  the  board  of  trustees  of  said  corporation. 

WM.  C.   GORDON, 
Com.   0/  Deeds,    Troy,  N.  Y. 
State  of  New  York,      \ 
County     of     Rensselaer,  >-  ss.  : 
City  of  Troy,  ) 

On  this  i6th  day  of   November,  1898,  before   me,    the  subscriber, 
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personally  came  Edward  H.  Lisk,  to  me  known  and  known  to  me  to 
be  the  same  person  described  in  and  who  executed  the  foregoing  in- 
strument, and  acknowledged  that  he  executed  the  same. 

WM.   C.   GORDON, 
Com.    of  Deeds,    Troy,  N.  Y. 

The  sale  may  be  made  by  the  trustees,  or  by  an  officer  ap- 
pointed by  the  court.  De  Ruyter  v.  St.  Peter  s  Church,  3  N.  Y. 
240.  In  case  of  the  sale  of  the  property  of  a  religious  corpora- 
tion, with  the  assent  of  the  court,  the  avails  are  not  to  be  dis- 
tributed among  the  original  contributors  and  pewholders,  but 
they  are  to  be  applied  to  such  uses  as  the  corporation,  with  the 
consent  and  approval  of  the  court,  shall  conceive  to  be  most  for 
the  interests  of  the  society.  It  is  the  right  of  a  church  corpora- 
tion to  designate  the  object  for  which  the  moneys  arising  from 
a  sale  of  its  real  estate  shall  be  used.  If  the  object  thus  desig- 
nated meets  the  approval  of  the  court,  the  appropriation  will  be 
made.  If  not,  the  money  must  be  retained  by  the  corporation 
until  it  can  make  such  an  application  of  it  as  will  meet  with  the 
consent  and  approbation  of  the  court.  The  court  may  withhold 
its  assent,  but  it  cannot  direct  the  appropriation  of  the  moneys 
in  any  specified  manner.  Matter  of  Reformed  CJmrch  of  Saiiger- 
ties,  16  Barb.  237.  The  trustees  have  no  right  or  authority  to 
distribute  the  property  of  the  society  among  the  individual  mem- 
bers, or  any  class  of  them,  nor  can  it  be  conferred  by  a  vote  of 
the  majority  of  the  members  and  the  order  of  the  court.  The 
court  cannot  approve  of  any  plan  for  the  distribution  of  the  pro- 
ceeds of  the  sale  of  the  real  estate,  which  does  not  regard  the 
interest  of  the  society  as  an  organization  to  continue  for  the  pur- 
poses of  its  creation.  Where  it  appears  from  the  application  that 
the  sale  is  sought  for  the  purpose  of  distributing  the  proceeds 
among  the  pewholders,  the  court  has  no  jurisdiction  to  grant  the 
application,  and  its  order  is  inoperative.  WheatoJi  v.  Gates,  18 
N.  Y.  395,  cited,  Madison  Av.  Baptist  Church  v.  Baptist  Church  in 
Oliver  St.,  73  id.  140.  It  seems  that  the  only  way  in  which  a 
religious  corporation  can  divide  its  real  estate,  and  vest  a  portion 
thereof  in  a  part  of  its  congregation  set  off  from  the  parent 
organization,  is  by  legislative  enactment.  Reformed  Church  v. 
Schoolcraft,  5  Lans.  210,  affirmed,  65  N.  Y.  135. 

The  order  permitting  the  conveyance    of  real  property  by  a 
religious  corporation  constitutes  no  estoppel  in  favor  of  a  grantee 
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who  has  parted  with  no  consideration.  SL  James  Church  v. 
Church  of  the  Redeciiur,  45  Barb.  356.  The  trustees  of  a  religious 
corporation,  making  application  to  the  court  for  leave  to  sell  or 
mortgage  its  property,  are  not  general  but  special  agents,  and  if 
they  act  without  authority  the  corporation  is  not  estopped  by  the 
proceedings.  Moore  v.  Rector,  etc.,  St.  Thomas,  4  Abb.  N.  C.  51. 
The  trustees,  however,  in  carrying  out  a  contract  of  sale,  have 
incidental  power  to  agree  to  an  extension  of  time  for  delivering 
the  deed.  Congregation  Beth  EloJiim  v.  Central  Presbyterian 
Church,  10  Abb.  (N.  S.)  484.  Where  a  religious  corporation  sold 
real  estate,  under  an  order  of  the  court,  to  a  bona  fide  purchaser, 
and  received  from  liim  the  value  of  the  property,  held,  that  a 
member  of  the  corporation  could  not  set  up  against  the  sale  that 
by  reason  of  irregularities  in  the  proceedings  the  corporation  did 
not  give  a  valid  title.  Watkins  v.  Wilcox,  4  Hun,  220,  affirmed, 
66  N.  Y.  654,  on  other  points. 

Plaintiff  and  defendant,  religious  corporations,  united,  the 
former  conveying  all  its  property  to  the  latter,  which  assumed  all 
the  debts  and  took  the  corporate  name  ;  defendant  paid  the 
debts,  took  possession  of  the  property  under  a  sale  made  by 
order  of  the  court,  and  maintained  religious  services.  In  a  suit 
for  recovery  of  its  real  property  by  plaintiff,  it  was  held  that 
these  facts  did  not  show  a  sale,  and,  therefore,  that  the  court  had 
no  jurisdiction  to  order  the  sale  ;  that  plaintiff  could  redeem,  but 
only  on  repayment  to  defendant  the  sums  advanced  on  former 
indebtedness,  with  interest  from  the  time  defendants  ceased  to 
possess  the  property,  and  such  other  terms  as  were  equitable,  as 
set  out  in  the  opinion.  A  conveyance  ultra  vires,  by  a  religious 
corporation,  of  its  real  estate  cannot  be  held  valid  because  it  has 
executed  and  delivered  its  deed  and  received  consideration  there- 
for. Madison  Av.  Baptist  Church  v.  Baptist  Church  Oliver  St., 
73  N.  Y.  82.  A  sale  of  its  real  estate  by  a  religious  corporation 
subject  to  the  payment  of  all  liens  thereon  and  all  debts  of  the 
society,  including  the  floating  debt, /^r/c/,  valid,  the  application  for 
leave  to  the  Supreme  Court  to  make  such  sale  having  shown  a 
necessity  for  such  disposition  of  the  property,  and  that  it  was  for 
the  best  interests  of  the  society.     Lynch  v.  Pfeiffer,  38  Hun,  603. 

The  order  granting  leave  to  mortgage  the  real  property  of  a 
religious  corporation  will  direct  the  application  of  the  proceeds. 
Matter  of  Church  of  Messiah,  25  Abb.  N.  C.  354,    12   Supp.  489. 
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ARTICLE  IV. 

Power  of  Court  and  When  Act  Took  Effect. 
§§  3396,  3397- 

§  3396.  Power  of  court  to  make  necessary  orders. 

In  all  applications  made  under  this  title,  where  the  mode  or  manner  of  conducting 
any  or  all  of  the  proceedings  thereon  are  not  expressly  provided  for,  the  court  before 
whom  such  application  may  be  pending  shall  have  the  power  to  make  all  the  necessary 
orders  and  give  the  proper  directions  to  carry  into  effect  the  object  and  intent  of  this 
title,  or  of  any  act  authorizing  the  sale  of  corporate  real  property,  and  the  practice  in 
such  cases  shall  conform,  as  near  as  may  be,  to  the  ordinary  practice  in  such  court. 

§  3397.  When  act  takes  effect. 

This  title  shall  take  effect  May  first,  one  thousand  eight  hundred  and  ninety,  and 
shall  not  affect  any  proceeding  previously  commenced. 
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ARTICLE  I. 

Features  of  the  Proceeding. 

The  Constitution  gives  to  every  qualified  applicant  for  admis- 
sion to  the  bar  the  right  to  admission,  which  is  a  substantial 
right.  His  application  is  a  special  proceeding,  for  which  remedy 
under  an  order  denying  the  right  of  admission  is  appealable 
to  the  Court  of  Appeals.  Matter  of  the  Application  of  Cooper^ 
22  N.  Y.  6"].  More  fully  as  Matter  of  Graduates,  1 1  Abb.  301. 
This  case  contains  an  interesting  discussion  of  the  power  of  the 
courts  with  respect  to  the  admission  of  attorneys.  At  common 
law,  the  courts  had  nothing  to  do  with  the  admission  of  attorneys 
and  counsellors  to  practice;  the  power  is  conferred  by  the  Con- 
stitution. 

The  power  of  the  court  to  admit  or  to  remove  attorneys  is  given 
by  statute,  and  in  either  case  the  proceeding  is  a  special  one.  In 
re  Cooper,  22  N.  Y.  6-]  ;  In  re  Percy,  36  N.  Y.  651  ;  In  the  Mat- 
ter of  an  Attorney,  83  N.  Y.  164.  For  a  considerable  period 
after  the  adoption  of  the  Constitution  of  1846,  this  matter  was 
entirely  in  the  hands  of  the  General  Terms  in  the  respective  dis- 
1146 
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tricts  and  departments.  The  Court  of  Appeals,  however,  several 
years  ago,  in  deference  to  the  sentiment  of  the  bar  upon  the  sub- 
ject, adopted  a  set  of  rules  regulating  the  matter  of  admissions 
and  prescribing  certain  preliminary  qualifications.  These  rules 
have  been  amended  from  time  to  time,  and,  as  now  numbered  and 
arranged,  were  adopted  so  as  to  take  effect  January  i,  1895. 

The  adoption  of  the  rules  to  take  effect  in  1895  followed  the 
amendment  to  §  56  of  the  Code  by  chapter  760  of  the  Laws  of 
1894,  which  provided  for  a  stated  number  of  law  examiners,  as  is 
fully  set  forth  in  that  section  as  incorporated  in  this  chapter. 
This  board  entered  upon  its  duties  on  the  first  of  January,  1896, 
and  its  action  is  controlled  by  such  provisions  of  the  Code  as 
relate  to  the  admission  of  attorneys  by  the  rules  of  the  Court  of 
Appeals  upon  that  subject,  together  with  a  single  rule  of  the 
Supreme  Court,  and  by  rules  adopted  by  the  board  of  law  exam- 
iners for  their  own  guidance. 

The  preliminary  requirements  as  fixed  and  determined  by  the 
board  of  regents  from  those  other  than  graduates  of  colleges, 
recognized  by  such  board,  are  very  full,  minute,  and  explicit,  and 
are  furnished  by  the  board  upon  application. 

A  very  full  and  complete  treatise  upon  the  entire  subject  is 
contained  in  Smith's  Court  of  Appeals  Practice  (a  new  edition  of 
which  has  just  been  issued),  edited  by  the  State  Reporter,  whose 
great  familiarity  with  the  subject  has  enabled  him  to  collate  the 
statutes,  rules,  and  authorities  upon  the  subject  with  appropriate 
forms,  and  it  does  not  seem  that  it  would  serve  any  useful  purpose 
to  go  into  these  details,  since  it  would  also  necessitate  a  state- 
ment with  reference  to  the  regulations  of  the  regents  of  the  uni- 
versity upon  this  subject,  also  contained  in  the  work  referred  to. 

In  order  to  call  the  attention  of  the  student,  as  well  as  the 
practitioner,  to  the  requirements  for  entering  upon  and  prosecut- 
ing the  study  of  the  law,  the  statutes  and  rules  of  the  Court  of 
Appeals,  of  the  Supreme  Court,  and  of  the  State  Board  of  Exam- 
iners are  here  inserted  for  convenience  of  reference,  and  this  is 
done,  since  in  very  many  instances  it  is  found  that  practitioners 
and  students  alike  neglect  preliminary  requirements,  and  that  it 
is  very  frequently  only  after  a  considerable  period  of  time  spent 
in  the  study  of  the  law,  that  a  student  discovers  that  he  has  omitted 
some  of  the  matters  necessary  to  entitle  him  to  apply  for  ad- 
mission. 
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ARTICLE  II. 

Code  Provisions  Relative  to   Admission  of  Attorneys. 
§^  56,  57,  58,  59,  '93- 

^  56.    [Am'd,  1895.]    Examination  and  admission  of  attorneys. 

A  citizen  of  the  State,  of  full  age,  applying  to  be  admitted  to  practice  as  an  attorney 
or  counsellor  in  the  courts  of  record  of  the  State,  must  he  examined  and  licensed  to 
practice  as  herein  prescribed.  A  State  board  of  law  examiners  is  hereby  created,  to 
consist  of  three  memliers  of  the  bar,  of  at  least  ten  years'  standing,  who  shall  be  ap- 
pointed from  time  to  time,  by  the  Court  of  Appeals,  and  shall  hold  office  as  a  member 
of  such  board  for  a  term  of  three  years,  except  under  the  first  appointment  which  shall 
be  for  terms  of  one,  two,  and  three  years  respectively,  until  the  appointment  of  his 
successor.  Such  court  shall  prescribe  rules  providing  for  a  uniform  system  of  examina- 
tion which  shall  govern  such  board  of  law  examiners  in  the  performance  of  its  duties 
and  shall  fix  the  compensation  of  its  members.  There  shall  be  examinations  of  all 
persons  applying  for  admission  to  practice  as  attorneys  and  counsellors-at-law  at  least 
twice  in  each  year  in  each  judicial  department  and  at  such  other  times  and  places  as 
the  Court  of  Appeals  may  direct.  Every  person  applying  for  such  examination  shall 
pay  such  fee,  not  to  exceed  fifteen  dollars,  as  may  be  fixed  by  the  Court  of  Appeals  as 
necessary  to  cover  the  cost  of  such  examination.  On  payment  of  one  examination  fee 
the  applicant  shall  be  entitled  to  the  privilege  of  not  exceeding  three  examinations. 
Such  board  shall  certify  to  the  appellate  division  of  the  Supreme  Court  of  the  depart- 
ment in  which  each  candidate  has  resided  for  the  past  six  months  every  person  who 
shall  pass  the  examination,  provided  such  person  shall  have  in  other  respects  complied 
with  the  rules  regulating  admission  to  practice  as  attorneys  and  counsellors,  which  fact 
shall  be  determined  by  said  board  before  examination.  Upon  such  certificate,  if  the 
appellate  division  of  the  Supreme  Court  shall  find  such  person  is  of  good  moral  char- 
acter, it  shall  enter  an  order  licensing  and  admitting  him  to  practice  as  an  attorney 
and  counsellor  in  all  courts  of  the  State.  Race  or  sex  shall  constitute  no  cause  for 
refusing  any  person  examination  or  admission  to  practice.  Any  fraudulent  act  or 
representation  by  an  applicant  in  connection  with  his  application  or  admission  shall  be 
sufficient  cause  for  the  revocation  of  his  license  by  the  appellate  division  of  the  Supreme 
Court  granting  the  same.  Such  board  shall  render,  during  the  month  of  January,  an 
annual  account  of  all  their  receipts  and  disbursements  to  the  Court  of  Appeals.  The 
Court  of  Appeals  may  make  such  provisions  as  it  shall  deem  proper  for  admission  of 
persons  who  have  been  admitted  to  practice  in  other  States  or  countries. 

L.  1895,  ch-  94^- 

§57.     [Am'd,  1895.]    Rules,  how  changed. 

The  rules  established  by  the  Court  of  Appeals,  touching  the  admission  of  attorneys 
and  counsellors  to  practice  in  the  courts  of  record  of  the  State,  shall  not  be  changed  or 
amended,  except  by  a  majority  of  the  judges  of  that  court.  A  copy  of  each  amend- 
ment to  such  rules  must,  within  five  days  after  it  is  adopted,  be  filed  in  the  office  of 
the  secretary  of  State ;  who  must  transmit  a  printed  copy  thereof  to  the  clerk  of  each 
county,  and  to  the  presiding  justice  of  the  appellate  division  of  the  Supreme  Court,  in 
each  judicial  department,  and  also  cause  the  same  to  be  published  in  the  next  ensuing 
volume  of  the  session  laws. 

L.  1895,  ch.  946. 

§  58.  [Am'd,  1893.]  Exemptions  to  graduates  of  certain  law 
schools. 

Nothing  contained  in  the  last  two  sections  jirevents  the  Court  of  Appeals  from  dis- 
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pensing,  in  the  rules  established  by  it,  with  the  whole  or  any  part  of  the  stated  period 
of  clerkship,  required  from  an  applicant,  or  with  an  examination,  where  the  applicant 
is  a  graduate  of  the  Albany  Law  School,  the  law  department  of  Union  University,  or  of 
the  law  department  of  the  University  of  the  city  of  New  York,  or  of  the  law  school  of 
Columbia  College,  or  of  the  law  department  of  Hamilton  College,  or  of  the  law  school 
of  the  University  of  Buffalo,  and  the  New  York  Law  School,  and  produces  his  diploma 
upon  his  application  for  admission. 
L.  1893,  ch.  163. 

§  59.  [Am'd  1895.]  Attorney's  oath  of  oflace  and  certificate  of 
admission. 

Each  person,  admitted  as  prescribed  in  the  last  three  sections,  must,  upon  his 
admission,  take  the  constitutional  oath  of  office  in  open  court,  and  subscribe  the  same 
in  a  roll  or  book,  to  be  kept  in  the  office  of  the  clerk  of  the  appellate  division  of  the 
Supreme  Court  for  that  purpose.  The  clerk,  upon  the  payment  of  the  fees  allowed  by 
law,  must  deliver  to  the  person  admitted,  a  certificate  under  his  hand  and  official  seal, 
stating  that  such  person  has  been  so  admitted,  and  that  he  has  taken  and  subscribed 
the  constitutional  oath  of  office  as  prescribed  in  this  section. 

L.  1895,  '^^-  94^- 

§  193.  Court  may  make  rules. 

The  court  may  from  time  to  time  make,  alter,  and  amend,  rules,  not  inconsistent  with 
the  constitution  or  statutes  of  the  State,  regulating  the  practice  and  proceedings  in  the 
court,  and  the  admission  of  attorneys  and  counsellors-at-law,  to  practice  in  all  the 
courts  of  record  of  the  State. 

L.  1870,  ch.  203,  §  2,  and  L.  187 1,  ch.  486,  §  i. 

ARTICLE  III. 

Rules  of  Court  of  Appeals  and  Supreme  Court  on  the 
Subject.  Rules  i-io,  Court  of  Appeals.  Rule  i,  Su- 
preme Court. 

Rule  1 .  Admission  and  license. 

No  person  shall  be  admitted  to  practice  as  an  attorney  or  counsellor  in  any  court  of 
record  in  this  State,  without  a  regular  admission  to  the  bar  and  license  to  practice 
granted  by  an  appellate  division  of  the  Supreme  Court. 

Rule  2.  Admission  after  practicing  three  years  in  another 
State   or   country,  etc. 

Any  person  who  has  been  admitted  to  practice,  and  has  practiced  three  years  as  an 
attorney  and  counsellor  in  the  highest  court  of  law  in  another  State,  and  any  person 
who  has  thus  practiced  in  another  country,  or  who,  being  an  American  citizen  and 
•domiciled  in  a  foreign  country,  has  received  such  diploma  or  decree  therein  as  would 
have  entitled  him,  if  a  citizen  of  such  foreign  country,  to  practice  law  in  its  courts, 
may,  in  the  discretion  of  an  appellate  division  of  the  Supreme  Court,  be  admitted  and 
licensed  without  an  examination.  But  he  must  possess  the  other  qualifications  re- 
quired by  these  rules,  and  must  produce  a  letter  of  recommendation  from  one  of  the 
judges  of  the  highest  court  of  law  of  such  other  State  or  country,  or  furnish  other 
satisfactory  evidence  of  character  and  qualifications. 

Rule  3.    Prerequisites  to  admission  on  examinations. 

All  other  persons  may  be  admitted  and  licensed  upon  producing  and  filing  with   the 
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court  a  certificate  of  the  State  board  of  law  examiners  that  the  applicant  has  satis- 
factorily passed  the  examination  prescribed  by  these  rules  and  has  complied  with  their 
provisions  ;  and  upon  producing  and  filing  with  the  court  evidence  that  such  applicant 
is  a  person  of  good  moral  character,  which  may  be  shown  by  the  certificate  of  the  at- 
torney with  whom  he  has  passed  his  clerkship,  or  by  some  attorney  in  the  town  or  city 
where  he  resides,  but  such  certificate  shall  not  be  conclusive,  and  the  court  may  make 
further  examination  and  inquiry. 

Rule  4.  Prerequisites  to  examination  by  State  board  of  law- 
examiners;  periods  of  law  study;  admission  in  another  State 
or  country. 

To  entitle  an  applicant  to  an  examination  as  an  attorney  and  counsellor,  he  must 
prove  by  his  own  affidavit,  to  the  satisfaction  of  the  State  board  of  law  examiners  : 

First.  That  he  is  a  citizen  of  the  United  States,  twenty-one  years  of  age,  stating  his 
age,  and  a  resident  of  the  State,  and  that  he  has  not  been  examined  for  admission  for 
practice  and  been  refused  admission  and  license  within  three  months  immediately 
preceeding. 

Second.  That  he  has  studied  law  in  the  manner  and  according  to  the  conditions  here- 
inafter prescribed  for  a  period  of  three  years,  and  that  he  is  the  same  person  mentioned 
in  his  annexed  preliminary  papers,  except  that  if  the  applicant  be  a  graduate  of  any 
college  or  university,  his  period  of  study  may  be  two  years  instead  of  three  ;  and  except 
also  that  persons  who  have  been  admitted  as  attorneys  in  the  highest  court  of  original 
jurisdiction  of  another  State  or  country,  and  have  remained  therein  as  practicing  at- 
torneys for  at  least  one  year,  may  be  admitted  to  such  examination  after  a  period  of 
law  study  of  one  year  within  this  State. 

Rule  5.  Study  of  law;  regents'  examination  and  certificate; 
vacations ;  clerkship  certificate. 

Applicants  for  examination  shall  be  deemed  to  have  studied  law  within  the  mean- 
ing of  these  rules  only  when  they  have  complied  with  the  following  terms  and  condi- 
tions, viz. : 

1.  The  provisions  for  requisite  periods  of  study  must  be  fulfilled  by  serving  a  regular 
clerkship  in  the  office  of  a  practicing  attorney  of  the  Supreme  Court  in  this  State  after 
the  age  of  eighteen  years  ;  or  after  such  age,  by  attending  an  incorporated  law  school, 
or  a  law  school  connected  with  an  incorporated  college  or  university  having  a  law  de- 
partment organized  with  competent  instructors  and  professors,  in  which  instruction  is 
regularly  given  ;  or  after  such  age,  by  pursuing  such  course  of  study,  in  part  by  attend- 
ance at  such  law  school,  and  in  part  by  serving  such  clerkship. 

2.  If  the  applicant  be  a  graduate  of  a  college  or  university,  he  must  have  pursued 
the  prescribed  course  of  study  after  his  graduation  ;  and  if  he  be  a  person  admitted  to 
the  bar  of  another  State  or  country,  he  must  have  pursued  his  prescribed  period  of 
study  after  having  remained  an  attorney  in  such  other  State  or  country  for  the  period 
of  one  year. 

3.  Applicants  who  are  not  graduates  of  a  college  or  university,  or  members  of  the 
bar  as  above  prescribed,  shall,  before  entering  upon  the  clerkship  or  attendance  at  a 
law  school  herein  prescribed,  or  within  one  year  thereafter,  have  passed  an  examina- 
tion conducted  under  the  authority  and  in  accordance  with  the  ordinances  and  rules 
of  the  University  of  the  State  of  New  York,  in  English  composition,  advanced 
English,  first  year  Latin,  arithmetic,  algebra,  geometry,  United  States  and  English 
history,  civics,  and  economics,  or  in  their  substantial  equivalents  as  defined  by  the 
rules  of  the  University,  and  shall  have  filed  a  certificate  of  such  fact  signed  by  the 
secretary  of  the    University  with   the  clerk   of  the  Court  of  Appeals,  whose  duty  it 
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shall  be  to  return  to  the  person  named  therein  a  certified  copy  of  the  same  showing 
the  date  of  such  filing.  The  regents  may  accept  as  the  equivalent  of  and  substitute 
for  the  examination  in  this  rule  prescnbed  either,  first,  a  certificate  properly  authenti- 
cated, of  having  successfully  completed  a  full  year's  course  of  study  in  any  college  or 
university  ;  second,  a  certificate  properly  authenticated  of  having  satisfactorily  com- 
pleted a  three  years'  course  of  study  in  any  institution  registered  by  the  regents  as 
maintaining  a  satisfactory  academic  standard ;  or,  third,  a  regents'  diploma.  The 
regents'  certificate  above  prescribed  shall  be  deemed  to  take  effect  as  of  the  date  of 
the  completion  of  the  regents'  examination,  as  the  same  shall  appear  upon  said 
certificate. 

4.  Attendance  on  a  la.w  school  during  a  school  year  of  not  less  than  eight  months 
in  any  year  shall  be  deemed  a  year's  attendance  under  this  rule ;  and  in  computing 
the  period  of  clerkship  a  vacation  actually  taken  not  exceeding  two  months  in  each 
year  shall  be  allowed  as  part  of  such  year. 

5.  It  shall  be  the  duty  of  attorneys,  with  whom  a  clerkship  shall  be  commenced,  to 
file  a  certificate  of  the  same  in  the  office  of  the  clerk  of  the  Court  of  Appeals,  which 
certificate  shall  in  each  case  state  the  date  of  the  beginning  of  the  period  of  clerk- 
ship, and  such  period  shall  be  deemed  to  commence  at  the  time  of  such  filing,  and 
shall  be  computed  by  the  calendar  year. 

6.  The  same  period  of  time  shall  not  be  duplicated  for  different  purposes,  except 
that  a  student  attending  a  law  school  as  herein  provided,  and  who,  during  the  vaca- 
tions of  such  school,  not  exceeding  three  months  in  any  one  year,  shall  pursue  his 
studies  in  the  ofiice  of  a  practicing  attorney,  shall  be  allowed  to  count  the  time  so 
occupied  during  such  vacation  or  vacations  as  part  of  the  clerkship  in  a  law  office 
specified  in  these  rules. 

Rule  6.  Proof  of  compliance  with  preliminary  requirements. 

The  State  board  of  law  examiners,  before  admitting  an  applicant  to  an  examina- 
tion, shall  require  proof  that  the  preliminary  conditions  prescribed  by  these  rules  have 
been  fulfilled  ;  which  proof  shall  be  made  as  follows,  \'iz. ; 

1 .  That  the  applicant  is  a  college  graduate,  by  the  production  of  his  diploma  or 
certificate  of  graduation  under  the  seal  of  the  college. 

2.  That  he  has  been  admitted  to  the  bar  of  another  State  or  country  by  the  pro- 
duction of  his  license  or  certificate  executed  by  the  proper  authorities. 

3.  That  he  has  served  a  regular  clerkship,  in  the  office  of  a  practicing  attorney  of 
the  Supreme  Court  of  this  State,  after  the  age  of  eighteen  years,  by  producing  and  filing 
with  the  board  a  certified  copy  of  the  attorney's  certificate  as  filed  in  the  office  of  the 
clerk  of  the  Court  of  Appeals,  and  producing  and  filing  an  affidavit  of  the  attorney  or 
attorneys  with  whom  such  clerkship  was  served,  showing  the  actual  service  of  such  a 
clerkship,  the  continuance  and  end  thereof,  and  that  not  more  than  two  months  vaca 
tion  was  taken  in  any  one  year. 

4.  The  time  of  study  allowed  in  a  law  school  must  be  proved  by  the  certificate  of 
the  teacher  or  president  of  the  faculty  under  whose  instructions  the  person  has 
studied,  under  the  seal  of  the  school,  if  such  there  be,  in  addition  to  the  affidavit  of  the 
applicant,  which  must  also  state  the  age  at  which  the  applicant  began  his  attendance  at 
such  law  school,  which  proofs  must  be  satisfactory  to  the  board  of  examiners. 

5.  That  the  applicant  has  passed  the  regents'  examination  or  its  equivalent,  must 
be  proved  by  the  production  of  a  certified  copy  of  the  regents'  certificate  filed  in  the 
office  of  the  clerk  of  the  Court  of  Appeals,  as  hereinbefore  provided. 

6.  When  it  satisfactorily  appears  that  any  diploma,  affidavit,  or  certificate  required 
to  be  produced  has  been  lost  or  destroyed,  without  the  fault  of  the  applicant,  or  has 
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been  unjustly  refused  or  withheld,  or  by  the  death  or  absence  of  the  person  or  officer 
who  should  have  made  it  cannot  be  obtained,  the  board  of  law  examiners  may  accept 
such  other  proof  of  the  requisite  facts  as  they  shall  deem  sufficient. 

7.  A  law  student  whose  clerkship  or  attendance  at  a  law  school  has  already  begun 
as  shown  by  the  record  of  the  Court  of  Appeals,  or  by  any  incorporated  law  school, 
or  law  school  established  in  connection  with  any  college  or  university,  may,  at  its 
option,  file  or  produce,  instead  of  the  proofs  required  by  these  rules,  those  required  by 
the  rules  of  the  Court  of  Appeals  adopted  October  28,  1892. 

Bule  7.  Filing  certificates  nunc  proc  tunc;  certain  regents* 
certificates  validated. 

When  the  filing  of  a  certificate,  as  required  by  these  rules,  has  been  omitted  by  ex- 
cusable mistake,  or  without  fault,  the  court  may  order  such  filing  as  of  the  proper 
date.  All  certificates  heretofore  issued  to  law  students  by  the  board  of  regents,  and 
founded  upon  equivalents  instead  of  an  actual  examination,  are  validated  and  made 
effectual,  and  may  be  accepted  as  sufficient  by  the  board  of  law  examiners. 

Rule  8.  State  board  of  law  examiners. 

The  State  hoard  of  law  examiners  shall  he  paid  as  compensation,  each  the  sum 
of  two  thousand  dollars  per  year,  and  in  addition  such  further  sum  as  the  court  may 
direct,  and  an  annual  sum  not  exceeding  two  thousand  dollars  per  year  shall  be  al- 
lowed for  necessary  disbursements  of  the  board.  Every  applicant  for  examination  shall 
pay  to  the  examiners  a  fee  of  fifteen  dollars,  which  shall  be  applied  upon  the  compen- 
sation and  allowance  above  provided,  and  any  surplus  thereafter  remaining  shall  be 
held  by  the  treasurer  of  the  State  board  of  law  examiners  and  deposited  in  some  bank 
in  good  standing,  in  the  city  of  Albany,  to  his  credit  and  subject  to  his  draft  as  such 
treasurer  when  approved  by  the  chief  judge.  The  examinations  held  by  such  State 
board  of  examiners  may  be  conducted  by  oral  or  written  questions  and  answers,  or 
partly  oral  and  partly  written,  but  shall  be  as  nearly  uniform  in  the  knowledge  and 
capacity  which  they  shall  require,  as  is  reasonably  possible.  An  applicant  who 
has  failed  to  pass  one  examination  cannot  again  be  examined,  until  at  least  three 
months  after  such  failure.     (As  amended  Dec.  i,  1897.) 

Rule  9.  Times  and  places  of  holding  examinations— Department. 

The  State  board  of  law  examiners  shall  hold  at  least  one  examination  in  each 
judicial  department,  at  the  city  or  village  in  which  the  appellate  divisions  of  the 
Supreme  Court  are  held,  between  the  tenth  day  of  June  and  the  twentieth  day  of 
July  in  each  year,  and  one  examination  in  each  department  at  the  places  above 
named,  during  the  month  of  January  in  each  year.  They  may  appoint  other  times 
and  places  for  additional  examinations,  and  may  hold  some  or  all  of  such  additional 
examinations  concurrently  with  the  regular  or  annual  examinations  of  any  law  school 
in  this  .State,  and  any  applicant  entitled  to  be  examined  may  be  so  examined  in  any 
department,  whether  a  resident  therein  or  not. 

Rule  10.  In  all  cases  where,  after  the  applicant  shall  have  commenced  his  period 
of  law  study  as  provided  by  these  rules,  he  has  engaged  in  the  military  or  naval  serv- 
ice of  the  United  States  of  America,  in  its  late  war  with  Spain,  the  time  of  such 
service  shall  be  included  as  a  part  of  the  period  of  study  required  by  Rule  4. 

The  proof  of  compliance  with  preliminary  requirements  under  Rule  6,  with  re- 
spect to  such  service,  shall  be  made  to  the  satisfaction  of  the  board  of  law  examiners. 
(Adopted  Dec.  13,  1898.) 

Rule  I  of  the  general  rules  of  practice  of  the  Supreme  Court 
as  revised  in  1896  is  as  follows  : 


ADMISSION   OF  ATTORNEYS.  II  53 

Art.  4.     Rules  Adopted  by  Board  of  Law  Examiners. 

Rule  1.  Applicants  for  admission  as  attorneys. 

Applicants  for  admission  as  attorneys  and  counsellors  who  have  passed  the  ex- 
amination prescribed  by  the  rules  of  the  Court  of  Appeals,  shall  file  the  certificates  of 
the  examiners  with  evidence  of  character  with  the  clerk  of  the  appellate  division  of 
the  proper  department,  at  such  times  as  shall  be  directed  by  a  special  order,  or  by 
rules  of  the  court  in  such  department. 


ARTICLE  IV. 

Rules  Adopted  by  Board  of  Law  Examiners. 
Rules  I  to  6. 

Utile  1.  Each  applicant  for  examination  must  file  with  the  secretary  of  the  board, 
at  least  fifteen  days  before  the  day  appointed  for  holding  the  examination  at  which 
he  intends  to  apply,  the  preliminary  proofs  required  by  the  "  Rules  for  the  Admission 
of  Attorneys  and  Counsellors-at-law,"  as  amended  and  adopted  by  the  judges  of  the 
Court  of  Appeals,  December  2,  1895,  ^°  ^^^^  effect  January  i,  1896,  from  which  it 
must  appear  affirmatively  and  specifically  that  all  the  preliminary  conditions  prescribed 
by  said  rules  have  been  fulfilled,  and  also  proof  of  the  residence  of  the  applicant  for 
the  six  months  prior  to  the  date  of  the  said  examination,  giving  place,  with  street  and 
number,  if  any,  which  must  be  made  by  his  own  affidavit.  The  examination  fee  of 
$15  must  be  paid  to  the  treasurer  at  the  time  the  application  for  examination  is  filed. 

Rule  2.  Each  applicant  must  be  a  citizen  of  the  State,  of  full  age;  he  may  be 
examined  in  any  department,  whether  a  resident  thereof  or  not,  but  the  fact  of  his 
having  passed  the  examination  will  be  certified  to  the  appellate  division  of  the  judicial 
department  in  which  he  has  resided  for  the  six  months  prior  to  his  examination.  He 
must,  however,  entitle  his  papers  in  the  department  in  which  he  intends  to  apply  for 
examination. 

Note. — An  applicant  must  appear  for  examination  in  the  department  in  which  he 
entitles  his  papers.  He  will  not  be  examined  in  any  other  unless  by  permission  of  the 
board,  granted  at  least  fifteen  days  before  the  day  appointed  for  holding  the 
examination. 

The  size  of  the  classes  and  the  increasing  difficulty  in  providing  suitable  accommo- 
dations, which  must  be  arranged  for  in  advance,  makes  the  rigid  enforcement  of  this 
rule  necessary. 

Rule  3.  In  applying  the  provisions  of  rules  4  and  5  of  the  rules  of  the  Court  of 
Appeals,  "  For  the  admission  of  Attorneys  and  Counsellors-at-law,"  the  board  will  re- 
quire proof  that  the  college  or  university  of  which  an  applicant  claims  to  be  a  graduate 
maintains  a  satisfactory  standard  in  respect  to  the  course  of  study  completed  by  him. 
In  case  the  college  or  university  is  registered  with  the  board  of  regents  of  the  State  of 
New  York  as  maintaining  such  standard,  the  applicant  must  submit  to  the  board,  with 
his  diploma  or  certificate  of  graduation,  the  certificate  of  the  said  board  of  regents  to 
that  effect,  which  will  be  accepted  by  this  board  2^3,  prima  facie  evidence  of  the  fact. 
In  all  other  cases  the  applicant  must  submit,  with  his  diploma  or  certificate  of  gradua- 
tion, satisfactory  proof  of  the  course  of  study  completed  by  him  and  of  the  character 
of  the  college  or  university  of  which  he  claims  to  be  a  graduate. 

Rule  4.  The  papers  filed  by  each  applicant  must  be  attached  together,  and  there 
must  be  indorsed  upon  them  the  name  of  the  applicant.     The  papers  must  be  entitled  : 

"  In  the  Matter  of  the  Application  of for  Admission  to  the  Bar."     Each. 
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applicant  must  state  the  beginning  and  the  end  of  each  term  spent  in  a  law  school,  as 
well  as  the  beginning  and  the  end  of  each  vacation  that  he  has  had. 

Rule  5.  An  applicant  who  has  been  admitted  as  an  attorney  in  the  highest  court 
of  original  jurisdiction  of  another  State  or  country,  and  who  has  remained  therein  as 
a  practicing  attorney  for  at  least  one  year,  must  prove  the  latter  fact  by  his  own 
affidavit,  and  must  present  also  a  certificate  from  a  judge  of  the  court  in  which  he 
was  admitted,  or  from  a  county  judge  in  said  State,  certifying  that  the  applicant  had 
remained  in  said  State  or  country  as  a  practicing  attorney  for  a  said  period  of  one  year 
after  he  had  been  admitted  as  an  attorney  therein.  The  signature  of  the  judge  must 
be  certified  to  by  the  clerk  of  the  court  or  by  the  county  clerk  under  the  seal  of  the 
court. 

Rule  6.  An  applicant  whose  clerkship  or  attendance  at  a  law  school  was  already 
begun,  as  shown  by  the  record  of  the  Court  of  Appeals,  or  any  other  incorporated 
law  school  or  law  school  established  in  connection  with  any  college  or  university,  and 
who  thereafter  engaged  in  the  military  or  naval  service  of  the  United  States  of 
America  in  its  late  war  with  Spain,  may  have  the  time  of  such  service  included  as  a 
part  of  the  period  of  study  required  by  the  rules  of  the  Court  of  Appeals  in  relation 
to  the  admission  of  attorneys  and  counsellors-at-law,  on  proof  of  the  facts  of  such 
service;  which  shall  be  made  by  his  own  affidavit,  showing  the  branch  of  the  service, 
the  place,  and  the  date  of  his  enlistment  or  commission,  and  the  end,  or  probable 
time  of  the  duration  of  his  term  of  service,  and  by  the  production  of  his  honorable 
discharge  from  such  service,  in  case  of  his  discharge,  executed  by  the  proper  author- 
ities— which  discharge  shall  be  returned  when  the  application  for  examination  is 
approved. 
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§  263.  Court  of  Claims. 

The  board  of  claims  is  continued,  and  shall  hereafter  be  known  as  the  court  of 
Claims.  The  court  consists  of  the  commissioners  of  claims  now  in  office  and  their 
successors,  who  shall  hereafter  be  known  and  designated  as  judges  of  the  court  of 
claims.  Judges  shall  be  appointed  by  the  governor,  by  and  with  the  advice  and  con- 
sent of  the  -senate.  Whenever  the  term  of  office  of  a  judge  shall  expire,  his  successor 
shall  be  appointed  for  a  full  term  of  six  years  from  the  expiration  of  the  preceding 
term,  and  all  terms  shall  expire  on  the  thirty-first  day  of  December.  Vacancies  shall 
be  filled  in  like  manner  for  the  remainder  of  the  unexpired  term.  By  an  order  to  be 
filed  in  the  office  of  the  secretary  of  State  the  governor  shall  designate  one  of  the 
judges  as  a  presiding  judge,  who  shall  act  as  such  during  his  term  ;  two  of  the  judges 
shall  constitute  a  quorum  for  the  transaction  of  business. 

§  264.  Jurisdiction. 

The  Court  of  Claims  possesses  all  the  powers  and  jurisdiction  of  the  board  of  claims. 
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It  also  has  jurisdiction  to  hear  and  determine  a  private  claim  against  the  State,  which 
shall  have  accrued  within  two  years  before  the  claim  is  filed.  It  may  also  hear  and 
determine  any  claim  on  the  part  of  the  State  against  the  claimant,  or  against  his 
assignor  at  the  time  of  the  assignment ;  and  must  render  judgment  for  such  sum  as 
should  be  paid  by  or  to  the  State.  Hut  the  court  has  no  jurisdiction  of  a  claim  sub- 
mitted by  law  to  any  other  tribuna  or  officer  for  audit  or  determination.  Where 
jurisdiction  to  hear  and  determine  a  claim  is  conferred  upon  the  court  by  a  special 
law,  the  liability  of  the  State  is  not  thereby  implied,  but  such  a  claim  is  subject  to  de- 
fence and  counterclaim  by  the  State  in  the  same  manner  and  to  the  same  extent  as  if 
presented  under  a  general  law. 

§  265.  Rules  and  procedure. 

The  court  may  establish  rules  for  its  government,  and  the  regulation  of  practice 
therein  ;  prescribe  the  forms  and  methods  of  procedure  before  it,  vacate  or  modify 
judgments,  and  grant  new  trials. 

§  266.  Officers. 

The  court  shall  appoint,  and  may  at  pleasure  remove,  a  clerk,  a  deputy  clerk,  a 
stenographer,  and  a  marshal,  who  shall  also  act  as  messenger ;  and  they  shall  perform 
such  duties  as  the  court  may  prescribe.  Before  entering  upon  the  duties  of  his  office, 
the  clerk  shall  make  and  file  in  the  office  of  the  comptroller,  a  bond  for  the  faithful 
performance  of  his  duties  in  an  amount  and  with  sufficient  sureties  to  be  approved  by 
at  least  two  of  the  judges,  which  approval  shall  be  indorsed  on  said  bond. 

§  267.  Seal  of  court. 

The  court  shall  adopt  and  procure  an  official  seal,  with  suitable  device  and  inscrip- 
tion. A  description  of  such  seal,  with  an  impression  thereof,  shall  be  filed  in  the  office 
of  the  secretary  of  State.  The  expense  of  procuring  such  seal  shall  be  paid  out  of  the 
contingent  fund  of  the  court. 

§  268.  Sessions,  duty  of  sheriff. 

The  court  shall  hold  at  least  four  sessions  in  each  year  at  the  capitol  in  the  city  of 
Albany,  and  it  may  also  hold  adjourned  or  special  sessions  at  such  other  times  and 
places  in  the  State  as  it  may  determine.  It  may  also  hold  a  session  and  take  testimony 
where  the  claimant  resides  or  where  the  claim  is  alleged  to  have  arisen,  or  in  the 
vicinity,  and  may  view  any  premises  affected  by  the  proceeding.  The  sheriff  of  any 
county,  except  Albany,  shall  furnish  for  the  use  of  the  court  suitable  rooms  in  the 
court-house  of  his  county  for  any  session  ordered  to  be  held  thereat,  and  shall  if  re- 
quired attend  said  session.  His  fees  for  attendance  shall  be  paid  out  of  the  contingent 
fund  of  the  court,  at  the  same  rate  as  for  attending  a  term  of  the  Supreme  Court,  in 
that  county. 

^  269.  Judgments. 

The  determination  of  the  court  upon  a  claim  shall  be  by  a  judgment  to  be  entered 
in  a  book  to  be  kept  by  the  clerk  for  that  purpose,  and  signed  and  certified  by  him. 
Within  ten  days  after  the  entry  of  the  judgment,  the  clerk  shall  serve  a  certified  copy 
thereof  on  the  claimant  or  his  attorney  and  also  upon  the  attorney-general.  If  the 
claim  arises  in  a  case  where  the  State  seeks  to  appropriate  or  has  appropriated  land 
for  a  public  use,  the  judgment  shall  contain  a  description  of  such  land.  A  transcript 
of  a  judgment  in  favor  of  the  State,  certified  by  the  clerk  of  the  court,  may  be  filed 
and  docketed  in  the  clerk's  office  of  any  county;  and  upon  being  so  docketed  shall 
become  and  be  a  lien  upon  the  property  of  the  claimant  in  that  county,  to  the  same 
extent  and  enforceable  by  execution  in  the  same  manner,  as  a  judgment  of  the  Supreme 
Court.     A  final  judgment  against  the  claimant  on  any  claim  prosecuted  as  provided  in 
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this  article  shall  forever  bar  any  further  claim  or  demand  against  the  State  arising  out 
of  the  matters  involved  in  the  controversy. 

§  270.  Duty  of  attorney-general  and  superintendent  of  public 
works. 

The  attorney-general  shall  represent  the  State  in  all  proceedings  relating  to  claims. 
In  all  cases  of  canal  claims  the  superintendent  of  public  works,  on  request  from  the 
attorney-general,  shall  furnish  such  assistance  as  he  may  require  in  subpoenaing  wit- 
nesses and  preparing  the  cases  for  trial.  The  attorney-general  may  designate  a  clerk 
in  his  office  to  assist  in  the  preparation  of  cases  for  trial,  and  to  attend  a  term  of  the 
court.  His  reasonable  and  necessary  expenses  while  engaged  in  such  duty,  except  in 
Albany,  when  approved  by  the  attorney-general,  shall  be  audited  by  the  court  and 
paid  out  of  its  contingent  fund. 

§  271.  Record  of  proceedings ;  report. 

The  court  shall  keep  a  record  of  its  proceedings,  and,  at  the  commencement  of 
each  session  of  the  legislature,  and  at  such  other  times  during  the  session  as  it  may 
deem  proper,  or  as  the  senate  or  assembly  may  request,  report  to  the  legislature  the 
claims  upon  which  it  has  finally  acted,  with  a  statement  of  the  judgment  rendered  in 
each  case. 

§  272.  Expense  of  procuring  testimony  on  commission. 

When  testimony  is  taken  on  commission  at  the  instance  of  the  claimant,  the 
expense  thereof,  including  the  fees  of  the  commissioner,  shall  be  paid  by  the 
claimant ;  and  when  taken  at  the  instance  of  the  State,  such  fees  and  all  expense  in- 
curred by  the  attorney-general  shall  be  paid  out  of  the  contingent  fund  of  the  court. 

§  273.  Annual  report  to  comptroller. 

On  the  first  day  of  January  in  each  year,  the  clerk  shall  report,  to  the  comptroller, 
under  oath,  a  detailed  statement  of  his  disbursements  made  under  the  direction  of  the 
court  from  its  contingent  fund  during  the  preceding  year. 

§  274.  Costs  not  to  be  taxed. 

Costs,  witnesses'  fees,  and  disbursements  shall  not  be  taxed,  nor  shall  counsel  or 
attorney  fees  be  allowed  by  the  court  to  any  party. 

§  275.  Appeals. 

Either  party  may  appeal  from  an  order  or  judgment  of  the  Court  of  Claims  to  the 
appellate  division  of  the  Supreme  Court  of  the  third  department.  The  appeal  from 
a  judgment  may  be  taken  upon  questions  of  law  or  of  fact,  or  both,  or  for  an  alleged 
excess  or  insufficiency  of  the  judgment.  Upon  such  appeal,  the  court  may  affirm, 
reverse,  or  modify  the  judgment,  or  dismiss  the  appeal,  or  grant  a  new  trial.  The 
provisions  of  this  Code  relating  to  appeals  in  the  Supreme  Court  apply,  so  far  as 
practicable,  to  appeals  from  orders  or  judgments  of  the  Court  of  Claims,  except  as 
modified  in  this  article. 

§  276.  Time  and  manner  of  taking  appeal. 

An  appeal  must  be  taken  within  thirty  days  after  the  entry  and  service  of  the  order, 
or  the  service  by  the  clerk  of  a  certified  copy  of  the  judgment,  by  serving  upon  the 
claimant  or  his  attorney,  or  upon  the  attorney-general,  and  upon  the  clerk,  in  like 
manner  as  in  the  Supreme  Court,  a  written  notice  to  the  effect  that  the  appellant 
appeals  from  the  order  or  from  the  judgment  or  from  a  specified  part  thereof,  and 
briefly  stating  the  grounds  of  the  appeal. 

§  277.  Case  on  appeal. 

With  the  notice  of  appeal  from  a  judgment,  the  appellant  shall  serve  upon  the  ad- 
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verse  party  a  case  containing  so  much  of  the  evidence  as  the  appellant  may  deem 
necessary  to  present  the  questions  raised  by  the  appeal.  Within  ten  days  after  the 
service  of  the  case,  the  respondent  may  propose  and  serve  amendments  thereto,  and 
the  case  may  be  settled  upon  five  days'  notice  by  any  judge  of  the  court.  Notice  of 
the  settlement  may  be  served  by  either  party,  within  ten  days  after  service  of  the  pro- 
posed amendments.  The  court,  or  a  judge  thereof,  may  extend  the  time  for  serving  a 
case  or  amendments. 

§  278.  Preference  on  appeals. 

An  appeal  taken  after  the  calendar  for  a  term  of  the  appellate  court  is  prepared 
may  be  placed  thereon  upon  the  application  of  the  attorney-general  at  any  time  during 
the  then  current  term,  and  brought  on  for  hearing  as  a  preferred  cause  upon  a  notice 
of  fourteen  days. 

§  279.  Salary  of  judge  of  Court  of  Claims. 

Each  judge  of  the  Court  of  Claims  shall  receive  an  annual  compensation  of  five 
thousand  dollars,  payable  monthly,  and  also  his  necessary  expenses,  not  exceeding 
five  hundred  dollars  per  annum. 

J^  280.  Salaries  of  officers  of  Court  of  Claims. 

Each  officer  of  the  Court  of  Claims  shall  receive  an  annual  salary,  payable  monthly, 
and  other  compensation  as  follows  : 

1.  The  clerk,  four  thousand  dollars. 

2.  The  deputy  clerk,  two  thousand  five  hundred  dollars. 

3.  The  stenographer,  two  thousand  five  hundred  dollars,  and  five  cents  a  folio  for 
copies  of  minutes  and  testimony  furnished  at  the  request  of  the  claimant. 

4.  The  marshal,  including  also  his  services  as  messenger,  twelve  hundred  dollars. 
The  clerk,  deputy  clerk,  stenographer,  and  marshal  shall  be  paid  their  actual  expenses 
while  in  the  discharge  of  their  respective  duties,  elsewhere  than  in  the  city  of  Albany, 
to  be  audited  by  the  court  and  paid  from  the  contingent  fund.  No  charge  shall  be 
made  against  the  State  by  the  clerk  or  the  stenographer  for  copies  of  minutes, 
testimony,  or  papers,  furnished  to  the  attorney-general  or  to  the  court,  or  filed  in  the 
ofiice  of  the  clerk. 

ARTICLE  II. 
Rules  of  Practice.    Rules  i  to  33. 

(Adopted  April  20,  1898.) 

Bule  1.  Filing  claims. 

A  claim  is  filed  with  the  court  by  delivering  the  same  to  the  clerk  at  his  office  in  the 
Capitol  at  Albany  during  office  hours. 

Rule  2.  Form  and  contents. 

Every  claim  filed  shall  be  written  or  printed,  indorsed  substantially : 
In  Court  of  Claims — .State  of  New  York. 
A.  H.,  Claimant, 

The  State  of  New  York. 

The  claim  shall  state  in  a  brief  and  concise  manner  the  facts  constituting  the  claim, 
the  time  when  and  the  place  where  the  claim  arose,  and  shall  have  annexed  thereto, 
and  as  a  part  thereof,  a  bill  of  particulars,  stating  in  detail  each  and  every  item 
claimed,  and  the  amount  of  such  item. 

If  the  claim  is  for  lands  permanently  or  temporarily  appropriated  by  the  State,  the 
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claim  must  contain  a  specific  description  of  the  land,  showing  its  location  and  quan- 
tity, and  in  case  of  permanent  appropriation,  a  map  thereof. 

When  a  claim  is  filed  nnder  a  special  act  of  the  legislature,  such  act  shall  be  set 
out  in  full  in  the  claim. 

Every  claim  shall  state  whether  the  claim  has  been  submitted  by  law  to  any  other 
tribunal  or  officer  for  audit  or  determination. 

Every  claim  shall  state  that  said  claim  has  not  been  assigned,  or,  if  assigned,  when 
and  to  whom,  and  shall  state  the  name  and  residence  of  every  person  interested  in 
the  claim,  and  that  no  other  person  has  any  interest  therein,  or,  if  any  other  person 
has  an  interest  therein,  shall  state  specifically  what  interest. 

The  claim  and  the  bill  of  particulars  shall  be  signed  by  the  claimant  or  his  attorney, 
who  shall  indorse  thereon  his  office  and  postoffice  address. 

The  claim  and  the  reply  must  be  verified  in  the  same  manner  as  pleadings  in  the 
Supreme  Court. 

Rule  3.  Pleadings. 

The  date  of  issue  is  the  date  of  filing  the  claim.  No  answer  or  other  pleading,  on 
the  part  of  the  State,  to  any  claim  filed  with  the  court,  except  where  a  claim  in  favor 
of  the  State  exists  against  a  claimant  in  the  nature  of  a  counterclaim,  is  required  to 
be  filed ;  and  all  allegations  contained  in  any  claim  filed  shall  be  deemed  and  taken 
as  denied  on  the  part  of  the  State. 

The  statements  made  in  a  counterclaim  in  favor  of  the  State  shall  be  taken  as  ad- 
mitted, unless  a  reply  thereto,  duly  verified,  shall  be  filed  and  served  as  hereinafter 
prescribed. 

The  party  filing  an  answer  or  reply  shall  deliver  to  the  clerk  a  like  number  of 
copies  thereof,  as  is  required  under  these  rules  for  copies  of  claims  filed. 

Rule  4.  Counterclaims. 

An  answer  setting  forth  a  counterclaim  in  favor  of  the  State  against  the  claimant, 
or  his  assignor,  shall  be  verified  by  the  attorney-general,  or  one  of  his  deputies,  and 
shall  be  governed  as  to  its  form  and  contents  by  the  provisions  of  rule  2,  relating  to 
claims,  so  far  as  the  same  may  be  applicable  thereto. 

Such  counterclaim  shall  be  filed,  and  a  copy  thereof  served  on  the  claimant,  or  his 
attorney,  at  least  ten  days  before  the  beginning  of  the  term  at  which  the  case  is  to  be 
tried.  And  the  claimant  must  file  a  verified  reply  to  the  counterclaim  within  twenty 
days  after  service  thereof  upon  him,  except  as  hereinafter  provided  in  rule  8. 

Rule  5.  Pleadings  must  be  verified. 

The  clerk  shall  not  receive  or  file  any  claim,  counterclaim,  or  reply  unless  the  same 
is  verified  as  prescribed  in  the  rules  of  the  court. 

Rule  6.  Numbering  claims. 

Every  claim  shall  be  numbered  in  the  order  of  its  filing,  and  all  amended  or  sup- 
plemental claims  shall  take  the  same  number  as  the  original  claim. 

The  claimant  or  his  attorney  shall  be  notified  by  the  clerk  of  the  date  his  claim  was 
filed  and  the  nnmber  of  such  claim ;  such  number  shall  be  used  by  the  claimant  or 
his  attorney  upon  all  papers  in  the  case. 

Rule  7.  Copies  of  claims. 

The  claimant  shall  at  the  time  of  filing  his  claim,  or  within  ten  days  thereafter,  de- 
liver to  the  clerk  twelve  printed  copies  of  his  claim  and  bill  of  particulars.  The  clerk 
shall  forthwith  deliver  three  copies  of  said  claim  to  the  attorney-general  or  his  deputy, 
and  shall  retain  the  other  nine  copies  for  the  use  of  the  court. 

If  the  claim  does  not  exceed  $200,  written  or  type-written    copies  may  be  furnished. 
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When  the  claim  is  required  to  be  printed,  counterclaims  and  replies  shall  be- 
printed,  and  the  same  numl)er  of  copies  filed  ■w'ith  the  clerk. 

Rule  8.  Ameudments. 

The  court  may  in  its  discretion,  and  in  furtherance  of  justice,  allow  amendments  to 
claims  or  any  pleading.  A  claim,  counterclaim,  or  reply  may  be  amended,  or  a 
counterclaim  may  be  served,  at  any  time  before  trial,  upon  the  consent  of  the  court. 
The  time  when  such  amendment  is  allowed  shall  be  stated  and  entered  upon  the 
minutes. 

A  claim  or  counterclaim  may,  in  the  discretion  of  the  court,  be  amended  upon  the 
hearing  so  as  to  conform  with  the  facts  proven. 

The  rules  regulating  the  filing  and  service  of  original  pleadings  shall  apply  to 
amended  pleadings,  except  that  no  reply  need  be  made  to  a  counterclaim  when  the 
same  is  served  within  ten  days  of  the  beginning  of  the  term  at  which  the  claim  is 
to  be  heard. 

Rule  9.  Dismissing  claim. 

The  attorney-general  may,  upon  ten  days'  notice,  move  to  dismiss  a  claim  on  the 
ground  that  the  facts  stated  in  the  claim  do  not  constitute  a  legal  or  equitable  claim 
against  the  State.  Such  notice  shall  state  particulariy  the  ground  of  the  motion,  and 
point  out  specifically  the  alleged  defects  in  the  claim. 

Any  claimant,  against  whom  a  claim  is  filed  as  a  counterclaim  on  the  part  of  the 
State,  may  make  like  motion  upon  like  notice  to  the  attorney-general. 

Rule  10.  Hearing  and  notice  thereof. 

Claims  may  be  brought  to  hearing  at  any  stated  session  of  the  court  by  claimant, 
upon  twenty  days'  notice  by  mail  to  the  attorney-general  and  filing  a  note  of  issue  with 
the  clerk  twenty  days  prior  to  the  session. 

The  clerk  shall  place  upon  the  calendar  for  any  stated  session  such  other  claims  as 
may  be  designated  by  the  attorney  -general  in  a  written  notice  filed  with  the  clerk 
before  such  calendar  is  made  up,  and  the  attorney-general  may  move  the  hearing  or 
dismissal  of  such  claims  without  further  notice. 

When  the  court  has  appointed  a  special  session  to  be  held  at  any  place  for  the 
hearing  of  claims,  and  has  made  an  order  designating  the  claims  to  be  placed  on  the 
calendar  for  hearing  at  that  session,  all  such  claims  shall  be  deemed  to  have  been 
noticed  by  both  parties. 

Rule  11.  Trial  calendar. 

The  clerk  shall,  unless  other^dse  directed  by  the  court,  make  a  calendar  of  claims  to 
be  heard  for  each  stated  or  special  session  of  the  court,  placing  thereon  such  claims 
in  which  notes  of  issue  shall  have  been  filed,  or  which  have  been  stipulated  on  the 
calendar,  or  which  may  have  been  ordered  thereon  by  the  court  or  designated  by  the 
attorney-general  under  rule  lo. 

A  copy  of  such  calendar  shall  be  mailed  by  the  clerk,  at  least  ten  days  before  the 
beginning  of  the  session,  to  each  claimant  whose  claim  appears  thereon,  or  to  his  at- 
torney if  he  has  appeared  by  attorney. 

Rule  12.  Dismissing  for  want  of  prosecution. 

When  at  a  session  of  the  court  a  claim  is  called  upon  the  calendar  and  no  one  ap- 
pears for  the  claimant,  the  same  will  be  dismissed  for  want  of  prosecution. 

Rule  13.  Claims  passed. 

Any  claim  which  is  regulariy  called  and  passed  without  postponement  by  the  court 
for  good  cause  shown  at  the  time  of  the  call,  will  be  placed  upon  all  subsequent  calen- 
dars as  if  the  claim  had  been  filed  on  the  day  when  it  was  so  passed. 
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Rule  14.  Infant  claimant. 

A  guardian  ad  litem  may  be  appointed  for  an  infant  claimant  by  the  court,  or  one  of 
the  judges  thereof,  in  the  manner  provided  for  by  the  rules  of  practice  of  the  Supreme 
Court. 

Rule  15.  Discontinuance. 

Where  a  counterclaim  is  pleaded  by  the  State,  the  claimant  shall  not  have  the  right 
to  discontinue  his  claim. 

Rule   16.  Commission. 

In  any  claim  pending  before  the  court,  either  party,  upon  sufBcient  cause  shown, 
may  obtain  an  order  for  and  a  commission  from  the  court  to  take  testimony  within  or 
without  the  State,  to  be  used  upon  the  hearing,  in  like  manner  and  in  like  cases  as 
commissions  are  issued  in  actions  or  proceedings  in  the  Supreme  Court.  The  court 
may  also,  upon  stipulation,  or  upon  sufHcient  cause  shown,  make  its  order  appointing 
a  commissioner,  before  whom  proofs  and  testimony  in  any  claim  pending  may  be 
taken  and  reported  to  the  court  and  filed  with  the  clerk. 

Rule  17.  Depositions. 

Upon  the  application  of  the  claimant,  or  the  attorney-general,  and  upon  proper 
proof  by  affidavit,  an  order  may  be  made  by  a  judge  at  chambers  for  taking  the  de- 
position of  a  claimant  or  a  witness  who  is  so  aged,  sick  or  infirm  as  to  be  unable  to 
attend  in  court  and  whose  testimony  is  necessary  and  material  for  the  applicant,  before 
the  judge  granting  the  application  or  a  referee  designated  for  that  purpose.  Such 
notice  of  the  time  and  place  of  taking  such  deposition  must  be  given  by  the  party 
applying  therefor  as  is  prescribed  by  the  judge  making  the  order,  and  the  rules  and 
practice  of  the  Supreme  Court,  so  far  as  the  same  may  be  applicable,  shall  govern  the 
taking  and  use  of  such  deposition. 

Rule  18.  Subpoenas  and  attachments. 

In  any  claim  pending  before  this  court,  either  party  may  issue  to  and  serve  sub- 
poenas upon  witnesses  to  appear  and  testify,  and  for  the  production  of  books  and 
papers,  as  the  same  are  issued  and  served  in  actions  in  the  Supreme  Court  in  trials 
before  referees.  The  names  of  the  judges  and  clerk  shall  be  inserted  in  such  sub- 
poenas in  place  of  the  names  of  the  referee  and  county  clerk.  Either  party  may 
apply  for,  and  obtain  from  the  court,  an  attachment  to  compel  obedience  to  such  sub- 
poenas, and  for  punishment  for  contempt  upon  like  proofs,  and  as  practiced  and  al- 
lowed in  actions  in  the  Supreme  Court. 

Rule  19.  Substitution  of  attorney. 

In  case  of  substitution  of  attorney  for  claimant,  written  notice  of  such  substitution 
shall  be  filed  with  the  clerk,  and  notice  thereof  served  on  the  attorney-general,  and 
the  clerk  shall  make  the  necessary  entry  thereof. 

Rule  20.  Inspection  of  papers. 

Upon  sufficient  cause  shown  to  the  court,  either  party  to  any  claim  pending  may  be 
compelled  to  produce  and  discover,  or  to  give  to  the  other  party  an  inspection  and 
copy  or  permission  to  take  a  copy  of  any  book,  document,  map,  plan,  or  other  paper 
in  his  possession  or  under  his  control,  relating  to  the  merits  of  the  claim,  or  of  the 
defence  therein,  in  like  manner  and  in  like  cases  as  is  provided  by  the  statutes  or  by 
the  rules  of  the  Supreme  Court  in  actions  therein. 

Rule  21.  Arguments.    Briefs. 

Any  claim  heard  may  be  submitted  upon  proofs  taken  therein,  or  upon  an  agreed 
statement  of  facts,  with  or  without  oral  argument.     Briefs  may  be  filed  within  a  time 


Il62  COURT   OF   CLAIMS. 


Art.   2.     Rules  of  Practice. 


allowed  by  the  court.     When  briefs  are  filed  twelve  printed  copies  shall  be   delivered 
to  the  clerk  and  shall  be  distributed  by  him  in  like  manner  as  copies  of  claims. 

Rule  22,  Judgments. 

A  judgment  of  the  court  shall  contain  a  recital  of  the  filing  of  the  claim,  its  date, 
number,  nature,  amount  asked,  appearances,  and  trial,  and,  if  any,  the  findings  of  fact 
and  conclusions  of  law  thereupon. 

Rule  23.  Judgment  roll. 

The  judgment  roll  shall  consist  of  the  original  claim  and  all  amendments  or  sup- 
plemental claims  and  other  pleadings,  certified  copies  of  all  orders,  all  stipulations 
made  in  writing,  and  a  certified  copy  of  the  final  order  or  judgment,  which  shall  be 
attached  and  filed  in  a  suitable  place  in  the  office  of  the  clerk.  When  a  claim  is  for 
the  permanent  appropriation  of  land,  any  map  and  description  of  such  land  furnished 
by  the  State  engineer  and  surveyor  shall  also  be  made  a  part  of  the  judgment  roll. 

In  cases  where  an  appeal  is  taken,  the  notice  of  such  appeal  and  all  papers  required 
to  be  filed  with  or  served  upon  the  clerk,  the  final  order  or  judgment  of  the  appellate 
court,  the  papers  in  all  proceedings  thereafter  in  this  court  and  a  certified  copy  of  the 
final  judgment  of  this  court  shall  be  attached  to  and  made  a  part  of  the  original  roll. 

Rule  24.  Appeals.    How  taken. 

An  appeal  must  be  taken  within  thirty  days  after  the  entry  and  service  of  the  order, 
or  the  service  by  the  clerk  of  a  certified  copy  of  the  judgment,  by  .serving  upon  the 
claimant  or  his  attorney,  or  upon  the  attorney-general,  and  upon  the  clerk,  in  like 
manner  as  in  the  Supreme  Court,  a  written  notice  to  the  effect  that  the  appellant  ap- 
peals from  the  order  or  from  the  judgment  or  from  a  specified  part  thereof,  and  briefly 
stating  the  grounds  of  the  appeal. 

This  is  §  276  of  the  Code  of  Civil  Procedure. 

Rule  25.  Case  on  appeal. 

With  the  notice  of  appeal  from  a  judgment,  the  appellant  shall  serve  upon  the  ad- 
verse party  a  case  containing  so  much  of  the  evidence  as  the  appellant  may  deem 
necessary  to  present  the  question  raised  by  the  appeal.  Within  ten  days  after  the 
service  of  the  case,  the  respondent  may  propose  and  serve  amendments  thereto,  and 
the  case  may  be  settled  upon  five  days'  notice  by  any  judge  of  the  court.  Notice  of 
the  settlement  may  be  served  by  either  party,  within  ten  days  after  service  of  proposed 
amendments.  The  court  or  a  judge  thereof  may  extend  the  time  for  serving  a  case 
or  amendments. 

This  is  §  277  of  the  Code  of  Civil  Procedure. 

The  claimant  or  his  attorney  and  the  attorney-general  may  agree  on  the  facts  proven 
to  be  inserted  in  the  case  instead  of  the  testimony  on  the  approval  of  the  court  or  a 
judge  thereof,  and  may  agree  upon  and  settle  between  them  a  case  by  stipulation, 
subject  to  such  approval. 

Rule  26.  Filing  case. 

Upon  the  settlement  of  a  case,  the  court  or  a  judge  thereof  shall  make  and  sign  a 
statement  thereon  or  thereto  of  such  settlement,  and  an  order  that  the  same  be  filed 
with  the  clerk  of  this  court.  After  a  case,  or  a  case  and  exceptions,  is  so  settled  and 
ordered  filed,  the  party  making  the  case  shall  file  the  same  with  the  clerk  of  this 
court,  within  ten  days  thereafter,  or  it  shall  be  deemed  abandoned,  unless  the  time  is 
extended  by  stipulation  or  order. 

The  clerk  shall  not  file  a  case,  or  case  and  exceptions,  unless  the  same  is  ordered 
filed  as  herein  provided. 
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Rule  27.  When  case  is  not  filed. 

When  a  case  is  not  filed  as  provided  in  rule  25,  and  upon  filing  an  affidavit  that  such 
case  has  not  been  filed,  and  showing  the  time  of  the  settlement  thereof,  and  the  date 
of  the  order,  and  that  more  than  ten  days  have  elapsed  from  the  time  of  such  order, 
or  from  the  expiration  of  the  time  to  which  it  was  extended  by  order  or  stipulation, 
an  order  will  be  entered  declaring  the  same  abandoned,  and  the  party  may  proceed  as 
if  no  case  and  exceptions  had  been  made. 

Rule  28.  Order  and.  judgments  upon  remittitur.    Costs. 

On  the  decision  of  the  appellate  division  of  the  Supreme  Court  in  any  appeal  from 
an  order  or  judgment  of  the  court,  the  remittitur  of  said  court  shall  be  filed  with  the 
clerk.  Upon  application  of  either  party,  and  upon  said  remittitur,  the  court  shall 
make  its  order  that  the  judgment  and  decision  of  said  appellate  division  be  made  the 
order  or  judgment  of  this  court  and  that  an  order  or  judgment  of  this  court  be  en- 
tered in  accordance  with  the  decision  and  judgment  of  the  said  appellate  court. 
When  costs  of  appeal  in  said  Supreme  Court  are  allowed,  the  same  may  be  stipulated 
by  the  parties,  and  if  not  stipulated  shall  be  taxed  by  the  clerk  in  like  manner  as  costs 
are  taxed  in  actions  in  the  Supreme  Court. 

Rule  29.  Papers  folioed. 

All  claims  and  all  papers  exceeding  two  folios  in  length,  filed  with  or  furnished  to 
this  court  under  these  rules,  shall  be  folioed. 

Rule  30.  Time  may  be  extended. 

The  time  within  which  an  act  is  required  to  be  done,  excepting  the  time  to  file 
claims  or  to  appeal,  may  be  extended  by  order  of  the  court  or  a  judge  thereof. 

Rule  31.  Notice,  service  of. 

Any  notice  required  to  be  served  by  the  rules  or  practice  of  this  court  may  be  served 
by  mail.  If  upon  the  claimant  or  his  attorney,  by  directing  the  same  to  him  at  the 
postoffice  address  indorsed  upon  the  claim  filed. 

Rule  32.  Rules  of  Supreme  Court. 

The  rules  and  practice  of  the  Supreme  Court,  so  far  as  they  may  be  applicable  and 
not  inconsistent  with  these  rules,  shall  be  deemed  rules  of  this  court. 

Rule  33.  These  rules  shall  take  effect  immediately. 

ARTICLE  III. 
Precedents  for  Notice  of  Claim. 
Precedent  for  Claim  for  Injury  to  Real  Estate  by  Canal. 

IN  COURT  OF  CLAIMS— State  of  New  York. 


Jesse  Groat,  Claimant, 

agst. 

The  State  of  New  York. 


The  above-named  claimant  for  a  claim  ag-ainst  the  State  of  New 
York  states  to  the  Court  of  Claims  the  following-  facts  : 

That  the  said  State  of  New  York  now  is,  and  at  all  the  times  here- 
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inafter  stated  was,  the  owner  of  a  canal,  known  as  the  Erie  Canal, 
running  from  Buffalo  to  Albany  in  said  State,  and  used  as  a  medium 
of  transportation  for  merchandise,  and  that  said  State  was,  by  its 
agents  and  servants,  engaged  in  the  operation  and  maintenance  of 
said  canal. 

That  the  claimant  herein  is  the  owner  in  fee-simple  of  certain 
real  premises  adjacent  to  and  abutting  on  said  Erie  Canal,  which 
lands  are  bounded  and  described  as  follows  :  (Here  insert  descrip- 
tion of  premises.) 

That  the  defendant,  by  its  contractors,  agents,  and  servants,  on 
and  prior  to  May  i,  1898,  altered  and  enlarged  the  said  Erie  Canal, 
adjacent  to  the  above-described  premises,  and  in  making  such  altera- 
tions and  enlargement,  deepening  the  said  canal  about  two  feet ; 
that  the  defendant  unlawfully  failed  and  omitted  to  properly  protect 
the  sides,  bottom,  embankment,  and  walls  of  said  canal  at  said 
point,  and  on  account  of  said  unlawful  failure  and  omission  of  defend- 
ant, the  water  of  said  canal  has  percolated  through  the  side,  bottom, 
embankment,  or  walls  of  said  canal,  and  worked  a  passage  through 
and  over  and  into  the  premises  and  cellar  of  the  building  aforesaid, 
and  that  a  constant  stream  of  water  flows  into  the  cellar  of  said 
building  ;  that  the  walls,  plastering,  and  foundation  of  said  building 
have  been  weakened  on  account  thereof  to  the  extent  that  there  is 
danger  of  the  same  collapsing  and  falling  down  •,  that  the  building 
has  settled  and  is  otherwise  damaged  ;  that  the  said  building  is  in 
an  unfit,  unsafe,  and  unwholesome  condition  to  live  in,  and  the 
claimant  has  suffered  much  damage  on  account  thereof  in  property, 
health,  and  person. 

That,  by  reason  of  the  facts  aforesaid,  there  is  now  justly  due  and 
owing  to  the  claimant  from  the  State  of  New  York,  the  sum  of  me 
thousand  and  twenty-two  dollars,  as  set  forth  in  the  bill  of  particu- 
lars hereto  annexed  and  made  a  part  hereof. 

That  this  claim  has  never  before  been  presented  to  any  depart- 
ment of  this  State,  nor  has  it,  or  any  interest  therein,  been  assigned, 
and  the  only  person  interested  therein  is  the  claimant,  who  resides 
in  the  city  of  Amsterdam,  N.  Y. 

HARVEY  BROOK, 

Attorney  for  Claimant, 
Office  and  Postqffice  Address,  Miller  Block,  Amsterdam,  N.  Y, 


.] 


State  of  New  York, 
County  of  Montgomery 

Jesse  Groat,  being  duly  sworn,  says  that  he  is  the  claimant  in 
the  above-entitled  claim  ;  that  he  has  heard  read  the  foregoing 
claim,  and  knows  the  contents  thereof,  and  that  the  same  is  true  to 
the  knowledge  of  deponent,  except  as  to  the  matters  therein  stated  to 
be  alleged  upon  information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true.  JESSE  GROAT. 

Subscribed  and  sworn  to  before  m( 
this  23d  day  of  November,  iSgS. 

MATTHEW  DWYER, 

Notary  Public. 


le ) 
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Claimant's  Bill  of  Particulars. 

IN  COURT  OF  CLAIMS— State  of  Nkw  York. 

Jesse  Groat,  Claimant, 

agst. 
The  State  of  New  York. 

To  damages  to  the  walls,  foundation,  and  building  hereto- 
fore described #600  00 

To  damage  suffered  by  sickness  occasioned  by  the  unwhole- 
some condition  of  said  premises 400  00 

To  damages  to  one  set  bob  sleighs  stored  in  cellar  of  prem- 
ises          2'-'  *-**-' 

To  damage  to  ladder  stored  in  cellar 2  00 


$1022  00 
JESSE  GROAT. 

Precedent  for   Claim  for   Personal   Injury  by   Workmen    on 

Canal. 

COURT  OF  CLAIMS— State  of  New  York. 


Jonathan  G.  Sanford,  Claimant, 
agst. 

The  State  of  New  York. 


1.  That  on  or  about  the  17th  day  of  May,  1898,  while  the  claim- 
ant was  employed  as  a  common  laborer,  by  the  Superintendent  of 
Public  Works,  repairing  a  break  in  the  Erie  Canal,  about  two  miles 
east  of  Rotterdam  Junction,  Schenectady  County,  New  York,  the 
claimant  was  directed  by  his  foreman,  one  John  McComfre,  to 
shovel  dirt  in  wagons  in  a  high  embankment  filled  with  large  and 
dangerous  stones. 

2.  That  the  defendants,  not  regarding  their  duty,  conducted 
themselves  so  carelessly,  negligently,  and  unskilfully  in  this  behalf 
that  they  provided  an  unsafe,  insecure,  and  dangerous  place  for  their 
employes  to  work,  and  that  said  unsafe  and  dangerous  condition 
was  known  to  defendants  and  unknown  to  this  claimant. 

3.  That  for  want  of  due  care  and  attention  to  their  duty  in  that 
behalf  on  the  day  and  at  the  place  aforesaid,  and  without  any 
fault  or  negligence  on  the  part  of  claimant,  while  the  claimant  was 
employed  as  aforesaid,  a  large  rock  was  loosened  and  fell  down, 
catching  claimant's  left  foot,  and  wedging  it  between  another  large 
rock  or  stone  lying  on    the   ground,  cracking  the  bone  of  said   foot. 

4.  That  by  reason  thereof  claimant  became  permanently  disabled, 
receiving  great  bodily  injury,  and  for  a  long  time  remained  ill,  and 
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was  obliged  to,  and  did,  expend  large  sums  of  money  in  attempting 
to  cure  himself,  and  was  for  a  period  of  one  month  prevented  from 
pursuing  his  business,  and  was  otherwise  injured  to  his  damage  in 
the  sum  of  tive  thousand  dollars. 

5.  That  this  claim  has  not  been  submitted  by  law  to  any  other 
tribunal  or  officer  for  audit  or  determination,  and  that  it  has  not 
been  assigned,  and  that  no  other  person  has  any  interest  in  this 
matter  whatsoever. 

STIN  A.  YATES, 

Aliorney  for  Claimant, 

331  State  St.,  Schenectady,  N.  V. 
State  of  New  York,  ) 

County  of  Schenectady,     ) 

Jonathan  G.  Sanford,  being  duly  sworn,  deposes  and  says  that  he  is 
the  claimant  in  the  above-entitled  action.  That  he  has  heard  the 
foregoing  claim  read,  and  knows  the  contents  thereof;  that  it  is  true 
of  his  own  knowledge  except  as  to  those  matters  stated  on  informa- 
tion and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

JONATHAN  G.  SANFORD. 
Subscribed  and  sworn  to  before  me  ) 
this  15th  day  of  October,  1898.       f 

H.   C.   GRUPE, 

Notary  Public. 

Bill  of  Particulars. 

To  medical  attendance $  100  00 

To  one  month's  loss  of  work 50  00 

To  suffering  and  permanent  disability 4850  00 

$5000  00 
AUSTIN  A.  YATES, 

Attorney  for  Claimant, 

331  State  St.,  Schenectady,  N.  Y. 

Precedent  for  Claim  for  Work  Done  under  Direction  of  State 
Officers  Filed  under  Special  Act. 

IN  THE  COURT  OF  CLAIMS. 


Amasa  J.  Parker,  as  Receiver  of  the  Partnership 
Effects  of  the  late  firm  of  Weed,  Parsons  & 
Company  of  Albany,  New  York,  Claimant, 

agst. 

The  State  of  New  York. 


. J 

For  a  complaint  or  claim  herein  the  claimant  alleges  : 
I.   That  on  or  about  the  31st  day  of  December,    1890,  the  People 
of  the  State  of  New   York,   by  Frank  Rice,    Secretary  of  State,  and 
Edward  Wemple,  Comptroller  of  said  State,  under  and  by  virtue  of 


COURT   OF   CLAIMS.  I  167 


Art.  3.     Precedents  for  Notice  of  Claim. 


an  act  of  the  legislature  of  said  State,  entitled  "  An  act  to  provide 
for  public  printing,"  passed  March  5th,  1846,  and  Weed,  Parsons 
&  Company,  of  the  city  of  Albany,  entered  into  a  certain  contract 
bearing  date  on  that  day  whereby  the  said  firm  of  Weed,  Parsons 
&  Company  were  to  do  all  the  printing  of  every  kind  and  descrip- 
tion, and  furnish  all  material  therefor  for  the  following  named  officers 
of  the  said  State,  viz.  :  The  Secretary  of  State,  the  Comptroller,  the 
Treasurer,  the  Attorney-General,  the  State  Engineer  and  Surveyor, 
the  Superintendent  of  the  Banking  Department,  the  Superintendent 
of  Public  Works,  the  Auditor  of  the  Canal  Department,  the  Commis- 
sioners of  the  Canal  Fund,  and  the  Commissioners  of  the  Land  Office, 
for  a  period  of  two  years  from  the  20th  day  of  January,  1891. 

2.  That  the  said  claimant  was  by  an  order  of  the  Supreme  Court 
of  the  State  of  New  York,  dated  the  21st  day  of  July,  1892,  duly 
appointed  the  receiver  of  the  partnership  effects  of  the  late  firm  of 
Weed,  Parsons  &  Company,  of  Albany,  N.  Y. 

3.  That  on  divers  days  and  times  between  the  ist  day  of  Novem- 
ber, 1892,  and  the  20th  day  of  January,  1893,  the  said  claimant,  as 
such  receiver,  was  directed  by  the  Secretary  of  State  to  do  certain 
printing  and  furnish  certain  material  consisting  of  different  blanks 
and  registry  books  for  the  election  of  members  to  the  Constitutional 
Convention  to  be  held  under  the  provisions  of  chap.  398  of  the  Laws 
of  1892  ;  that  said  claimant,  as  receiver  of  said  firm  of  Weed,  Parsons 
&  Company,  performed  the  work  and  furnished  the  materials  so 
required  by  the  order  of  the  said  Secretary  of  State,  which  said  work, 
labor,  and  services,  and  materials  furnished  were  under  the  terms  of 
said  contract  of  the  value  of  $7,918.30. 

4.  That  said  act  authorizing  the  calling  of  the  Convention  above 
referred  to  was  repealed  by  an  act  of  the  legislature  after  the  com- 
pletion of  the  work  hereinbefore  referred  to. 

5.  That  on  or  about  the  i8th  day  of  May,  1893,  the  legislature  of 
the  State  of  New  York  passed  a  law  authorizing  and  directing  the  Court 
of  Claims  to  determine  the  amount  due  to  any  claimants  for  expenses 
and  liabilities  contracted  by  State  officers  for  the  purpose  of  carrying 
out  the  provisions  of  said  chapter  398  of  the  Laws  of  1892,  herein- 
before referred  to,  and  to  make  an  award  thereon.  That  the  claim 
has  been  submitted  to  no  other  tribunal  for  audit  or  determination. 

6.  That  no  part  of  said  amount  has  been  paid.  That  no  part 
thereof  has  been  assigned. 

7.  This  claimant,  as  receiver  of  Weed,  Parsons  &  Company,  is  the 
only  person  interested  in  said  claim. 

8.  That  a  bill  of  particulars  of  said  claim  is  hereto  annexed. 
Wherefore  this  claimant  demands  that   the  State  of  New  York  be 

adjudged  to  pay  the  claimant  the  sum  of  seven  thousand  nine  hun- 
dred and  eighteen  dollars  and  thirty  cents  ($7,918.30),  with  interest 
thereon  from  the  19th  day  of  January,  1893. 

J.  NEWTON  FIERO, 

Attorney  for  Claimant, 
Office  and  Postoffice  Address,  51  State  Street,  Albany,  N.  F. 


i^Add  verification  and  hill  0/ particulars .) 
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Precedent   for    Claim  under  Special  Act  of   Legislature   for 

Extra  Work. 

IN  THE  COURT  OF  CLAIMS— Ok  Statk  ok  New  York. 


John  Moore,  Claimant, 
agst. 
State  of  New  York. 


Claim  and  Bill  of  Particulars. 

The  above-named  claimant,  John  Moore,  residing-  at  Syracuse, 
N.  Y.,  respectfully  states  to  the  court  the  following  as  his  claim 
herein  : 

1.  That  on  the  9th  day  of  October,  1894,  the  said  claimant  and 
the  State  of  New  York,  by  George  H.  Bush,  Stephen  E.  D.  Hornbeek, 
and  George  Deyo,  constituting  the  Board  of  Building  Commissioners 
of  the  Eastern  New  York  Reformatory,  appointed  pursuant  to  chap- 
ter 299  of  the  Laws  of  1894,  duly  made  and  entered  into  a  contract 
in  writing  whereby  said  claimant,  in  consideration  of  the  sum  of 
#53- 650.  to  be  paid  as  therein  provided,  agreed  to  furnish  the  labor 
and  materials  to  construct  and  finish  all  that  portion  of  the  proposed 
Eastern  New  York  Reformatory,  at  Naponach,  Ulster  County,  men- 
tioned and  described  in  the  plans  and  specifications  made  and  pre- 
pared by  John  F.  Thomas,  architect,  for  the  excavations,  concrete 
footings,  foundations  and  cellar  walls,  etc.,  for  the  south  wing  and 
central  building,  and  concrete  footings  and  foundation  walls  for  a 
portion  of  the  yard  wall  for  the  said  reformatory. 

2.  That  on  the  3d  day  of  December,  1894,  the  aforesaid  parties 
to  said  contract  duly  made  and  entered  into  a  second  and  further 
contract  in  writing,  whereby  said  claimant,  in  consideration  of  the 
sum  of  $63,232,  to  be  paid  as  therein  provided,  agreed  to  furnish 
the  labor  and  materials  to  construct  and  finish  all  that  portion  of  the 
aforesaid  Reformatory,  mentioned  and  described  in  the  plans  and 
specifications  made  and  prepared  by  the  aforesaid  architect  for  ex- 
cavations, concrete  footings,  foundations  and  cellar-walls,  piers, 
etc.,  for  the  south  wing  and  for  the  administration  building  and 
superintendent's  residence  for  said  reformatory. 

3.  That  on  the  first  day  of  August,  1895,  the  aforesaid  parties  to 
said  contracts  duly  made  and  entered  into  a  third  and  further  con- 
tract in  writing,  whereby  said  claimant  in  consideration  of  the  sum 
of  $96, 750,  to  be  paid  as  therein  provided,  agreed  to  furnish  the 
labor  and  materials  to  construct  and  finish  all  that  portion  of  said 
reformatory,  mentioned  and  described  in  the  plans  and  specifications 
made  and  prepared  by  the  aforesaid  architect,  for  the  masonry,  iron 
work,  etc.,  of  the  central  buildnig  of  said  reformatory. 

4.  That  on  the  25th  day  of  August,  1895,  the  following  resolution 
was  adopted  by  the  aforesaid  Board  of  Commissioners  of  said  re- 
formatory : 

Whereas,  John  Moore,  the  contractor  for  the  central  building  of 
the  Eastern  New  York  Reformatory,  reports  to  this  board  that  it  is 
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impossible  to  procure  sound  stone  of  proper  dimensions  from  the 
Shavvwang-unk  Mountain  for  trimmings  of  said  building-;  and  whereas, 
the  architect  has  recommended  by  a  communication  in  writing  to 
this  board,  that  in  the  event  of  it  being  impossible  to  procure  sound 
stone  from  Shawwangunk  IMountain  for  trimmings,  that  the  best 
quality  of  selected  stone  from  the  quarries  at  Berea,  Ohio,  be  sub- 
stituted, therefore  be  it 

Resolved,  that  John  Moore,  the  contractor,  be  instructed  and 
directed  to  substitute  for  said  Shawwangunk  Mountain  stone  the 
best  quality  of  selected  stone  from  the  quarries  at  Berea,  Ohio. 
This  stone  to  be  free  from  spots,  streaks  and  iron  veins,  or  pyrites 
and  all  imperfections,  said  stone  to  be  used  for  trimmings.  By 
trimmings  is  intended  all  of  the  stone  colored  blue  on  scale  plans 
and  known  on  the  specifications  as  cut-stone  trimmings  ;  and  that 
he  be  allowed  therefor,  in  addition  to  the  amount  specified  for  erect- 
ing said  building  in  his  contract,  the  sum  of  $10,000. 

5.  The  aforesaid  act  of  the  legislature,  chapter  299,  Laws  of  1894, 
and  the  acts  amendatory  thereof  and  supplementary  thereto,  and 
the  aforesaid  contracts,  plans,  and  specifications  are  hereby  referred 
to  as  part  hereof. 

6.  The  claimant  further  states  that  after  said  contracts  were  made 
as  aforesaid,  he  proceeded  diligently  to  carry  out  the  same  under 
the  constant  supervision  of  said  board  and  architect  as  therein  pro- 
vided ;  and  that  in  the  month  of  November,  1896,  all  the  work  and 
materials  required  by  said  contracts,  plans,  and  specifications  were 
fully  furnished  and  finished  by  said  claimant.  That  thereupon  the 
said  architect  made  his  certificate,  as  by  said  contracts  provided, 
that  said  contracts  had  been  complied  with  to  his  satisfaction  ;  and 
that  on  or  about  the  28th  day  of  November,  1896,  authorized  as  re- 
quired by  law,  the  payment  to  this  claimant  of  the  sum  of  $26,450.- 
50,  being  the  unpaid  balance  due  to  said  claimant  of  the  aggregate 
amount  of  the  consideration  expressed  in  said  contracts  as  above 
stated.     That  the  items  of  said  payment  were  as  follows  : 

Balance  on  contract  No.  i  $1,000.00 

"                "            "  2  1 ,  000. 00 

"                "            "  3  22,800.50 

"        Berea  stone,  1,650.00 


$26,450-50 


7.  That  at  diverse  times  during  the  period  covered  by  the  claim- 
ant's performance  of  said  contracts  as  aforesaid,  it  became  and  was 
necessary  to  furnish  a  large  amount  of  labor  and  materials  additional 
to  those  specifically  provided  for  by  said  contracts.  That  such  extra 
work  and  materials  so  furnished  were  ordered  and  directed  by  said 
board  and  said  architect  as  indispensable  to  the  full  and  proper 
execution  of  said  contracts,  through  unforeseen  contingencies  and 
changes  impossible  to  provide  for  in  connection  with  erections  so 
extensive  in  character  ;  and  that  all  such  extra  work  and  materials 
were  furnished  to  the  satisfaction  of  said  board  and  said  architect 
and  were  reasonably  w^orth  the  sum  of  $22,691. 14. 
74 
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8.  That  when  it  became  necessary  to  furnish  such  extra  work  as 
aforesaid,  it  was  understood  and  agreed  by  and  between  said  parties 
that  the  payment  of  the  same  should  be  adjusted  and  made  upon 
the  final  completion  of  said  contracts,  which  was,  as  above  set  forth, 
in  the  month  of  November,  1896. 

9.  That  thereupon  the  said  claim,  after  the  aforesaid  extra  work 
was  performed  and  materials  furnished,  was  submitted  to  said  board 
for  adjustment,  audit,  and  payment  ;  but  that  the  said  board  has 
neglected  and  refused  to  adjust  said  claim,  and  the  same  remains 
wholly  unpaid.  That  said  claim  has  not  been  otherwise  submitted 
by  law  to  any  other  tribunal  or  office  for  audit  or  determination,  and 
has  not  been  assigned  by  the  claimant.  That  no  other  person  has 
any  interest  therein.  That  the  items  of  said  claim  are  set  forth  in  a 
Bill  of  Particulars  hereto  annexed  as  a  part  thereof.  That  on  April 
26,  1898,  an  act  of  the  legislature  became  a  law  as  chapter  527, 
Laws  of  1898,  conferring  jurisdiction  on  this  court  to  hear,  audit,  and 
determine  said  claim. 

10.  Wherefore,  the  claimant  asks  that  this  court  award  to  him 
against  the  State,  the  sum  of  $22,691. 14,  together  with  interest  from 
the  28th  day  of  November,  1898. 

JOHNSON  &  TODD, 

Attorneys  /or  Claimant, 
Office  and  P.O.  Address,  27-30  White  Memorial  Bldg. ,  Syracuse,  N.  Y. 
(Add  verification  and  bill  0/ particulars.) 

ARTICLE  IV. 

Procedure  and  Appeals. 

The  State  is  only  answerable  before  the  board  of  claims  in 
respect  to  matters  it  has  consented  to  submit  to  its  jurisdiction. 
Stone  V.  State,  138  N,  Y.  124.  A  motion  to  dismiss  a  claimant's 
petition  is  in  the  nature  of  a  demurrer  and  admits  the  truth  of 
the  facts   contained   therein.    Dermott  v.  State,  99  N.  Y.  loi. 

It  is  within  the  discretion  of  the  Court  of  Claims  whether  ornot 
to  reopen  a  case  if  it  has  been  finally  submitted  and  a  decision 
rendered.  Lake  Side  Paper  Co.  v.  State,  15  App.  Div.  169,  44 
Supp.  281.  So  held  under  a  special  statute  authorizing  an  appli- 
cation for  a  rehearing  of  a  specific  claim.  Chaphe  v.  State,  117 
N.Y.  511. 

Where  plaintiff  was  injured  by  the  falling  of  a  bridge  over  a 
canal,  it  was  held  that,  to  constitute  a  valid  filing  of  the  claim,  there 
must  be  a  delivery  by  or  on  behalf  of  the  party  at  the  office  of  the 
canal  appraisers  itself.  Gates  v.  State,  128  N.  Y.  221,  40  St. 
Rep.  87. 

The  legislature  has  no  power  to  confer  jurisdiction  on  the 
board  of  claims  to  allow  an  award  upon   a  claim  barred  by  the 
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Statute  of  Limitations.  Gates  v.  State,  1 28  N.  Y .  22 1 ,  40  St.  Rep. 
87.  In  Leivis  v.  State  of  Neiv  York,  96  N.  Y.  71,  it  was  held  that 
neither  chapter  444  of  the  Laws  1876,  establishing  a  board  of 
audit,  nor  chapter  205,  Laws  1883,  establishing  a  board  of  claims, 
created  a  liability  on  the  part  of  the  State  for  the  negligence  or 
malfeasance  of  its  servants,  but  under  the  act  authorizing  the  ap- 
praisal of  claims  against  the  State  founded  upon  negligence  of  its 
ofificers  in  the  use  and  management  of  the  canals,  a  recovery  may 
be  had  for  injury  caused  by  such  negligence,  where  an  action  could 
have  been  maintained  under  §  1902  of  the  Code,  and  the  State  is 
liable  whenever  an  individual  engaged  in  a  similar  enterprise 
would  be  liable.  Sipple  v.  State,  99  N.  Y.  384,  16  Abb.  N.  C.  429  ; 
Splittorfv.  State,  108  N.  Y.  205  ;  Bowe7i  v.  State,  108  N.  Y.  166. 
In  Rexford  v.  State,  105  N.  Y.  229,  it  was  held  that  under 
chapter  321,  Laws  1876,  a  claim  against  the  State  for  personal  in- 
juries could  be  sustained  by  a  person  rightfully  passing  upon  the 
berme-bank  of  the  canal  while  climbing  up  the  side  of  the  bridge 
upon  the  irons  provided  for  that  purpose  when  a  loose  stone  on 
the  top  fell  out  and  threw  him  to  the  ground.  Notwithstanding 
an  act  authorizing  an  abandonment  of  the  canal,  the  State  is  still 
liable  for  injuries  suffered  from  failure  to  keep  in  repair  the  bridges 
which  it  still  maintains,  and  the  Court  of  Claims  has  power  to 
award  damages  for  such  injuries.  Woodman  v.  State,  127  N.  Y. 
397,  38  St.  Rep.  940. 

But  on  the  hearing  of  a  claim  for  damages  sustained  by  an  over- 
flow caused  by  negligence  in  not  keeping  in  repair  the  guard  bank 
of  the  river  made  necessary  in  the  construction  of  the  canal,  where 
it  appeared  that  the  State  had  abandoned  and  sold  the  canal  and 
the  lands  connected  therewith  more  than  seven  years  before  the 
claim  accrued,  it  was  held  the  board  of  claims  had  no  jurisdic- 
tion to  consider  the  claim.  Stone  v.  State,  138  N.  Y.  124,  51  St. 
Rep.  718. 

The  act  of  1885,  chap.  238,  providing  for  the  determination  by 
the  Court  of  Claims  of  the  claims  of  certain  persons  while  acting 
as  captain  and  harbor  master  of  the  port  of  New  York,  and  ratify- 
ing and  legalizing  their  acts,  is  not  contrary  to  Article  III.,  §  19,  of 
the  Constitution.  Cole  v.  State,  102  N.  Y.  48.  Under  Article  VII., 
§  4,  of  the  Constitution,  providing  that  no  one  acting  on  behalf 
of  the  State  shall  audit,  allow,  or  pay  any  claim  which  as  between 
citizens  would  be  barred  by  lapse  of  time,  claims  are  not  barred 
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which  have  been  duly  presented  for  payment  or  allowance.  Such 
claims  need  not  be  presented  to  the  board  of  audit  or  the  Court 
of  Claims,  but  presented  to  the  legislature  or  to  any  ofBcer  or 
body  having  jurisdiction  to  pay,  allow,  or  act  upon  the  claim,  and 
the  prosecution  thereof  with  reasonable  diligence  is  enough  to 
suspend  the  running  of  time  against  the  claim.  Corkmgs  v.  State, 
99  N.  Y.  491,  16  Abb.  N.  C.  448. 

This  constitutional  prohibition  does  not  apply  to  a  claim  for 
services  and  materials  furnished  State  officers,  nor  enforceable  in 
any  tribunal  until  it  receives  legislative  recognition.  O'Hara  v. 
State,  112  N.  Y.  146,  20  St.  Rep.  647. 

In  Parmcntcrv.  State,  135  N.  Y.  154,48  St.  Rep.  129,  it  was  held 
that  in  a  case  where  the  statute  left  but  a  very  short  period 
within  which  to  present  a  claim,  and  it  appeared  that  the  claimant 
was  engaged  in  trying  to  collect  it  by  mandamus  proceedings 
against  the  State  comptroller,  and  that  much  of  the  delay  was 
caused  by  the  non-action  of  the  courts  which  the  claimant  was 
powerless  to  prevent,  it  was  held  that  the  Statute  of  Limitations 
did  not  run  against  the  claim.  This  case  was  cited  with  approval 
in  Supvrs.  of  Cayuga  Coiuity  v.  State,  153  N.  Y.  279,  which 
held  that  the  limitation  imposed  by  the  Constitution  upon 
the  audit  allowance  or  payment  of  the  claims  against  the  State 
only  applies  where  a  tribunal  has  been  constituted  by  the  legis- 
lature to  hear  and  determine  the  controversy,  and  only  com- 
mences to  run  from  the  time  of  the  constitution  of  such  tribunal. 

\n  Peck  V.  State,  137  N.  Y.  372,  it  was  held  that  under  the 
circumstances  of  that  case  the  claim  was  barred  by  the  Statute 
of  Limitations,  and  that  the  Court  of  Claims  had  no  power  to  pass 
upon  it.  Where  land  is  taken  for  canal  purposes,  the  year  in 
which  the  claimant  is  required  to  file  his  claim  does  not  begin  to 
run  as  to  lands  permanently  appropriated  until  the  quantity  has 
been  determined  and  the  boundaries  described  on  the  maps  or 
marked  on  the  ground  by  monuments.  Yaiv  v.  State,  127  N,  Y. 
190,  38  St.  Rep.  60. 

Where  a  claim  was  presented  and  proved  under  the  act  of 
1870,  for  continuous  damages,  part  accruing  within  two  years,  the 
claimant  is  entitled  to  recover  damages  accruing  within  that 
period ;  it  is  only  prior  damages  that  are  barred.  Folts  v.  State, 
118  N.  Y.  406.  Chapter  321,  Laws  1870,  does  not  confer  a  new 
jurisdiction  to  hear  claims  against  the  State  for  the  taking  of  the 
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fee  in  lands  or  for  the  appropriation  of  a  continuous  and  perma- 
nent easement  therein  for  canal  purposes.  Benedict  v.  State,  120 
N.  Y.  228. 

On  the  hearing  of  a  claim  based  on  the  giving  away  of  a  canal 
bridge  over  which  claimants  were  attempting  to  roll  heavy 
weights,  it  was  held  to  be  error  to  permit  a  witness  for  the  State 
to  testify  that  he  left  the  bridge  in  his  judgment  safe  for  the 
ordinary  uses  of  a  highway  bridge,  and  that  stones  of  that  size 
were  an  excessive  load  for  the  bridge  as  constructed.  McDonald 
V.  State,  127  N.  Y.  18,  37  St.  Rep.  248.  It  was  held  error  to 
allow  a  claimant  to  introduce  a  record  of  a  previous  award  made 
by  the  Court  of  Claims  for  a  similar  claim  "to  show  the  liability 
of  the  State."     Stone  v.  State,  138  N.  Y.  124,  51  St.  Rep.  718. 

In  State  V.  County  of  Kings,  125  N.  Y.  312,  34  St.  Rep.  782,  it 
was  held  that  no  appeal  would  lie  from  an  award  determining, 
claims  of  the  State  for  balances  due  on  State  tax  accounts, 
since  no  appeal  lies  unless  authorized  by  statute.  Where  a  claim 
was  wholly  rejected  and  no  award  whatever  made,  it  was  held 
that  the  right  to  recover  some  sum  must  appear  conclusively 
in  order  to  raise  the  question  of  error,  in  the  absence  of  an 
erroneous  ruling  adverse  to  the  claimant.  Spencer  v.  State,  135 
N.  Y.  619,  48  St.  Rep.  442. 

A  statement  in  a  notice  of  appeal  that  the  court  erred  in  re- 
ceiving evidence  against  the  objection  and  exception  of  the  ap- 
pellant, is  sufficient  to  point  out  the  error  where  the  record  did 
not  show  that  any  other  evidence  than  that  pointed  out  Avas 
admitted  against  objection.  McDonald  v.  State,  127  N.  Y.  18, 
37  St.  Rep.  248.  Where  an  award  is  modified  by  the  Court  of 
Appeals  only  by  increasing  it.  the  modified  award  bears  interest 
from  the  same  date  as  the  original  award.  Sajre  v.  State,  128 
N.  Y.  622,  38  St.  Rep.  932. 

A  claim  against  the  State  for  extra  work  done  under  a  contract 
to  do  certain  printing  for  each  of  the  legislative  sessions  is  one 
which  in  its  nature  would  bear  interest  from  the  time  it  accrued, 
and  it  is  proper  for  the  Court  of  Claims  to  award  it.  Sayre  v. 
State,  128  N.  Y.  622,  38  St.  Rep.  932. 

The  Court  of  Appeals  has  jurisdiction  upon  an  appeal  from  the 
Court  of  Claims  to  modify  an  award  by  increasing  it  to  an  amount 
of  damages  established  by  undisputed  evidence,  Sayre  v.  State, 
123  N.  Y.  291,  33  St.  Rep.  156. 


CHAPTER  XXX. 

DISCHARGE    OF    MORTGAGES    OF    RECORD    IN    CERTAIN 

CASES. 

Laws  1862,  chap.  365,  as  am'd  by  Laws  1898,  ch.  174. 

g  1.  Discharge,  how  obtained  by  petition,  etc.;  proviso  as  to 
mortgages  assigned  where  assignment  is  not  acknowledged. 

The  mortgagor,  his  heirs,  or  any  person  having  any  interest  in  any  lands  described 
in  any  mortgage  of  real  estate  in  this  State,  which  is  recorded  in  this  State,  and  which, 
from  the  lapse  of  time,  is  presumed  to  be  paid,  or  in  any  moneys  into  which  said 
lands  have  been  converted  under  a  decree  of  a  court  of  competent  jurisdiction,  and 
which  are  held  in  place  of  such  lands  to  answer  such  mortgage,  may  present  his  peti- 
tion to  the  courts  mentioned  in  this  act,  asking  that  such  mortgage  may  be  discharged 
of  record.  Such  petition  shall  be  verified ;  it  shall  describe  the  mortgage,  and  when 
and  where  recorded,  and  shall  allege  that  such  mortgage  is  paid  ;  that  the  mortgagee 
has,  or  if  there  be  more  than  one  mortgagee,  that  all  of  them  have  been  dead  for  more 
than  five  years ;  or,  if  such  mortgagee  be  a  corporation  or  association,  that  such  cor- 
poration or  association  has  ceased  to  exist  and  do  business  as  such  for  more  than  five 
years  ;  the  time  and  place  of  his  or  their  death,  and  place  of  residence  at  the  time  of 
his  or  their  death  ;  whether  or  not  letters  testamentary  or  of  administration  have  been 
taken  out,  or  if  said  mortgagee  or  mortgagees  at  the  time  of  his  or  their  death  resided 
out  of  this  State,  whether  or  not  letters  testamentary  or  of  administration  have  been 
taken  out  in  the  county  where  such  mortgaged  premises  are  situated  ;  or,  if  a  corpora- 
tion or  association,  its  last  place  of  business  ;  the  names  and  places  of  residence,  as 
far  forth  as  the  same  can  be  ascertained,  of  the  heirs  of  such  mortgagee  or  mort- 
gagees ;  or,  if  such  mortgagee  be  a  corporation  or  association,  then  the  names  of  one 
or  more  of  the  receivers,  if  any  were  appointed,  or  of  the  person  who  has  the  care  of 
the  closing  up  of  the  business  of  such  corporation  or  association ;  and  that  such 
mortgage  has  not  been  assigned  or  transferred,  and  if  such  mortgage  has  been  assigned, 
state  to  whom  and  the  facts  in  regard  to  the  same.  Provided,  however,  that  if  such 
mortgage  has  been  duly  assigned,  by  indorsement  thereof  or  otherwise,  but  not  ac- 
knowledged so  as  to  entitle  the  same  to  be  recorded,  then  it  shall  be  competent  for 
the  court,  at  any  time  within  the  period  aforesaid,  upon  proof  that  all  the  matters 
hereinbefore  required  to  be  stated  in  said  petition  are  true,  and  that  the  assignee  of 
such  mortgage  if  living,  or  his  personal  representative  if  dead,  has  been  i)aid  the 
amount  due  thereon,  to  make  an  order  that  such  mortgage  be  discharged  of  record. 
Provided,  further,  that  in  case  of  a  mortgage  which  was  recorded  more  than  fifty  years 
prior  to  the  presentation  of  such  petition,  if  the  petitioner  is  unable  with  reasonable 
diligence  to  ascertain  the  facts  herein  required  to  be  stated  in  the  petition,  other  than 
the  fact  of  payment,  the  petition  may  set  forth  the  best  knowledge  and  information  of 
the  petitioner  in  respect  thereto  and  what  efforts  have  been  made  to  ascertain  such 
facts,  and  if  the  court  shall  be  satisfied  that  the  petitioner  has  made  reasonable  effort 
to  ascertain  such  facts,  and  that  the  same  cannot  be  ascertained  with  reasonable  dili- 
gence, it  may  then,  in  its  discretion,  proceed  upon  said  petition  as  hereinafter  pro- 
vided.    (Thus  am'd  by  L.  1898,  ch.  174.) 

8  2.  Where  presented. 

Such   petition  may  be  presented  to  the  Supreme   Court  in  the  county  where  the 
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mortgaged  premises  are  situated,  or  to  the  county  court  of  such  county,  or  when 
situated  in  the  city  of  New  York,  to  the  Superior  Court  thereof,  or  when  situated  in 
the  city  of  Buffalo,  to  the  Superior  Court  thereof.     (Thus  am'd  by  L.  1882,  ch.  100,) 

§  3.  Order  to  show  cause;  publication  and  service  thereof. 

The  court  upon  the  presentation  of  such  petition,  shall  make  an  order  requiring  all 
persons  interested  to  show  cause  at  a  certain  time  and  place,  why  such  mortgage 
should  not  be  discharged  of  record.  The  names  of  the  mortgagor,  mortgagee,  and 
assignee,  if  any,  the  date  of  the  mortgage  and  where  recorded  and  the  town  or  city  in 
which  the  mortgaged  premises  are  situate  shall  be  specified  in  the  order.  The  order 
shall  be  published  in  such  newspaper  or  newspapers,  and  for  such  time  as  the  court 
shall  direct.  The  court  may  also  direct  the  order  to  be  personally  served  upon  such 
persons  as  it  shall  designate. 

§  4.  Commission  to  take  testimony  ;  order  of  court. 

The  court  may  issue  commissions  to  take  the  testimony  of  witnesses  and  may  refer 
it  to  a  referee  to  take  and  report  proofs  of  the  facts  stated  in  the  petition.  The  cer- 
tificate of  the  proper  surrogate  or  surrogates,  whether  or  not  letters  testamentary  or  of 
administration  have  been  issued,  shall  be  evidence  of  the  fact ;  and  the  certificate  of 
the  clerk  of  the  county  or  counties  in  which  the  mortgage  premises  have  been  situate, 
since  the  date  of  the  said  mortgage,  shall  be  evidence  of  the  assignment  of  such  mort- 
gage, or  of  a  notice  of  the  pendency  of  an  action  to  foreclose  such  mortgage,  and  of 
such  other  matters  as  may  be  therein  stated ;  or  if  a  notice  of  the  pendency  of  an 
action  to  foreclose  such  mortgage  has  been  filed,  then  his  certificate  that  such  mortgage 
has  never  been  foreclosed,  unless  the  allegation  of  payment  shall  be  denied,  and  evi- 
dence be  given  tending  to  rebut  the  presumption  of  payment,  arising  from  lapse  of 
time,  such  lapse  of  time  shall  be  sufficient  evidence  of  payment.  Upon  being  satisfied 
that  the  matters  alleged  in  the  petition  are  true,  the  court  may  make  an  order  that 
the  mortgage  be  discharged  of  record.     (Thus  am'd  by  L.  1882,  ch.  278.) 

§  5.  Duty  of  county  clerk. 

The  county  clerk  upon  being  furnished  with  a  certified  copy  of  such  order  and  paid 
the  fees  allowed  by  law  for  discharging  mortgages,  shall  record  said  order  and  dis- 
charge the  mortgage  of  record. 

The  act  of  1862,  to  authorize  the  discharge  of  mortgages  of 
record  in  certain  cases,  is  designed  to  remove  an  existing  incum- 
brance which  has  been  paid  in  fact,  and  not  by  some  presumption 
of  law.  The  principle  is  well  settled,  and  where  a  remedy  is  given 
by  statute,  all  the  requirements  imposed  by  it  must  be  complied 
with.  Matter  of  To%vnsend,  4  Hun,  31,  6  Sup.  Ct.  227,  citing 
Dudley  V.  Mayheiv,  3  Coms.  9  ;  Renwick  v.  Morris,  3  Hill,  62, 
appeal  dismissed  without  opinion,  63  N.  Y.  631,  cited  and  com- 
mented upon  in  Pangburn  v.  Miles,  10  Abb.  N.  C.  42  (47). 
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Precedent  for  Petition. 


In  the  Matter  of  the  Petition  of  The  Trustees  for 
the  Management  and  Care  of  the  Fund  for  the 
Support  of  the  Episcopate  in  the  Diocese  of 
Western  New  York  for  the  Discharge  of  a  Cer- 
tain Mortgage. 

To  the  County  Court  of  Genesee  County  : 

The  petition  of  The  Trustees  for  the  Management  and  Care  of  the 
Fund  for  the  Support  of  the  Episcopate  in  the  Diocese  of  Western 
New  York  respectfully  alleges  : 

That  your  petitioner  is  a  domestic  corporation  and  is  the  owner  in 
fee-simple  of  the  premises  situate  in  the  town  of  Pembroke, 
Genesee  County,  New  York,  distinguished  by  township  number 
twelve  in  the  fourth  range  of  said  townships  made  for  the  Holland 
Land  Company  by  Joseph  Elliott,  and  by  being  part  of  lot  number 
seventeen  bounded  as  follows  :   (Insert  description.) 

That  your  petitioner  became  the  owner  of  said  premises  by 
purchase  upon  a  sale  and  foreclosure  of  a  certain  mortgage  given  by 
Elizabeth  Adair  and  husband  to  James  Rowan.  That  your  petitioner 
has  made  a  contract  with  Charles  F.  Tabor  for  the  sale  of  said 
premises  to  him,  but  that  said  Charles  F.  Tabor  objects  to  the  title 
of  your  petitioner,  on  account  of  a  certain  mortgage  purporting  to 
be  made  by  John  G.  Porter  and  Julia  Ann,  his  wife,  to  Henry  B. 
Blair,  dated  March  15,  1843,  ^'^'^  recorded  in  the  Genesee  County 
clerk's  otifice  April  10,  1843,  i"  Liber  28  of  Mortgages,  at  page  316, 
to  secure  the  payment  of  the  sum  of  two  hundred  dollars  ($200), 
on  or  before  the  15th  of  March,  1848,  with  annual  interest,  which 
said  mortgage  appears  upon  the  records  of  said  county  to  be  undis- 
charged and  a  lien  upon  the  premises  above  described. 

That  your  petitioner  has  made  diligent  inquiry  of  persons  living  in 
the  vicinity  of  said  property  concerning  the  parties  to  said  mortgage, 
and  from  such  inquiry  and  from  the  time  which  has  elapsed  since 
the  making  of  said  mortgage  and  from  the  fact  that  intermediate 
owners  of  said  property  have  never  been  called  upon  to  pay  any 
part  of  said  mortgage,  your  petitioner  believes,  and  therefore  alleges, 
that  such  mortgage  is  paid,  and  that  the  mortgagee  has  been  dead 
for  more  than  five  years.  Your  petitioner  has  not  been  able  to 
ascertain  and  does  not  know  the  time  and  place  of  the  death  of  the 
said  mortgagee,  Henry  B.  Blair,  or  whether  or  not  said  mortgagee 
at  the  time  of  his  death  resided  in  or  out  of  this  State,  but  your 
petitioner  is  able  to  state  and  does  allege  that  letters  testamentary 
or  of  administration  upon  the  estate  of  the  said  Henry  B.  Blair  have 
not  been  taken  out  in  the  county  where  such  mortgaged  premises 
are  situated. 

Your  petitioner  has  not  been  able  to  learn  and  does  not  know  the 
names  and  places  of  residence  of  the  heirs  of  such  mortgagee. 
Your  petitioner  further  states  that  said  mortgage  has  not  been 
assigned  or  transferred  and  has  never  been  foreclosed. 

Your  petitioner  refers  to  the  official  abstracts  of  title  made  by  the 
clerk  of  Genesee  County,  his  certiticate  that  said  mortgage  has  never 
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been  assigned  or  foreclosed,  the  certificate  of  the  surrogate  of  said 
county  that  no  letters  of  administration  or  letters  testamentary  have 
ever  been  issued  by  the  surrogate's  court  of  said  county  on  the 
estate  of  said  Henry  B.  Blair;  the  affidavit  of  Julia  A.  Nash,  who 
was  the  owner  of  the  said  mortgaged  premises  from  the  year  1851 
to  February  19,  1866,  in  which  she  sets  forth  that  she  never  heard  of 
the  said  mortgage  until  the  year  1877,  when  it  appeared  upon  an 
abstract  made  by  the  county  clerk,  that  she  never  was  called  upon 
to  pay  any  part  of  the  interest  or  principal  of  said  mortgage,  and 
that  she  verily  believes  that  said  mortgage  was  long  since  paid,  and 
the  affidavit  of  Charles  F.  Tabor  as  to  his  inquiry  in  the  neighbor- 
hood concerning  the  parties  to  said  mortgage,  and  the  affidavit  of 
William  A.  Andrews,  all  of  which  are  hereto  annexed  as  evidence  of 
the  fact  that  said  mortgage  has  been  paid. 

Wherefore,  your  petitioner  prays  that  this  court  will  make  an 
order  requiring  all  persons  interested  to  show  cause  why  such  mort- 
gage should  not  be  discharged  of  record,  and  unless  cause  shall  be 
shown,  to  make  and  order  that  said  mortgage  be  discharged  of 
record. 

Dated  September  28,  1897.  (Signature.) 

{Add  verification). 

Certificate  of  Surrogate's  Clerk. 

State  of  New  York, 

County  of  Genesee, 

Surrogate's  Court, 

I,  Fred  A.  Lewis,  clerk  of  the  surrogate's  court  of  the  county  of 

Genesee,  do  hereby  certify  that  I  have  examined  the  indexes   of  the 

records  of  said  surrogate's  court  in  my  care  and  custody  as  the  clerk 

of  said  court,  and  that  I  have  found  no  proceeding  of  any  nature  taken 

in   the  matter  of  the  estate  of  Henry  B.    Blair,  deceased,    and  no 

letters  of  administration  or  letters  testamentary  issued  in  said  estate. 

In    testimony    whereof   I    have   hereunto    set    my    hand    and 

[l.   s.J      affixed  the  seal  of  said   court  at  the  town   of  Batavia,    this 

14th  day  of  September,  1897.  F.   A.    LEWIS, 

Clerk  0/ Surrogates  Court. 

Certificate  of  County  Clerk. 


John  G.  Porter  and  Julia  Ann,  his  wife,  of 
N.  Y.  City,  Mason, 


Henry  B.  Blair,  of  N.  Y.  City,  Coffee 
Roaster. 


Mortgage  dated  March  15,  1843,  re- 
corded April  10,  1843,  in  Liber  28, 
page  316,  for  $200,  upon  part 
of  Lot  17,  T.  12,  R.  4,  Holland 
Purchase,  Gen.  Co.,  N.  Y.,  con- 
taining 100  acres,  more  or  less, 
said  principal  payable  on  or  be- 
fore March  15,  1848,  with  interest 
annually. 


Genesee  County  Clerk's  Office,  ss.  .• 

I  hereby  certify  that  I  have  examined  the  general  indexes  in  this 
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office  for  assignments  of  above   mortgage,  also   for  notice  of  pen- 
dency of  an  action  to  foreclose  the  same,  and  find  none. 

Witness  my  hand  and  the  seal  of  said  county  this  14th  day  of 
[l.  S.J     September,  1897.  C.  A.  HULL, 

Clerk. 

Affidavit. 

State  of  New  York,      ) 

County  of  Genesee,   j 

William  A.  Andrews,  being  duly  sworn,  deposes  and  says  that  he 
is  77  years  of  age,  and  resides  in  the  town  of  Pembroke,  Genesee 
County,  New  York,  and  is  familiar  with  the  premises  heretofore  sold 
upon  a  mortgage  situated  in  said  town,  and  upon  which  premises  he 
is  informed  that  a  mortgage  was  executed  by  one  John  G.  Porter  to 
Henry  Blair  in  or  about  the  year  1843.  That  he  came  to  said  town 
in  the  year  1853,  and  with  the  exception  of  a  few  years'  absence  he 
has  always  since  said  year  of  1853  continued  to  reside  in  said  town 
and  only  a  few  rods  distant  from  said  mortgaged  premises.  That  in 
all  the  time  he  has  resided  in  said  town  he  never  knew  any  such  man 
as  John  G.  Porter  or  Henry  Blair,  and  that  since  1853  neither  of  them 
have  resided  upon  said  premises,  or,  so  far  as  deponent  knows,  in 
said  town  of  Pembroke. 

And  deponent  further  says  that  he  never  heard  of  said  mortgage 
until  within  the  last  few  months,  and  since  said  foreclosure. 

Subscribed  and  sworn    to    before  I    WILLL'VM  A.  ANDREWS, 
me,  August  iyth,  1897.  \ 

ANDREW  F.  CLARK, 

Jus/ice  of  the  Peace. 

Affidavit. 

State  of  New  York,  '\ 

County  of  Erie,      >-  ss.  .■ 

City  of  Buffalo,  )  ' 

Charles  F.  Tabor,  being  duly  sworn,  deposes  and  says  that  he  is 
well  acquainted  with  the  premises  in  the  town  of  Pembroke,  Gene- 
see County,  N.  Y. ,  upon  which  a  mortgage  is  claimed  to  have  been 
executed  by  one  John  G.  Porter  to  Henry  Blair  about  the  year  1843. 
That  deponent  has  an  interest  in  a  farm  about  80  rods  therefrom  and 
has  had  for  many  years.  That  deponent  has  made  incjuiry  in  the 
neighborhood  of  said  premises  of  the  oldest  residents  for  the 
purpose  of  ascertaining  whether  said  Porter  or  said  Blair  is  now  liv- 
ing. That  deponent  has  not  after  diligent  search  and  inquiry  been 
able  to  find  any  person  in  said  town  of  Pembroke  who  knows  of  the 
location  of  either  of  said  parties  or  has  heard  of  them  or  either  of 
them  for  fifty  years. 

And  deponent  verily  believes  from  such  inquiry  that  neither  said 
Blair  or  Porter  are  now  alive  or  have  been  resitlents  in  said  town  of 
Pembroke  within  fifty  years.  CHARLES  F.   TABOR. 

Sworn  to  before  me  this  i8th  ) 
day  of  August,  1897.         [ 

LAFAY  C.  WILTSIE, 

Notary  Public. 


DISCHARGE    OF   MORTGAGES    OF    RECORD.  I  1 79 

Art.   I.     Order  to  Show  Cause. 


Order  to  Show  Cause. 

At  a  term  of  the  county  court  of  Genesee  County,  held  at  the  surro- 
gate's office,  in  the  village  of  Batavia,  N.  Y.,  on  the  i8th  day 
of  October,  1897  : 

Present: — Hon.    Safford  E.  North,  County  Judge. 

COUNTY  COURT— Of  Genesee  County. 

In  the  Matter  of  the  Petition  of  The  Trustees 
for  the  Management  and  Care  of  the  Fund  for 
the  Support  of  the  Episcopate  in  the  Diocese 
of  Western  New  York,  for  tire  Discharge  of  a 
certain  Mortgage. 


Upon  reading  and  filing  the  petition  of  the  trustees  for  the  manage- 
ment and  care  of  the  fund  for  the  support  of  the  Episcopate  in  the 
diocese  of  Western  New  York,  duly  verified,  which  said  petition  de- 
^  scribes  a  certain  mortgage  of  record  in  the  clerk's  office  in  the  county 
of  Genesee,  purporting  to  be  made  by  John  G.  Porter  and  Julia  Ann 
Porter,  his  wife,  to  Henry  B.  Blair,  dated  March  15.  1843,  and  re- 
corded in  said  clerk's  office  April  10,  1843,  in  Liber  48  of  Mortgages, 
at  page  316,  to  secure  the  payment  of  the  sum  of  two  hundred  dol- 
lars ($200)  on  or  before  the  15th  of  March,  1848,  with  annual  inter- 
est, which  said  mortgage  appears  to  be  undischarged  and  a  lien  upon 
the  premises  of  said  petitioner,  situate  m  the  tovv^n  of  Pembroke  in 
said  county  ;  that  such  mortgage  is  paid,  that  the  mortgagee  has 
been  dead  for  more  than  five  years,  that  no  letters  testamentary  or  of 
admmistration  upon  the  estate  of  the  said  mortgagee  have  been 
taken  out  in  the  said  county  of  Genesee,  and  that  the  said  petitioner 
has  been  unable  to  ascertain  the  time  and  place  of  the  death  of  the 
said  m.ortgagee,  or  whether  or  not  at  the  time  of  his  death  he  resided 
in  or  out  of  the  State  of  New  York,  and  also  has  been  unable  to  learn 
the  names  and  places  of  residence  of  the  heirs  of  such  mortgagee  ; 
and  that  such  mortgage  has  not  been  assigned  or  transferred ;  and 
upon  motion  of  Elbridge  L.  Adams,  attorney  for  the  petitioner,  it  is 

Ordered,  that  all  persons  interested  in  the  said  mortgage  be,  and 
they  are  hereby,  required  to  show  cause,  at  a  term  of  this  court 
appointed  to  be  held  on  the  8th  day  of  November,  1897,  at  the  surro- 
gate's court  in  the  village  of  Batavia,  at  2  o'clock  p.  m.,  why  such 
mortgage  should  not  be  discharged  of  record. 

It  is  further  ordered,  that  this  order  shall  be  published  in  the  Daily 
News,  a  newspaper  published  in  the  village  of  Batavia  in  said 
county,  once  a  week  for  two  weeks. 

Enter.  SAFFORD  E.  NORTH. 


ii8o  dischargp:  of  mortgages  of  record. 

Art.   I.     Order  Discharging  Mortgage. 

Order  Discharging  Mortgage. 

At  a  term  of  tlie  county  court  of  Oenesee  County,  held  at  the  surro- 
gate's ot^ce,  in  the  village  of  Batavia,  N.  Y.,  on  the  8th  day  of 
November,  1897  : 

Present: — Hon.  Safford  E.  North,  Comity  Judge. 

COUNTY  COURT— Of  Genesee  County. 


In  the  Matter  of  the  Petition  of  The  Trustees 
for  the  Management  and  Care  of  the  Fund  for 
the  Sujiport  of  the  Episcopate  in  the  Diocese 
of  Western  New  York,  for  the  Discharge  of  a 
certain  Mortgage. 


The  above-named  petitioner,  having  presented  to  this  court  its 
petition,  duly  verified,  describing  a  certain  mortgage  of  record  in 
the  clerk's  office  in  the  county  of  Genesee,  purporting  to  be  made 
by  John  G.  Porter  and  Julia  Ann  Porter,  his  wife,  to  Henry  B.  Blair, 
dated  March  15,  1843,  ^^""^  recorded  in  said  clerk's  office  April  10, 
1843,  i"  Liber  28  of  Mortgages,  at  page  316,  to  secure  the  payment 
of  the  sum  of  two  hundred  dollars  ($200)  on  or  before  the  15th 
of  March,  1848,  which  said  mortgtige  appears  to  be  undischarged 
and  a  lien  upon  the  premises  of  the  petitioner  situated  in  the  town 
of  Pembroke,  in  said  county,  and  alleging  that  such  mortgage  is 
paid,  and  that  the  mortgagee  has  been  dead  for  more  than  five  years, 
and  that  no  letters  testamentary  or  of  administration  upon  the 
estate  of  the  said  mortgagee  have  been  taken  out  in  the  said  county 
of  Genesee,  and  that  said  petitioner  has  been  unable  to  ascertain 
the  time  and  place  of  the  death  of  the  said  mortgagee,  or  whether 
or  not  at  the  time  of  his  death  he  resided  in  or  out  of  the  State  of 
New  York,  and  also  has  been  unable  to  learn  the  names  and  places 
of  residence  of  the  heirs  of  such  mortgagee,  and  that  such  mortgage 
has  not  been  assigned  or  transferred,  and  this  court  having  hereto- 
fore and  on  the  i8th  day  of  October,  1897,  made  an  order,  requiring 
all  persons  interested  to  show  cause  at  a  term  of  this  court  appointed 
to  be  held  on  the  8th  day  of  November,  1897,  at  the  surrogate's 
court  in  the  village  of  Batavia,  at  two  o'clock  p.  m.,  why  such 
mortgage  should  not  be  discharged  of  record,  and  directing  that  the 
order  should  be  published  in  the  Daily  News,  a  newspaper  published 
in  the  village  of  Batavia,  in  said  county,  once  a  week  for  two  weeks, 
and  there  having  appeared  at  the  time  and  place  specified  in  said 
order  Klbridge  L.  Adams,  Esq.,  attorney  for  the  petitioner,  and  no 
one  having  appeared  to  show  cause  why  said  mortgage  should  not 
be  discharged,  and  the  said  petitioner  having  presented  to  the  court 
the  original  abstract  of  title,  made  by  the  county  clerk  of  said 
county,  and  duly  certified  by  him  to  be  a  true  statement  of  the 
records  of  said  clerk's  office,  and  the  certificate  of  the  surrogate  of 
said  county  that  no  letters  testamentary  or  of  administration  have 
been  issued  upon  the  estate  of  said  Henry  B.  Blair,  deceased,  and 
the  certificate  of  the  clerk  of  said  county  that  said  mortgage  has 
never  been  assigned,  and  that  no  notice  of  the  pendency  of  an 
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action  to  foreclose  the  same  has  been  filed  or  recorded  in  said  clerk's 
office,  and  the  affidavit  of  Julia  A.  Nash,  who  was  the  owner  of  the 
premises  in  question,  upon  which  the  said  mortgag-e  appears  to  be 
a  lien,  from  the  year  1851  to  the  19th  of  February,  1866,  in  which 
she  deposes  that  she  never  heard  of  said  mortgage  during  all  of  said 
time,  and  was  never  called  upon  to  pay  any  part  of  the  interest  or 
principal  of  said  mortgage,  and  that  she  verily  believes  that  said 
mortgage  was  paid  long  before  she  owned  said  property,  and  the 
affidavit  of  William  A.  Andrews,  of  the  town  of  Pembroke,  in  said 
county,  and  the  affidavit  of  Charles  F.  Tabor,  and  the  allegation  of 
the  payment  of  said  mortgage  not  having  been  denied,  and  no 
evidence  having  been  given  to  rebut  the  presumption  of  payment 
arising  from  lapse  of  time,  and  proof  having  been  made  of  the  pub- 
lication of  the  order  of  this  court  granted  October  18,  1897,  as 
directed  by  said  order,  and  the  court  being  satisfied  that  the  matters 
alleged  in  said  petition  are  true,  it  is  therefore 

Ordered,  that  the  mortgage  purporting  to  be  made  by  John  G. 
Porter  and  Julia  Ann,  his  wife,  to  Henry  B.  Blair,  dated  March  15, 
1843,  ^^^'i  recorded  in  Genesee  County  clerk's  office  April  10,  1843, 
in  Liber  28  of  Mortgages,  at  page  316,  to  secure  the  payment  of  the 
sum  of  tvv'o  hundred  dollars  ($200),  be  discharged  of  record,  and 
the  county  clerk  of  said  county  of  Genesee,  upon  being  furnished 
with  a  certified  copy  of  this  order,  and  paid  the  fees  allowed  by  law 
for  discharging  mortgages,  shall  discharge  said  mortgage  of  record. 


CHAPTER  XXXI. 

RESIGNATION  OR  REMOVAL  OF  TRUSTEES,  AND  APPOINT- 
MENT OF  SUCCESSOR. 

Real    Property  Law,  §§    91,  92.      Personal  Property  Law,  §  8. 

§  91.  Trust  estate  not  to  descend. 

On  the  death  of  the  last  surviving  or  sole  trustee  of  an  express  trust,  the  trust  estate 
shall  not  descend  to  his  heirs  nor  pass  to  his  next  of  kin  or  personal  representatives  ; 
but  in  the  absence  of  a  contrary  direction  on  the  part  of  the  person  creating  the  same, 
such  trust,  if  unexecuted,  shall  vest  in  the  Supreme  Court,  with  all  the  powers  and 
duties  of  the  original  trustee,  and  shall  be  executed  by  some  person  appointed  for 
that  purpose  under  the  direction  of  the  court,  who  shall  not  be  appointed  until  the 
beneficiary  thereof  shall  have  been  brought  into  court  by  such  notice  in  such  manner 
as  the  court  or  a  justice  thereof  may  direct. 

§  92.  Resignation  or  removal  of  trustee,  and  appointment  of 
successor. 

The  Supreme  Court  has  power,  subject  to  regulations  established  for  the  purpose 
in  the  general  rules  of  practice  : 

1.  On  his  application  by  petition  or  action,  to  accept  the  resignation  of  a  trustee, 
and  to  discharge  him  from  the  trust  on  such  terms  as  are  just. 

2.  In  an  action  brought,  or  on  a  petition  presented,  by  any  person  interested  in  the 
trust,  to  remove  a  trustee  who  has  violated  or  threatens  to  violate  his  trust,  or  who  is 
insolvent,  or  whose  insolvency  is  apprehended,  or  who  for  any  other  cause  shall  be 
deemed  to  be  an  unsuitable  person  to  execute  the  trust. 

3.  In  case  of  the  resignation  or  removal  of  a  trustee,  to  appoint  a  new  trustee  in  his 
place,  and  in  the  meantime,  if  there  is  no  acting  trustee,  to  cause  the  trust  to  be  exe- 
cuted by  a  receiver  or  other  officer  under  its  direction.  This  section  shall  not  apply 
to  a  trust  arising  or  resulting  by  implication  of  law,  nor  where  other  provision  is  spe- 
cially made  by  law,  for  the  resignation  or  removal  of  a  trustee  or  the  appointment  of 
a  new  trustee. 

§  8.  When  trust  vests  in  Supreme  Court. 

On  the  death  of  a  surviving  trustee  of  an  express  trust,  the  trust  estate  does  not 
pass  to  his  next  of  kin  or  personal  representatives,  but,  if  the  trust  be  unexecuted,  it 
vests  in  the  Supreme  Court  and  shall  be  executed  by  some  person  appointed  by  the 
court,  whom  the  court  may  invest  with  all  or  any  of  the  power  and  duties  of  the 
original  trustee.  The  beneficiary  of  the  trust  shall  have  such  notice  as  the  court  may 
direct  of  the  application  for  the  appointment  of  such  person.  (Laws  1897,  chap.  417, 
Art.  I.,  §  8.  This  provision  of  the  Personal  Property  Law  stands  in  the  place  of  Laws 
of  1882,  chap.  185.) 

Trustees  should  be  permitted  to  resign  where  disagreements 
have  arisen  between  them  and  the  grantor  of  the  trust  deed  who 
is  the  primary  beneficiary  disturbing  their  relations  to  such  an  ex- 
tent as  to  render  them  incapable  of  friendly  and  harmonious  rela- 
tions.    Parker  v.  Allen,  38  St.  Rep.  481,  14  Supp.  265. 

A  trustee  after  acceptance  cannot  discharge  himself  from  lia- 
bility by  resignation,  and  the  substituted  trustee   must  set  forth 
1182 


RESIGNATION   OR   REMOVAL   OF   TRUSTEES.  II 83 

Art.   I.     When  Trusts  Vests  in  Supreme  Court. 

the  necessary  facts  to  show  the  regularity  of  his  appointment. 
Crugar  v.  Halliday,  11  Paige,  314,  reversing  3  Edvv.  Ch.  565. 
Under  the  provisions  of  the  Revised  Statutes  vesting  in  the 
Supreme  Court  any  unexecuted  express  trust  in  real  estate  upon 
death  of  the  surviving  trustee,  and  authorizing  the  appointment 
by  it  of  some  person  to  complete  the  execution  of  the  trust,  and 
under  provisions  of  chapter  185  of  the  Laws  of  1882,  making 
similar  provisions  as  to  personal  property,  upon  the  application 
for  appointment  of  a  trustee  the  court  has  jurisdiction  only  to 
inquire  whether  the  deceased  trustee  was  at  the  time  of  his  death 
engaged  in  the  execution  of  an  apparent  trust,  and  whether  that 
trust  remains  in  any  respect  unexecuted.  If  these  facts  appear 
it  is  the  duty  of  the  court  to  make  the  appointment.  Matter  of 
Petition  of  Waring,  99  N.  Y.  1 14. 

Upon  the  death  of  the  surviving  trustee  the  trust  devolves 
upon  the  court,  and  power  is  given  to  the  court  to  appoint  a 
person  to  execute  the  trust.  Faile  v.  Crawford,  30  App.  Div. 
536,  citing  Brater  v.  Hopper,  "/y  Hun,  246.  There  seems  to  be  a 
distinction  between  the  right  of  the  court  to  appoint  a  substituted 
trustee  and  its  right  to  appoint  a  person  to  act  under  its  direction 
and  execute  the  trust.  It  is  held,  however,  in  30  App.  Div. 
{supra),  that  it  does  not  interfere  with  the  rights,  duties,  and  powers 
of  the  person  so  appointed.  It  seems  that  there  is  no  power  in 
the  court  to  appoint  a  new  trustee  upon  the  death  of  a  trusted 
and  it  is  only  in  a  case  where  the  trustee  has  resigned  or  is  re- 
moved that  the  statute  gives  power  to  appoint  a  new  trustee. 
Upon  death  of  trustee  the  statute  (i  R.  S.  730,  §  68)  only  con- 
templates the  appointment  of  a  person  to  execute  the  trust 
under  the  direction  of  the  court.     Brater  y.  Hopper,  yj  Hun,  246. 

Wilde  V.  Robinson,  85  Hun,  362,  holds  that  where  the  Supreme 
Court  attempts  to  appoint  a  person  trustee,  although  it  had  no 
power  to  make  such  appointment,  the  person  designated  will  be 
deemed  to  be  the  person  appointed  by  the  court  for  the  purpose 
of  executing  the  trust  under  its  direction.  The  distinction  be- 
tween a  trustee  and  a  person  appointed  to  execute  the  trust  does 
not  appear  to  be  made  in  Wilcox  v.  Gilchrist,  85  Hun,  i  (13),  nor 
in  the  Matter  of  Carpenter,  131  N.  Y.  86,  where  it  is  held  that 
under  chapter  185  of  the  Laws  of  1882,  vesting  in  the  Supreme 
Court  unexecuted  express  trusts  in  personal  property  upon  the 
death  of  the  surviving  trustee,  a  new  trustee  may  be  appointed 
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upon  prima  facie  cd^se  being  made,  not  conclusively  disproved, 
showing  that  the  property  in  the  hands  of  the  executor  or  ad- 
ministrator was  either  held  by  him  at  the  time  of  the  decease  of 
the  first  trustee  or  was  the  proceeds  of  the  trust  estate.  On  the 
death  of  the  surviving  trustee  the  trust  estate  does  not  go  to  his 
heir  or  legal  representative,  but  the  execution  of  the  trust  de- 
volves upon  the  Court  of  Chancery.  Haivlcyv.  Ross,  y  Paige,  103  ; 
McCoskcr  V.  Brady,  i  Barb.  Ch.  329,  i  N.  Y.  214. 

In  People  ex  rel.  Collins  v.  Donaliue,  70  Hun,  317,  54  St.  Rep. 
33,  24  Supp.  437,  it  is  held  that  where  a  valid  trust  has  been 
created,  and  after  the  death  of  the  trustee  the  court  appoints  as 
his  successor  the  life  beneficiary,  such  appointment  is  not  null 
and  void,  and  cannot  be  attacked  collaterally.  The  appointment 
of  the  cestui  que  trust  as  successor  of  a  testamentary  trustee  is 
irregular  merely  and  not  void.  Mulry  v.  Miilry,  89  Hun,  531, 
35  Supp.  618,  70  St.  Rep.  41 1  ;  Locy  v.  Stanley,  83  Hun,  420,  64 
St.  Rep.  746 ;  s.  C.  147  N.  Y.  560,  70  St.  Rep.  332. 

Where  no  duties  remain  to  be  performed  after  the  death  of  the 
trustee,  except  to  pay  the  funds  to  the  beneficiaries,  it  is  not 
necessary  to  appoint  a  new  trustee,  but  the  executor  of  the  de- 
ceased trustee  may  make  such  payments.  Boyer  v.  Decker,  5 
App.  Div.  623,  40  Supp.  609.  The  appointment  of  a  trustee  by 
a  court  of  general  jurisdiction  "  to  execute  the  trusts  mentioned 
and  declared"  in  the  will,  involves  an  adjudication  that  the 
trust  was  created  in  the  will.  Smith  v.  Trust  Company,  154  N. 
Y.  333,  affirming  12  App.  Div.  278,  42  Supp,  740. 

The  remaindermen  are  entitled  to  notice  of  an  application  for 
the  appointment  of  a  new  trustee  upon  the  death  of  the  orig- 
inal trustee.  Matter  of  Welch,  20  App.  Div.  412,  46  Supp.  689  ; 
Matter  of  Reinich,  20  App.  Div.  416,  46  Supp.  902.  The  latter 
case  holds  that  remaindermen  who  reside  outside  the  jurisdiction 
of  the  court  and  cannot  be  served  with  notice  may  apply  to  the 
court  for  protection.  In  the  Matter  of  Welch,  supra,  it  is  held 
that  the  appointment  of  a  person  as  trustee  who  is  in  the  employ 
of  life  beneficiary  is  improper  where  there  is  a  contest  with  the 
remaindermen  as  to  the  application  of  the  fund  arising  from  the 
sale  of  real  property.  An  order  entered  by  default  in  the  peti- 
tion for  appointment  of  a  new  trustee  in  the  place  of  one  de- 
ceased should  not  be  broader  than  the  prayer  of  the  petition. 
Matter  of  Lezy,  12  App.  Div.  341,  42  Supp.  863. 
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Petition. 


In  the  Matter  of  the  Trusteeship  of  the  Will  of 
Andries  Schoonmaker,  deceased. 


78  N.  Y.  244. 


To  Ihe  Supreme  Courl  of  the  State  0/  New  York  : 

The  petition  of  Abram  E.  Schoonmaker,  of  High  Falls,  in  the  town 
of  Rosendalc,  in  the  county  of  Ulster  and  State  of  New  York,  respect- 
fully shows  : 

That  in  1863,  his  father,  Andries  Schoonmaker,  of  the  same  place, 
died,  leaving  a  will  which  was  duly  proved  and  recorded  in  the 
Ulster  surrogate's  office,  in  Book  O,  on  page  527,  July  3,  1863,  and 
which  will  bears  date  May  8,  1863,  in  and  by  which  will  the  said 
Andries  Schoonmaker  gave,  devised,  and  bequeathed  all  his  property, 
real  and  personal,  to  Dr.  George  Chambers,  of  Stone  Ridge,  in  the 
town  of  Marbletown,  in  the  county  and  State  aforesaid,  in  trust  for 
the  support  of  the  said  Abram  E.  Schoonmaker  during  his  natural 
life,  and  after  his  death  the  said  property  to  vest  in  and  become  the 
property  of  the  children  of  the  said  Abram  E.  Schoonmaker. 

That  the  bulk  of  the  property  so  devised  by  the  said  will  consists 
of  a  farm  at  High  Falls,  aforesaid,  of  about  eighty  acres,  and  on 
which  there  is  a  valuable  cement  quarry. 

That  the  said  George  Chambers  now  declines  to  act  or  to  execute 
his  said  trust,  and  has  executed  a  transfer  of  the  title  to  all  property 
which  he  received  under  said  will  and  of  all  his  right,  title,  and  inter- 
est therein  to  Daniel  E.  Donovan,  of  Kingston,  N.  Y. ,  to  the  end  that 
the  said  Donovan  may  assume  and  execute  the  trusts  and  obligations 
mentioned  in  said  will  in  the  ]:^ace  and  stead  of  the  said  Chambers. 

That  the  said  Donovan  has  expressed  his  willingness  to  accept  the 
said  trusts. 

That  the  following  are  the  children  of  the  said  Abram  E.  Schoon- 
maker now  living,  to  wit  : 

(Insert  names. ) 

Wherefore  your  petitioner  prays  that  an  order  may  be  granted 
appointing  Daniel  E.  Donovan  to  execute  the  said  trusts  under  said 
will  in  the  place  and  stead  of  the  said  George  Chambers. 

Dated  July  26,  1895.  ABRAM  E.  SCHOONMAKER. 

Ulster  County,  ss.  .• 

Abram  E.  Schoonmaker,  the  above  petitioner,  being  duly  sworn, 
says  that  he  has  read  and  heard  the  foregoing  petition  and  that  the 
same  is  true  of  his  own  knowledge  except  as  to  the  matters  therein 
stated  on  information  and  belief  ;  as  to  those  matters  he  believes  it 
to  be  true.  ABRAM  E.  SCHOONMAKER. 

Sworn  to  and  subscribed  before  me.  ) 
this  27th  day  of  July,  1895.  | 

JOHN  E.   VAN  ETTEN, 

Notary  Public,  Kingston,  N.  Y. 
I   hereby  consent  to  accept  the  trust  mentioned  in    the    within 
petition. 

Dated  July  29,  1895.  DANIEL  E.  DONOVAN. 
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Order. 

{Caption. ) 


In  the  Matter  of  the  Trusteeship  under  the  Will  (  -3  j^  y  244 
of  Andries  Schoonmaker,  deceased.  f '        •     •    ^• 

Andries  Schoonmaker  having  by  his  will  dated  May  8th,  1863,  and 
recorded  in  the  Ulster  surrogate's  otfice,  in  Book  O  of  wills,  on  page 
527,  July  3,  1863.  devised  and  bequeathed  all  his  projjerty  to  George 
Chambers,  in  trust  for  the  purposes  named  in  said  will,  and  the  said 
George  Chambers  having  refused  and  declined  to  execute  the  said 
trusts  and  having  transferred  and  conveyed  to  Daniel  E.  Donovan 
all  the  property  received  by  said  will,  and  all  his  right,  title,  and 
interest  therein  and  to  each  and  every  part  thereof,  to  the  end  that 
the  said  Daniel  E.  Donovan  may  execute  the  trusts  and  obligations 
mentioned  in  said  will  in  the  place  and  stead  of  George  Chambers, 
and  on  reading  and  filing  the  petition  of  Abram  E.  Schoonmaker, 
dated  and  verified  July  26th,  1895,  joined  in  by  Blandina  N.  and 
Andries  Schoonmaker,  the  only  two  children  over  sixteen  years  of 
age  of  the  said  Abram,  and  on  reading  and  filing  the  written  consent 
of  the  said  Daniel  E.  Donovan  accepting  said  trusteeship  under  said 
will  and  conveyance  from  Chambers,  and  on  motion  of  Van  Etten 
&  Clearwater,  attorneys  for  the  parties  concerned,  it  is 

Ordered,  that  the  said  transfer  and  conveyance  from  the  said 
George  Chambers  to  said  Daniel  E.  Donovan  is  hereby  approved, 
sanctioned,  and  confirmed,  and  the  said  Daniel  E.  Donovan  is  hereby 
appointed  to  execute  said  trust  under  said  will  in  the  place  and  stead 
of  the  said  George  Chambers.  T.  R.  WESTBROOK, 

Enter.  Justice  Supreme  Court. 

Notice  of  Motion. 


In  the  Matter  of  the  Application  of  James   C. 

Holden  for  leave  to   resign  as  Trustee  of  the    ^^^d^  Y    i;8q 
Trusts  created  by  the  Will  of  Albert  Weber,  '  •     •  i  y* 

deceased. 


Take  notice,  that  on  the  annexed  petition  and  on  the  decree  here- 
tofore rendered  in  the  suit  of  Martha  Weber  against  Ferdinand  Mayer 
and  others,  a  copy  of  which  is  annexed  to  said  petition,  we  shall 
move  this  court  at  a  Special  Term  thereof  to  be  held  at  the  chambers 
thereof  in  the  court-house  in  the  city  of  New  York  on  the  20th  day 
of  August,  1888,  at  II  o'clock  in  the  forenoon,  or  as  soon  thereafter 
as  counsel  can  be  heard,  that  the  prayer  of  the  said  petitioner  be 
granted,  and  that  such  other  and  further  relief  be  granted  the  peti- 
tioner in  the  premises  as  to  the  court  may  seem  just. 
Dated  New  York,  August  9,  1888. 
{.Directed  to  all  parties  i7ilereste(i). 

HORNBLOWER  &  BYRNE, 

Attorneys  for  Petitioner, 

iVo.  280  Broadway,  New  Fork. 
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Petition. 

NEW  YORK  SUPREME  COURT— County  of  New  York. 
_ . 


In  the  Matter  of  the  Petition  of 
James  C.  Holden,  etc. 


126  N.Y.  589. 


To  the  Supreme  Court  0/ the  State  0/ New  York  : 
The  petition  of  James  C.  Holden  respectfully  shows  : 
That  Albert  Weber,  late  of  the  city  and  county  of  New  York, 
deceased,  departed  this  life  on  the  25th  day  of  June,  1897,  leaving  a 
last  will  and  testament,  which  was  duly  admitted  to  probate  by  the 
surrogate  of  the  county  of  New  York  on  the  loth  day  of  July,  1897. 
A  copy  of  said  last  will  and  testament  is  hereto  annexed. 

That  in  and  by  said  last  will  and  testament  he  appointed  his  wife, 
Martha  Weber,  executrix,  and  his  son  Albert  Weber,  Junior,  executor 
thereof,  and  after  certain  specific  bequests  and  devises  to  his  wife, 
gave  all  the  remainder  and  residue  of  his  property,  real  and  personal, 
to  Frederick  E.  Mayer,  A.  P.  Higgins,  Frederick  E.  Weber,  Martha 
Weber,  and  Albert  Weber,  Junior,  t"o  hold  in  trust  during  the  lifetime 
of  the  said  Albert  Weber,  junior,  or  such  shorter  period  as  provided 
for.  The  said  will  directed  that  the  business  as  theretofore  carried  on 
by  the  testator  should  be  continued  as  far  as  might  be  consistent 
with  the  powers  and  duties  which  he  could  in  that  behalf  confer 
upon  his  said  trustees  according  to  the  laws  of  the  State  of  New 
York. 

And  the  said  will  further  directed  that  out  of  the  earnings  and 
profits  of  his  said  estate  and  until  his  debts  and  liabilities  should  be 
fully  paid  out  of  the  trust  estate,  the  trustees  should  pay  an  annuity 
of  $4,000  a  year  to  his  wife,  Martha  Weber,  and  an  annuity  of  $1,000 
to  each  of  his  daughters,  Robina  Weber  and  Martha  Weber,  and 
after  payment  of  all  his  debts  the  trustees  should  set  apart  out  of  his 
estate  the  sum  of  $100,000,  the  income  of  which  should  be  applied  to 
the  use  of  his  wife,  Martha  Weber,  during  her  natural  life,  and  the 
further  sum  of  $50,000,  the  income  of  which  should  be  applied  to 
the  use  of  his  daughter  Robina  Weber  during  her  life,  and  the  further 
sum  of  $50,000,  the  income  of  which  should  be  applied  to  the  use  of 
his  daughter  Martha  Weber  during  her  life,  and  said  annuities 
thereupon  to  cease. 

And  said  will  further  directed  that  as  far  as  maybe  consistent  and 
proper  and  in  accordance  with  the  laws  of  the  State  of  New  York, 
this  sum  of  $100,000  and  the  two  sums  of  $50,000  each  be  drawn 
from  the  profits  of  the  piano  business,  as  the  same  may  be  carried  on 
as  aforesaid.  And  said  will  further  provided  that  as  soon  as  the 
debts  and  legacies  and  bequests  provided  for  should  be  paid,  and  the 
several  funds  directed  to  be  set  apart  and  invested  for  his  wife  and 
daughters  should  be  so  set  apart  and  invested,  the  trustees  should 
convey  the  remainder  and  residue  of  his  estate,  real  and  personal, 
then  remaining,  to  his  son  Albert  Weber,  Junior,  to  his  own  use  and 
benefit  absolutely  forever. 

And  by  a  codicil  to  said  will  and  testament,  which   codicil  was 
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duly  admitted  to  probate  to<;^ethcr  with  said  last  will,  and  a  copy  of 
which  codicil  is  hereto  annexed,  it  was  among  other  things  provided 
that  as  to  each  of  the  sums  of  $50,000  set  apart  for  the  benefit  of  the 
daughters  of  the  testator,  the  same  should  upon  the  death  of  such 
daughter  descend  to  and  vest  in  her  child  or  children  or  the  issue  of 
any  child  or  children,  if  any,  who  survive  her. 

Your  petitioner  further  shows  that  the  said  testator  left  him  sur- 
viving as  his  only  heirs  at  law  and  next  of  kin,  his  son,  Albert 
Weber,  Junior  ;  his  two  daughters,  Robina  and  Martha  (said  Robina 
being  the  wife  of  Wm.  M.  Protheroe),  and  his  widow,  Martha 
Weber. 

Your  petitioner  further  shows  that  at  the  time  of  the  death  of  said 
testator  he  was  engaged  in  the  business  of  manufacturing  and  sell- 
ing pianos,  and  owned  a  large  establishment  in  the  city  of  New 
York  in  which  the  business  was  carried  on,  including  certain  real 
estate  of  large  value  upon  which  the  factory  and  place  of  business 
of  the  said  testator  was  located. 

Your  petitioner  further  shows  that  the  said  trustees,  or  some  of 
them,  entered  upon  the  discliarge  of  their  duties  and  undertook  to 
carry  on  the  business  formerly  carried  on  by  Albert  Weber. 

That  previous  to  January  i,  1884,  a  very  large  indebtedness  had 
accrued  and  the  business  carried  on  by  said  trustees  became  greatly 
embarrassed,  and  in  the  month  of  January,  1884,  an  action  was  com- 
menced by  Martha  Weber,  widow  of  the  said  Albert  Weber,  against 
the  remaining  trustees  and  parties  in  interest,  whereby  she  sought 
to  have  such  "trustees  removed  and  a  receiver  appointed,  and  prayed 
also  for  the  appointment  of  a  receiver  pending  the  determination  of 
said  action.  That  the  parties  defendant  to  said  suit  were  (insert 
names  of  defendants).  That  in  said  suit  Julien  T.  Davies  was  ap- 
pointed guardian  for  the  ad  litem  infant  defendants  (insert  names), 
and  all  parties  duly  appeared  in  said  action. 

That  Charles  E.  Lydecker,  Esq.,  of  the  city  of  New  York,  was 
appointed  receiver  in  said  action,  and  as  such  receiver  took  the  prop- 
erty and  assets  of  said  business  under  his  charge. 

That  one  Frederick  Rullman  was  made  a  party  to  said  suit  on  his 
own  motion  on  behalf  of  himself  and  other  creditors  similarly 
situated. 

That  on  or  about  the  8th  day  of  August,  1884,  a  decree  was  eii- 
tered  in  the  said  action,  a  copy  of  which  is  hereto  annexed,  and  in 
and  by  said  decree  your  petitioner  was  appointed  trustee  under  the 
last  will  and  testament  of  Albert  Weber,  deceased,  in  the  place  and 
stead  of  the  persons  named  therein,  and  the  Fidelity  &  Casualty  Com- 
pany approved  as  surety  for  the  said  trustee,  and  the  receiver  was 
directed  to  turn  over  to  your  petitioner  the  property  and  effects  in 
his  possession,  and  your  petitioner  was  made  a  party  defendant  to 
the  said  action,  and  it  was  directed  that  he  might  from  time  to  time 
apply  at  the  foot  of  the  decree  for  instructions  in  carrying  out  the 
trusts  of  the  said  will  on  notice  to  the  parties  to  the  said  action,  and 
your  petitioner  thereupon  entered  upon  the  discharge  of  his  duties 
as  such  trustee,  and  has  been  acting  as  such  trustee  continuously 
until  the  present  time. 
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Your  petitioner  further  shows  that  at  the  time  of  his  appointment 
the  said  estate  was  embarrassed  by  debts  to  the  amount  of  $300,000 
or  thereabouts,  some  of  which  was  in  judgment. 

That  the  taxes  upon  the  real  estate  belonging  to  the  deceased  were 
unpaid  and  in  arrears  for  four  or  five  years  ;  that  said  property  had 
been  sold  for  arrears  of  taxes  and  was  liable  to  be  sold  again. 

That  at  the  request  of  the  then  existing  creditors  of  the  estate, 
and  with  the  consent  and  approbation  of  all  parties  in  interest,  your 
petitioner  appointed  Albert  Weber,  Junior,  the  manager  of  the  busi- 
ness. 

Your  petitioner  further  says  that  he  has  paid  all  the  indebtedness 
of  the  said  business  which  was  due  and  owing  at  the  time  of  his 
appointment,  except  those  secured  by  mortgage. 

That  he  has  caused  to  be  paid  all  arrears  of  taxes  upon  the  real 
estate  of  the  testator,  and  that  the  business  entrusted  to  his  care  is 
now  upon  a  sound  financial  basis,  and  that  the  assets  of  the  said  busi- 
ness very  largely  exceed  the  current  liabilities  which  are  necessarily 
incident  to  the  carrying  on  of  said  business. 

Your  petitioner  further  says  that  he  is  the  age  of  63  years  and  up- 
wards, and  is  not  in  vigorous  physical  health  ;  that  the  burden  of 
carrying  on  the  said  business  and  the  responsibility  consequent 
thereupon  are  very  heavy,  and  that  the  constant  strain  upon  the  ner- 
vous system  of  your  petitioner  is  more  than  he  is  able  to  bear  and 
is  seriously  affecting  his  health. 

Your  petitioner  further  says  that  since  the  date  of  the  said  decree, 
to  wit,  the  8th  day  of  August,  1884,  two  other  children  of  the  said 
Robina  Protheroe  have  been  born,  one  of  whom  has  since  died, 
leaving  three  children  now  surviving,  namely  (insert  names),  and 
for  whom  Julien  T.  Davies  was  guardian  ad  litem,  and  Evelyn  Pro- 
theroe, who  was  not  a  party  to  the  said  decree. 

That  the  said  Martha  Weber,  daughter  of  the  said  deceased,  is 
unmarried. 

That  all  of  the  just  debts  of  the  said  Albert  Weber  existing  at  the 
time  of  his  death,  except  those  secured  by  mortgage,  have  been  paid 
in  full,  and  that  the  only  parties  now  having  or  claiming  to  have 
any  interest  in  said  property  are  (insert  names).  All  of  said  chil- 
dren of  said  Robina  Protheroe  are  infants  under  the  age  of  14 
years. 

Wherefore,  your  petitioner  prays  that  he  may  be  permitted  to  re- 
sign and  be  discharged  from  his  duties  and  responsibilities  as  trustee 
aforesaid,  and  that  a  new  trustee  maybe  appointed  in  his  place,  and 
that  his  accounts  may  be  passed  and  that  a  referee  maybe  appointed 
for  the  purpose  of  examination  and  passing  upon  his  accounts,  and 
that  all  the  parties  to  the  decree  above  referred  to — and  that  all  the 
parties  in  interest  above  named,  may  be  required  to  show  cause 
why  he  should  not  be  permitted  to  resign,  and  that  your  petitioner 
may  have  such  other  and  further  relief  as  may  as  may  be  just. 

Dated  New  York,  August  9,  1888.  JAMES  C.  HOLDEN, 

{Add  verification. )  Trustee. 
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Order  of  Reference. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  in  and  for  the  city  and  county  of  New  York,  on  the  24th 
day  of  December,   1888  : 

Present : — Hon.  Abraham  R.  Lawrence,  Justice. 


In  the  Matter  of  the  Petition  of  1      /-  xt  ir     o 

James  C.  Ilolden,  etc.  f  '  "^  N.  Y.  589. 


Upon  reading  and  filing  the  petition  of  James  C.  Holden,  verified 
the  9th  day  of  August,  1888,  and  a  copy  of  the  will  of  Albert  Weber, 
thereto  annexed,  bearing  date  the  30th  day  of  May,  1879,  and  a 
copy  of  the  codicil  to  the  said  will  bearing  date  the  i8th  day  of  June, 
1879,  also  thereto  annexed,  and  a  copy  of  the  judgment  or  decree  in 
the  suit  of  Martha  Weber  against  Ferdinand  Mayer  and  others,  exec- 
utors and  trustees  under  the  last  will  and  testament  of  Albert  Weber, 
deceased,  and  others,  defendants,  entered  on  the  8th  day  of  August, 
1884,  and  a  copy  of  which  is  also  annexed  to  the  said  petition,  and 
on  reading  and  tiling  the  notice  of  motion  annexed  to  said  petition 
dated  the  loth  day  of  August,  1888,  and  on  reading  and  tiling  the 
proof  of  due  service  thereof  on  all  the  parties  and  attorneys  to  whom 
said  notice  of  motion  is  addressed,  and  on  reading  tlie  order  entered 
on  the  loth  day  of  August,  1885,  appointing  Theodore  F.  Hascall, 
Esq.,  guardian  ad  litem  of  Evelyn  Protheroe,  an  infant,  and  one  of 
the  parties  in  this  proceeding,  and  the  papers  on  which  the  said 
order  was  granted  ;  and  also  on  reading  the  order  entered  in  this 
proceeding  on  the   20th  day  of  August,  1888,  appointing  Theo.  F. 

Hascall,     Esq.,    guardian     ad   litem    for   and ,    infant 

parties  in  this  proceeding,  and  the  papers  on  which  the  said  order 
was  granted,  and  after  hearing  William  IJ.  Hornblower,  of  counsel 
for  the  petitioner,  James  C.  Holden,  trustee,  on  behalf  of  the  said 
trustee,  in  favor  of  the  motion,  and  after  hearing  Charles  E.  Lydecker, 
Esq.,  of  counsel  for  Albert  Weber,  andC.  C.  Protheroe,  F>sq.,  of  counsel 
for  Martha  Weber,  Jr.,  and  Robina  Protheroe,  and  after  hearing  H. 
W.  VanderPoel,  Esq.,  of  counsel  forT.  F.  Hascall,  guardian  <2<////<?w, 
and  William  Mann.  F^sq. ,  of  counsel  for  Martha  Weber,  widow  of 
Albert  Weber,  deceased,  it  is 

Ordered,  that  the  prayer  of  the  said  petitioner  James  C.  Holden 
for  permission  to  resign  his  duties  as  trustee  under  the  will  ot  the 
late  Albert  Weber,  and  under  the  decree  and  judgment  of  this  court 
in  suit  of  Martha  Weber  against  Ferdinand  Mayer  and  others,  be 
and  it  hereby  is  granted. 

******** 

It  is  further  ordered,  that  the  same  be  referred  to  Hon.  Noah  Davis 
as  referee  to  take  proof  and  report  to  this  court  as  to  the  proper 
person  or  persons  to  be  appointed  in  the  place  of  the  said  James  C. 
Holden,  as  trustee  aforesaid,  and  as  to  what  would  be  a  suitable 
compensation  for  such  substituted  trustee,  and  that  the  said  referee 
report  to   the   court   witli  all  convenient  speed,  and  that  upon  the 
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coming  in  of  his  report  and  upon  final  action  by  this  court,  with 
regard  to  the  appointment  of  such  trustee  or  trustees — and  upon  the 
quahfication  of  the  said  trustee  or  trustees,  the  petitioner  James  C. 
Holden  shall  cease  to  be  such  trustee,  and  shall  be  relieved  from  his 
duties  as  such  trustee,  and  shall  turn  over  to  his  successor  or  success- 
ors the  assets  in  his  hands  as  trustee,  and  thereupon  the  said 
referee  shall  proceed  as  provided  and  directed  in  the  order  of  refer- 
ence made  and  duly  entered  herein  in  the  month  of  December, 
1888,  at  a  Special  Term  of  this  court,  and  take  and  state  the  ac- 
counts of  the  said  James  C.  Holden  as  trustee  upon  such  notice  to 
the  parties  appearing  in  this  proceeding  as  the  said  referee  may 
describe  ;  and  upon  the  coming  in  of  the  said  report  of  the  said 
referee  upon  the  said  accounting,  and  upon  the  approval  of  the  same 
according  to  the  rules  and  practice  of  this  court,  and  upon  his  turning 
over  to  the  new  trustee  or  trustees  all  assets  and  property  of  trust 
for  which  he  has  become  or  shall  have  become  responsible,  the  said 
trustee  shall  be  finally  discharged  from  his  office. 

Order  Finally  Discharging  Trustee. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  in  and  for  the  city  and  county  of  New  York,  at  the  chambers 
thereof,  in  the  county  court-house  in  said  city,  on  the  8th  day  of 
August,  1889  : 

Present : — Hon.  George  L.  Ingraham,  Justice. 

In  the  Matter  of  the   Petition  of 
James  C.  Holden. 


Whereas,  By  an  order  and  decree,  entered  herein  on  the  31st  day 
of  July,  1889,  it  was  among  other  things  provided  that  James  C. 
Holden,  the  petitioner  herein,  be  discharged  from  all  the  duties  and 
responsibilities  of  his  trusteeship,  and  be  relieved  from  any  liability 
to  any  of  the  parties  thereto,  or  any  of  the  beneficiaries  under  the 
will  of  Albert  Weber,  deceased,  or  to  the  beneficiaries  of  the  trust  for 
the  purposes  of  which  he  was  appointed  trustee,  and  that  a  certain 
bond  for  the  faithful  discharge  of  his  duties,  filed  on  the  8th  day  of 
August,  1884,  in  a  case  wherein  Martha  Weber,  widow  of  Albert 
Weber,  deceased,  was  plaintiff,  and  Ferdinand  Mayer  and  others  as 
executors  of  the  trustees  under  the  last  will  and  testament  of  Albert 
Weber,  deceased,  and  others,  were  defendants,  and  wherein  this 
petitioner  was  appointed  trustee,  be  vacated  and  cancelled,  and  be 
delivered  up  to  Messrs.  Hornblower  &  Byrne,  attorneys  for  said 
James  C.  Holden,  trustee,  and  the  surety  thereon  fully  exonerated 
and  discharged,  upon  the  said  James  C.  Holden  causing  to  be  paid 
within  five  days  from  the  entry  of  said  order  and  decree  to  the  new 
trustee  of  said  trust  created  by  the  will  of  said  Albert  Weber,  de- 
ceased, William  Foster,  $20,000.  said  payment  to  be  made  upon 
certain  conditions  and  terms  set  forth  in  the  aforesaid  decree,  and  in 
the  report  of  Hon.  Noah  Davis,  referee,  and  filed  herein  on  the  31st 
day  of  July,  1888  ;  and 
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Whereas,  In  said  decree  it  was  further  ordered,  adjudged,  arid 
decreed,  that  upon  the  payment  of  the  said  $20,000  to  the  said  new 
trustee,  William  Foster,  said  payment  to  be  evidenced  by  the 
affidavit  of  said  Foster,  that  he  has  received  the  said  money,  the 
said  James  C.  Ilolden  shall  be  entitled  to  an  order  relieving  him  from 
all  liability  as  trustee,  and  vacating  and  cancelling  the  aforesaid 
bond  given  by  him  for  the  faithful  discharge  of  his  duties,  and  exon- 
erating and  discharging  the  surety  thereon,  and  directing  the  county 
clerk  to  deliver  said  bond  to  Messrs.  Hornblower&  Byrne,  attorneys 
for  said  James  C.  Ilolden,  trustee,  and  that  said  application  of  said 
James  C.  Holden  for  said  order  be  had  without  further  notice. 

Now,  on  reading  said  decree,  and  on  all  the  papers  and  proceed- 
ings wherein  said  decree  was  entered,  and  on  reading  and  filing  the 
affidavit  of  William  Foster  hereto  annexed,  whereby  it  appears  that 
the  said  William  Foster  within  five  days  from  the  entry  of  said  de- 
cree received  the  $20,000  referred  to  in  said  decree,  it  is,  on  motion 
of  Messrs.  Hornblower  &  Byrne,  attorneys  for  said  James  C.  Holden, 
trustee, 

Ordered,  that  the  said  James  C.  Holden  be  and  he  hereby  is  re- 
lieved from  all  liability  as  trustee  herein  ;  and  it  is 

Further  ordered,  that  the  bond  given  by  him  for  the  faithful  dis- 
charge of  his  duties  in  the  action  wherein  Martha  Weber,  widow  of 
Albert  Weber,  deceased,  was  plaintiff,  and  Ferdinand  Mayer  and 
other  executors  of  and  trustees  under  the  last  vvill  and  testament  of 
said  Albert  Weber,  deceased,  and  others,  were  defendants,  said  bond 
being  filed  on  the  8th  day  of  August,  1884,  be  vacated  and  cancelled, 
and  that  the  surety  on  said  bond  be  exonerated  and  discharged. 

Order  Substituting  Trustee. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  in  and  for  the  city  and  county  of  New  York,  at  the  county 
court-house  in  said  city,  on  the  17th  day  of  ^lay,  1889  : 

Present  : — Hon.  George  L.  Ingraham,  y«s//c^. 


In  the  Matter  of  the  Petition  of 
James  C.  Holden. 


126  N.  Y.  589. 


Whereas,  In  a  certain  action  in  the  Supreme  Court  of  the  State  of 
New  York,  held  in  and  for  the  county  of  New  York,  wherein  Martha 
Weber,  widow  of  Albert  Weber,  deceased,  was  plaintiff,  and  Ferdi- 
nand Mayer  and  others,  as  executors  of  and  trustees  under  the 
last  will  and  testament  of  said  Albert  Weber,  deceased,  and  others 
were  defendants,  a  decree  was  entered  on  or  about  the  8th  day  of 
August,  1884,  appointing  the  petitioner  herein,  James  C.  Holden, 
sole  trustee  under  the  said  last  will  and  testament  of  Albert  Weber, 
deceased,  upon  his  qualifying  as  such  sole  trustee  pursuant  to  the 
terms  of  said  decree  ;   and 

Whereas,  The  said  James  C.  Ilolden  thereafter  qualified  as  such  sole 
trustee  as  aforesaid,  antl  entered  upon  the  discharge  of  his  duties  as 
such,  and  has  since  continued  therein  ;  and 
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Whereas,  By  petition  dated  the  6th  day  of  August,  1888,  the  said 
James  C.  Holden  has  applied  to  the  court  for  permission  to  resign 
and  be  discharged  from  his  duties  and  responsibilities  as  trustee 
aforesaid,  and  that  a  new  trustee  may  be  appointed  in  his  place, 
and  that  his  accounts  may  be  passed ;  and 

Whereas,  By  order  made  and  entered  herein  in  the  office  of  the 
clerk  of  this  court,  on  the  26th  day  of  December,  1888,  the  prayer 
of  said  petitioner  was  granted,  and  the  matter  referred  to  Hon.  Noah 
Davis,  Esq.,  as  referee,  to  take  proofs  and  report  to  the  court,  among 
other  things,  a  proper  person  or  persons  to  be  appointed  in  the  place 
of  the  said  James  C.  Holden  as  trustee  aforesaid  ;  and 

Whereas,  The  said  referee  thereafter  made  and  filed  his  report, 
dated  the  24th  day  of  January,  1889,  together  with  the  testimony 
taken  by  him  in  relation  to  the  matters  reported  upon,  whereby  it 
appeared  that  Edward  L.  Hedden,  Esq.,  of  the  city  of  New  York,  is 
a  suitable  and  proper  person  to  be  appointed  as  such  trustee ;  and 

Whereas,  Upon  motion  to  confirm  such  report  and  order  or  decree 
of  this  court  herein,  bearing  date  the  31st  day  of  January,  1889,  was 
entered  in  the  office  of  the  clerk  of  this  court  on  the  4th  day  of 
February,  1889.  confirming  the  said  report  of  Hon.  Noah  Davis  as 
referee,  and  appointing  said  Edward  L.  Hedden  as  such  sole  trustee 
upon  his  filing  his  bond  ;   and 

Whereas,  Upon  proof  of  the  refusal  of  said  Edward  L.  Hedden 
to  file  his  bond  or  to  take  any  steps  to  become  such  trustee,  and  of 
his  (the  said  Hedden's)  desire  to  withdraw  his  consent  accepting 
such  trusteeship,  and  aforesaid  order  and  decree  dated  the  31st  day  of 
January,  1889,  and  entered  on  the  4th  day  of  February,  1889,  was 
in  all  things  vacated  and  set  aside  by  order  of  this  court,  duly  made 
and  entered  herein  in  the  office  of  the  clerk  of  this  court  on  the 
12th  day  of  April,   1889  ;  and 

Whereas,  It  was  by  said  last  mentioned  order  referred  back  to 
Hon.  Noah  Davis,  as  referee,  to  take  proofs  and  report  to  this  court, 
among  other  things,  a  proper  person  or  persons  to  be  appointed  in 
the  place  of  said  James  C.  Holden  as  trustee  aforesaid,  and  as  to 
what  would  be  a  suitable  compensation  for  such  substituted  trustee  ; 
and  further,  that  upon  the  coming  in  of  the  report  of  the  said  referee, 
and  upon  final  action  with  regard  to  the  appointment  of  such  sub- 
stituted trustee,  the  said  petitioner,  James  C.  Holden,  shall  cease  to 
be  such  trustee  and  be  relieved  from  his  duties  as  such  trustee,  and 
turn  over  to  his  successor  or  successors  the  assets  in  his  hands  as 
such  trustee  ;  and 

Whereas,  The  said  referee  has  made  and  filed  his  report,  dated  the 
20th  day  of  April,  1889,  together  with  the  testimony  taken  by  him 
in  relation  to  the  matters  reported  upon,  whereby  it  appears  that 
Willam  Foster,  Esq.,  of  the  city  of  Brooklyn,  is  a  suitable  and  proper 
person  to  be  appointed  such  trustee  ;  and  further,  that  the  said  Foster 
should,  before  entering  upon  the  trust  aforesaid,  give  bond  to  the  people 
of  the  State  of  New  York  in  the  penalty  of  $50,000  conditioned,  for 
the  faithful  discharge  of  his  duties  as  such  trustee  in  the  manner  and 
form  in  such  cases  usually  provided  ;  and  further,  that  the  suitable 
compensation  for  such  trustee  shall  be  the  sum  of  $5,000  per  annum 


1 194 


RESKINATION    OR   REMOVAL   OF   TRUSTEES. 


Art.   I.     Order  Substituting  Trustee. 


in  lieu  of  all  commissions,  and  in  addition  to  the  necessary  expenses 
of  procuring  and  executing-  the  bond  aforesaid. 

Now.  upon  motion  to  confirm  such  report,  etc.,  coming  on  regularly 
to  be  heard,  upon  reading  and  filing  the  annexed  stipulation  and 
consent  of  said  William  Foster,  Esq.,  dated  the  26th  day  of  April, 
1889,  accepting  the  said  trusteeship,  and  also  accepting  the  said 
compensation  in  said  referees  report  provided  for,  and  on  all  the 
papers,   orders,   and  proceedings  heretofore   had   herein,    and  after 

hearing and , 

Now,  upon  motion  of  C.  C.  Protheroe,  attorney  for  ]\Iartha  Weber, 
the  younger,  and  Robina  Protheroe,  it  is 

Ordered,  adjudged,  and  decreed,  that  the  said  report  be,  and  the 
same  hereby  is,  in  all  things  confirmed,  and  that  William  Foster, 
Esq.,  be  and  he  hereby  is  appointed  trustee  under  the  last  will  and 
testament  of  Albert  Weber,  deceased,  upon  his  giving  a  bond  to  the 
people  of  the  State  of  New  York  in  the  penalty  .of  $50,000  condi- 
tioned, for  the  faithful  discharge  of  his  duties  as  such  trustee  in  the 
manner  and  form  in  such  cases  usually  provided,  and  that  the 
appointment  of  the  said  trustee  shall  date  from  the  time  of  the  filing 
of  his  bond  ;   and  it  is 

Further  ordered,  adjudged,  and  decreed,  that  the  compensation  of 
the  said  William  Foster,  Esq.,  shall  be  fixed  at  $5,000  per  annum, 
payable  monthly,  in  lieu  of  all  commissions,  in  addition  to  a  reason- 
able premium  to  be  paid  for  procuring  the  bond  aforesaid,  not 
exceeding  $500  per  annum,  and  that  the  said  William  Foster  is 
hereby  authorized  from  time  to  time  to  pay  himself  the  said  coni- 
pensation  as  the  same  may  accrue,  and  charge  the  same  to  his 
account  as  trustee  ;   and  it  is  further 

Ordered,  adjudged,  and  decreed,  that  upon  the  filing  of  the  said 
bond,  the  said  William  Foster,  Esq.,  be  and  become  trustee  of  all 
the  property,  rights,  powers,  and  interest  of  the  original  trustees 
under  the  last  will  and  testament  of  Albert  Weber,  deceased,  and 
that  all  the  property,  rights,  powers,  and  interest  of  the  said  James 
C.  Holden,  trustee  under  the  said  decretal  order  in  the  said  action  of 
Martha  Weber  against  Ferdinand  Mayer  and  others  aforesaid,  be 
and  become  charged  with  and  subject  to  all  the  burdens  and  duties 
of  such  trustees  in  the  execution  of  the  trusts  of  said  will,  subject 
to  the  express  directions  of  this  and  the  aforesaid  decretal  order,  and 
the  orders  of  this  court  ;  and  it  is  further 

Ordered,  adjudged,  and  decreed,  tliat,  subject  to  the  directions 
herein  contained,  the  said  James  C.  Holden  deliver  to  the  said  new 
trustee,  within  six  days  after  his  qualifying  as  aforesaid,  each  and 
every  of  the  personal  property,  stocks,  debts,  assets,  and  effects  held 
and  possessed  by  him  as  such  trustee,  and  the  muniments,  books, 
vouchers,  and  papers  relating  thereto  in  his  custody,  and  that  he 
execute,  acknowledge,  and  deliver  to  the  said  new  trustee,  a  con- 
veyance of  all  the  real  property  of  the  said  estate  standing  in  his 
name  as  said  trustee. 

It  is  further  ordered,  adjudged,  and  decreed,  that  upon  his  qualify- 
ing as  aforesaid,  the  said  William  Foster.  Esq.,  be  and  he  hereby  is 
made  a  party  to  this  proceeding,  and  is  also  made  a  party  defendant 
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to  the  said  action  brought  in  this  court  by  Martha  Weber  against 
Ferdinand  Mayer  and  others,  and  as  such  shall  be  entitled  to 
notice  of  any  proceedings  in  such  action,  or  of  any  other  further 
proceedings  herein,  and  that  the  said  trustee  or  any  of  the  parties 
interested  may  from  time  to  time  apply  at  the  foot  of  this  decree  and 
the  said  judgment  of  August  8th,  1884,  in  said  action  for  instruc- 
tions for  carrying  out  the  trusts  of  the  said  will  on  notice  to  the 
parties  interested  ;  and 

It  is  further  ordered,  adjudged,  and  decreed,  that  as  to  all  liabilities 
lawfully  incurred  by  the  said  James  C.  Holden  as  trustee  under  the 
terms  of  the  decree  entered  on  the  8th  day  of  August,  1884,  appoint- 
ing the  said  James  C.  Holden  sole  trustee  under  the  last  will  and 
testament  of  said  Albert  Weber,  deceased,  or  lawfully  incurred  under 
the  terms  of  the  last  will  and  testament  of  the  said  Albert  Weber, 
deceased,  the  same  shall  be  and  remain  a  charge  upon  the  estate  in 
the  hands  of  the  new  trustee  and  upon  all  property  delivered  to  the 
new  trustee  by  said  James  C.  Holden,  and  the  said  Holden,  trustee, 
shall  be  relieved  from  all  personal  liability  by  reason  thereof,  or  by 
reason  of  any  promissory  notes  or  other  evidences  of  debt  given  by 
him  as  trustee  for  such  indebtedness,  and  that  the  said  William 
Foster,  Esq.,  shall  have  the  power  and  authority  to  liquidate  and 
satisfy  such  just  debts  and  obligations  lawfully  incurred  by  said 
former  trustee,  James  C.  Holden,  or  the  trustees  under  the  last  will 
and  testament  of  said  Albert  Weber,  deceased,  and  to  give  his 
promissory  notes  as  such  trustee  for  the  purpose  of  securing  an  ex- 
tension of  time  for  the  payment  of  any  such  lawful  debts  or  claims 
against  said  former  trustee  or  trustees,  and  that  he  continue  to  pay 
the  annuities  provided  for  under  the  will  of  said  Albert  Weber, 
deceased,  until  the  further  order  of  this  court. 

It  it  further  ordered,  adjudged,  and  decreed,  that  pursuant  to  the 
order  made  and  entered  herein,  dated  the  26th  day  of  December, 
1888,  the  said  James  C.  Holden,  trustee,  can  have  his  acts  and  pro- 
ceedings in  the  premises  before  the  referee  in  the  said  order  named, 
and  expenses  of  the  accounting  of  the  said  Holden  as  trustee 
therein,  to  be  a  charge  upon  the  trust  funds  in  the  hands  of  the  new 
trustee,  unless  otherwise  ordered. 
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ARTICLE  L 
Special  Proceedings  Under  Election  Law  Considered. 

An  order  determining  a  proceeding  by  mandamus,  under  § 
114  of  the  Election  Law,  for  a  recount  of  ballots  objected  to  as 
marked  for  identification,  or  rejected  as  void,  is  a  special  pro- 
ceeding.    Peo.  ex  rcl.  Fccney  v.  Bd.  of  Canvassers,  1 56  N.  Y.  36. 

In  addition  to  the  section  above  referred  to  of  the  Election 
Law,  several  other  provisions  are  made  for  application  to  the  court 
by  way  of  summary  order  or  mandamus,  which  must  necessarily 
be  regarded  as  special  proceedings.  Section  31  is  authority  for 
an  application  to  a  court  justice  or  judge  to  act  with  reference  to 
the  adding  and  erasing  names  on  the  register  of  election.  Sec- 
tions 56  and  65  provide  for  the  filing  of  objections  to  the  certifi- 
cate of  nomination  and  proceedings  to  be  had  thereon  in  the 
Supreme  Court  or  before  a  justice.  Section  114  gives  the  court 
power  to  institute  and  carry  on  a  judicial  investigation  of  bal- 
lots, and  §  133  prescribes  the  manner  for  correcting  statements 
of  State  and  county  boards  of  canvassers. 

It  will  be  noted,  upon  examination  of  authorities,  that  very 
many  and  difficult  cases  have  arisen  under  this  statute,  and 
several  cases  have  been  passed  upon  by  the  Court  of  Appeals, 
thus  furnishing  precedents  for  the  method  of  procedure  for  this 
class  of  cases.  These  precedents  arc  not  readily  accessible  to  at- 
torneys, in  the  haste  with  which  this  class  of  proceedings  must 
ordinarily  be  instituted,  and  the  citation  of  authorities  herein- 
after given  is  for  that  reason  accompanied  with  a  very  complete 

set  of  precedents  applicable  to  each  of  the  cases  referred  to. 
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The  importance  of  the  subject  will  be  best  appreciated  by 
reference  to  the  language  of  the  court  in  Matter  of  Stewart, 
155  N.  Y.  545,  where  it  is  said:  "In  order  to  appreciate  the 
object  of  the  present  Election  Law,  it  is  necessary  to  recall 
the  evils  it  was  designed  to  remedy.  The  old  law  provided  no 
adequate  restraints  upon  the  officials  whose  duty  it  was  to 
canvass  the  votes.  The  inspectors  made  up  a  statement  of 
the  results,  and  immediately  thereafter  all  the  ballots  and 
memoranda  of  the  canvass  were  destroyed.  The  ballots  were 
printed  by  the  candidates,  and  the  memoranda  were  not 
ofificial.  In  the  event  of  a  fraudulent  return  made  by  the  in- 
spectors of  the  county  board  of  canvassers,  it  was  exceedingly 
difificult  to  make  the  necessary  proofs  in  the  absence  of  record 
evidence.  In  a  flagrant  case  an  inspector  might  be  indicted,  a 
quo  ivarranto  proceeding  instituted,  or  an  investigation  before  a 
legislative  committee  set  in  motion,  but  the  result  was  usually 
unsatisfactory.  It  was  out  of  this  state  of  affairs  there  developed 
a  public  sentiment  demanding  an  election  law  that  should  render 
it  possible  to  deal  effectively  with  errors  or  wilful  frauds  in  the 
canvass  of  the  votes."  It  is  further  held.  Matter  of  Stezvart,  155 
N.  Y.  545,  citing  Peo.  ex  rel.  Hirseh  v.  Wood,  148  N.  Y.  147,  that 
the  statute  with  regard  to  elections  should  be  liberally  construed 
by  the  courts,  since  the  object  of  the  election  is  to  ascertain  the 
popular  will,  and  to  secure  the  rights  of  duly  qualified  electors, 
that  it  is  not  intended  by  technical  obstructions  to  make  the 
right  to  vote  insecure  and  difficult. 

ARTICLE   II. 

Adding  and  Erasing  Names  on  Register. 
Election    Law,  §  31. 

§  31.  Adding  and  erasing  names  on  register. 

If  the  board  of  inspectors  at  any  meeting  for  the  registration  of  electors  shall  have 
neglected  or  refused  to  place  upon  the  register  of  electors  the  name  of  any  person 
who  is  entitled  to  have  his  name  placed  thereon,  application  may  be  made  to  the 
Supreme  Court,  or  any  justice  thereof  in  the  judicial  district  in  which  such  election 
district  is  located,  or  of  a  county  adjoining  such  judicial  district,  or  to  a  county  judge 
of  the  county  in  which  such  election  district  is  located,  on  a  day  at  least  two  days 
prior  to  the  second  Saturday  before  any  election,  for  an  order  to  place  such  name 
upon  the  register  of  electors,  and  such  court,  justice,  or  judge  may  upon  sufficient 
evidence  and  upon  such  notice  of  not  less  than  twenty-four  hours  to  the  board  of  in- 
spectors, and  such  other  person  interested  of  such  application  as  the  court,  justice,  or 
judge  may  require,  order  such  mspectors  to  convene  as  a  board  of  registration  on  the 
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second  .Saturday  before  such  election  and  to  add  the  name  of  such  person  to  such 
register  of  electors,  and  such  register  shall  be  corrected  accordingly,  but  no  court, 
justice,  or  judge  shall  order  the  name  of  any  person  to  be  added  to  the  register  of 
electors  unless  it  shall  have  been  omitted  therefrom  through  the  fault,  error,  or  negli- 
gence of  the  election  officers.  In  case  the  name  of  any  person  who  will  not  be  quali- 
fied to  vote  in  such  election  district,  at  the  election  for  which  such  registration  is 
made,  shall  appear  upon  such  register,  application  may  be  made  in  like  manner  by 
any  elector  of  the  town  or  city  in  which  such  election  district  is  located  to  any  court, 
justice,  or  judge  hereinbefore  designated,  for  an  order  striking  such  name  from  the 
register,  and  such  court,  justice,  or  judge  may,  upon  sufficient  evidence,  and  upon 
such  notice  of  not  less  than  twenty-four  hours  to  the  person  interested  of  such  ap- 
plication as  the  court,  justice,  or  judge  may  require,  served  either  personally  or  by  de- 
positing the  same  in  the  postoffice  addressed  to  said  person  by  his  name,  and  at  the 
address  which  appears  in  the  register  certified  by  the  inspectors  of  election,  proceed 
to  convene  the  board  of  inspectors  as  provided  herein  for  adding  a  name,  and  may 
order  such  board  to  strike  such  name  from  such  register  of  electors,  and  such  register 
shall  be  corrected  accordingly. 

Under  the  provisions  of  the  Election  Law  as  it  stood  in  1894,  a 
judge  at  chambers  had  a  right  to  strike  names  from  the  register 
where  the  name  of  the  person  not  qualified  or  who  cannot  be- 
come so  qualified  before  election  appears  upon  the  list.  These 
provisions  do  not  apply,  however,  to  a  case  of  doubt  or  when 
resting  in  uncertainty  or  depending  upon  inferences,  or  where 
the  facts  show  affirmatively  that  the  intending  voter  did  not  and 
cannot  become  qualified.  If  there  is  a  dispute  about  the  facts 
the  judge  should  not  intervene,  but  should  leave  the  voter  to 
swear  in  his  vote  at  his  peril  and  take  upon  himself  the  risk  of 
his  persistence.  Matter  of  Goodman,  146  N.  Y.  284  ;  compare 
this  with  Matter  of  Ward,  48  St.  Rep.  613,  20  Supp.  606,  29  Abb. 
N.  C.  187  ;  Matter  of  Hamilton,  80  Hun,  511,  62  St.  Rep.  6j7, 
30  Supp.  499,  construing  the  provision  of  chapter  680  of  Laws 
of  1892.  The  latter  case  seems  to  be  overruled  by  the  statute 
and  decision  in  146  N.  Y.  {supra). 

It  is  held  in  the  Matter  of  Goodman,  146  N.  Y.  284,  in  dis- 
cussing the  question  of  the  residence  of  a  voter,  that  the  inten- 
tion on  the  part  of  a  student  to  change  his  residence  to  the 
locality  in  which  he  is  a  student  is  not  alone  sufificient.  Some- 
thing else  beyond  the  intending  of  it  must  occur  to  efTect  the 
change.  Cited,  approved,  and  followed  in  the  Matter  of  Garvey, 
147  N.  Y.  117,  69  St.  Rep.  393,  32  Supp.  689,  where  it  is  held, 
under  the  statutory  provisions  that  residence  for  the  purpose  of 
voting  cannot  be  gained  or  lost  by  reason  of  the  presence  or  ab- 
sence of  persons  while  a  student  in  a  seminary  of  learning.     It  is 
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essential  to  entitle  a  student  whose  legal  residence  has  previously 
been  elsewhere  to  vote  in  the  district  where  the  seminary  is 
located  that  his  intention  to  change  his  residence  be  manifested 
by  acts  which  are  independent  of  his  presence  as  a  student  in  the 
new  locality. 

An  order  to  show  cause  why  the  name  of  a  person  should  not 
be  stricken  from  the  register  list  need  not  be  served  upon  any 
one  except  such  person,  although  the  order  provides  for  service 
upon  others.  (Note  present  language  of  §  31  in  that  respect.) 
Matter  of  Griffith,  16  Misc.  128.  In  People  ex  rel.  Noel  v.  Smith, 
10  Misc.  100,  63  St.  Rep.  600,  31  Supp.  199,  it  was  held  that  a 
party  applying  for  registration  who  has  naturalization  papers  in 
his  possession  should  produce  them  ;  if  they  cannot  be  found 
secondary  evidence  of  their  contents  must  be  received,  and  a 
writ  of  mandamus  was  directed  to  issue  to  a  board  of  registry 
directing  them  to  place  upon  the  register  the  names  of  persons 
as  qualified  voters  provided  they  complied  with  such  conditions. 

In  Fernbacher  v.  Roosevelt,  90  Hun,  454,  it  was  held  that  every 
citizen  is  presumed  to  be  a  voter  and  has  an  interest  in  having 
the  law  carried  out  in  the  manner  in  which  the  election  should  be 
conducted  ;  and  as  the  statute  has  provided  that  upon  the  com- 
plaint of  any  citizen  the  court  shall  redress  any  wrong  that  shall 
have  been  committed,  whether  against  himself  or  any  one  else, 
the  court  is  bound  to  entertain  a  complaint  made  by  him  relative 
to  a  violation  of  the  Ballot  Law.  Since  this  view  is  taken  by  the 
courts,  and  the  method  of  enforcing  the  law  through  the  courts 
is  held  to  be  a  special  proceeding,  it  is  deemed  advisable  to  col- 
late so  much  of  the  Election  Law  as  relates  to  action  by  or  through 
the  courts,  together  with  the  decisions  of  the  courts  construing 
those  provisions,  with  appropriate  precedents,  in  order  that  the 
practitioner  may  be  able  to  take  these  proceedings  in  the  light  of 
authority  and  precedent,  since  they  generally  require  to  betaken 
hurriedly  and  in  the  midst  of  a  political  canvass,  giving  but  little 
time  to  investigate  decisions  on  the  subject  and  to  examine  forms 
and  precedents.  It  is  more  particularly  in  view  of  the  fact  that 
no  work  has,  up  to  this  time,  treated  of  this  subject,  which  seems 
to  be  growing  in  importance  with  each  election.  It  must,  how- 
ever, be  borne  in  mind,  and  it  cannot  be  too  strongly  impressed 
upon  those  who  may  have  occasion  to  use  the  precedents  and 
follow  the  decisions  here  cited,  that  the  Election  Law  has  been 
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the  subject  of  continual  amendment  and  change,  and  that  it  is 
difficult  to  extract  from  the  authorities  a  rule  which  could  be  re- 
garded as  existing  at  any  specified  time.  With  the  probability 
of  further  change  by  way  of  amendment  from  time  to  time,  it 
will  be  unsafe  to  assume  that  the  provisions  of  the  law  remain 
the  same  as  are  here  given,  or  that  the  decisions  rendered  are 
applicable  to  changed  conditions. 

Order  to  Show  Cause. 

(Caption. ) 


NEW  YORK  SUPREME  COURT. 


In  the  Matter  of  the  Application  of  Oscar  H. 
Goodman  to  strike  from  the  list  or  registry  of 
voters  of  the  Twenty-fifth  Election  District 
of  the  Twenty-first  Assembly  District  the 
name  of  Henry  W.  Bainton. 


146  N.  Y.  284. 


Upon  the  annexed  affidavit  let  Henry  W.  Bainton  show  cause  be- 
fore me  or  one  of  the  justices  of  this  court,  at  a  Special  Term  thereof, 
to  be  held  at  chambers,  in  the  county  court-house,  in  the  city  of 
New  York,  on  the  ist  day  of  November,  1894,  at  10:30  o'clock  a.  m., 
or  as  soon  thereafter  as  counsel  can  be  heard,  why  the  name  of 
said  Henry  W.  Bainton  should  not  be  stricken  from  the  list  or  reg- 
istry of  voters  in  the  twenty-fifth  election  district  of  the  twenty- 
first  assembly  district  in  said  city,  and  why  the  board  of  inspec- 
tors of  election  for  said  election  district  of  said  assembly  district 
should  not  at  once  reconvene  and  strike  from  the  list  or  registry  of 
voters  the  name  of  said  Henry  W.  Bainton,  and  why  the  applicant 
should  not  have  such  other  and  further  relief  as  maybe  just  and 
proper.  And  sufficient  reason  appearing  therefor,  service  of  this 
order  and  of  the  accompanying  affidavit  upon  the  said  Henry  W. 
Bainton,  on  or  before  the  31st  day  of  October,  1894,  personally  or 
by  depositing  the  same  on  the  30th  day  of  October,  1894.  in  the  post- 
office,  addressed  to  said  Bainton  at  the  address  which  appears  in  the 
registry  list,  certified  by  the  inspectors  of  election,  to  wit,  No.  41 
East  Sixty-ninth  Street,  in  the  said  city,  shall  be  sufficient. 

Dated  New  York,  October  30,  1894.       GEO.   C.   BARRETT, 


Justict. 


Petition. 

NEW  YORK  SUPREME  COURT. 


In  the  Matter  of  the  Application  of  Oscar  H. 
(ioodman  to  strike  from  the  list  or  registry  of 
voters  of  the  Twenty-fifth  P^lection  District  of 
the  Twenty-first  Assembly  District  the  name 
of  Henry  W.  Bainton. 


-146  N.  Y.  2? 


J 

City  and  County  of  New  York,   ss.  : 

Oscar  H.  Goodman,  being  duly  sworn,  deposes  and  says  :     That 
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he  is  an  elector  of  the  twenty-fifth  election  district  of  the  twenty- 
first  assembly  district  of  the  city  of  New  York,  and  resides  at  No. 
io8  East  Seventy-first  Street,  in  the  city  of  New  York,  and  is  duly 
registered  as  a  voter  for  tlie  election  of  1894. 

Henry  W.  IJainton  has  registered  in  the  twenty-fifth  election  dis- 
trict of  the  twenty-first  asseml)ly  district  from  No.  41  East  Sixty- 
ninth  Street,  in  said  city,  as  a  residence. 

That  said  No.  41  East  Sixty-ninth  Street  is  a  seminary  of  learning, 
known  as  the  "Union  Theological  Seminary." 

That  said  Henry  W.  Bainton  is  a  student  in  said  seminary,  and 
prior  to  his  attending  said  seminary  as  a  student,  he  was  not  a  resi- 
dent of  the  twenty-fifth  election  district  of  the  twenty-first  assembly 
district,  in  said  city. 

In  the  catalogue  of  the  said  Union  Theological  Seminary  for  the 
year  1893-94  the  said  Bainton  appears  as  a  student  of  the  "  Junior 
Class,"  as  follows  : 

Name.  College.  Residence.  Room. 

Henry  W.  Bainton.      C.  C,  1893.       New  York  City.       i  South  Hall. 

That  deponent  begs  leave  on  the  argument  of  the  motion  hereon 
to  refer  to  said  catalogue. 

That  an  order  to  show  cause  is  requested  why  the  name  of  said 
Bainton  should  not  be  stricken  from  such  registry  of  voters,  and 
such  list  be  corrected  accordingly,  because  the  time  before  election 
on  November  6,  1894,  is  less  than  eight  days  off.  No  previous  ap- 
plication for  such  order  has  been  made. 

OSCAR  H.   GOODMAN. 
Sworn  to  before  me,  this   29th  ) 
day  of  October,  1894.  ) 

JOSEPH  KOHLER, 

Notary  Public. 

Order  Striking  Name  from  Registry. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  chambers,  in  the 
county  court-house,  in  the  city  of  New  York,  on  the  2d  day  of 
November,  1894  : 

Present  : — Hon.  George  C.  Barrett,  Justice. 

In  the  Matter  of  the  Application  of  Oscar  H. 
Goodman  to  strike  from  the  Ust  or  registry  of 
voters  of  the  Twenty-fifth  Election  District  of  5-146  N.  Y.  284. 
the  Twenty-first  Assembly  District  the  name  I 
of  Henry  W.  Bainton.  | 


Upon  reading  and  filing  the  affidavit  of  Oscar  H.  Goodman,  veri- 
fied the  29th  day  of  October,  1894,  and  the  order  to  show  cause 
granted  thereon,  why  the  name  of  Henry  W.  Bainton  should  not  be 
stricken  from  the  list  or  registry  of  voters  in  the  twenty-fifth  election 
district  of  the  twenty-first  assembly  district  in  the  city  of  New  York, 
and  why  the  board  of  inspectors  for  registry  of  said  election  district 
should  not  reconvene  and  strike  from  the  list  or  registry  the  name 
76 
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of  said  Henry  W.  Bainton,  and  why  the  applicant  should  not  have 
such  other  or  further  relief  as  may  be  just  and  proper,  and  upon 
reading  and  tihng-  the  affidavit  of  Henry  W.  Bainton,  verified  the 
first  day  of  November,  1894,  and  after  hearing  Charles  H.  Knox  and 
Louis  II.  Hahlo,  of  counsel  for  said  Oscar  H.  Goodman,  in  support 
of  said  motion,  and  Thomas  F.  Wentworth,  opposed,  it  is,  on  motion 
of  Louis  H.  Hahlo,  the  attorney  for  Oscar  H.  Goodman, 

Ordered,  that  said  motion  be  and  the  same  is  hereby  in  all  re- 
spects granted  ;  and  it  is  hereby 

Further  ordered,  that  the  name  of  said  Henry  W.  Bainton  be  and 
it  is  hereby  stricken  from  the  list  or  registry  of  voters  of  the  twenty- 
fifth  election  district  of  the  twenty-first  assembly  district  ;  and  it  is 
hereby 

Further  ordered,  that  for  the  purpose  of  carrying  into  effect  the 
foregoing  order,  that  the  inspectors  of  election  for  the  twenty-fifth 
election  district  of  the  twenty-first  assembly  district,  to  wit  :  Henry 
W.  Bainton,  Frank  W.  Kirwan,  Oscar  H.  Goodman,  and  Charles  H. 
Radecke,  reconvene  at  the  place  of  registry  of  the  said  election  dis- 
trict of  the  said  assembly  district  on  5th  day  of  November,  1894,  at 
six  o'clock  in  the  afternoon,  and  strike  from  the  list  or  registry  of 
voters  of  the  twenty-fifth  election  district  of  the  twenty-first  assem- 
bly district  the  name  of  Henry  W.  Bainton. 

Enter.  G.   C.   B., 

(Seal.)  /  6".  C. 

Entered  and  filed  in  the  office  of  the  clerk  of  the  city  and  county 
of  New  York,  on  the  2d  day  of  November,   1894. 

ARTICLE  in. 

Party  Nominations,  Objections  to  Certificates  of  Nomi- 
nation.    Election  Law,  part  of  §  56,  §  65. 

§  56.  Party  nominations;  choice  of  emblems  for  ballot. 

*  *  *  Any  questions  arising  with  reference  to  any  device,  or  to  the  political  party 
or  other  name  designated  in  any  certificate  of  nomination  filed  pursuant  to  the  provisions 
of  this  section,  or  of  §  57  of  this  article,  or  with  reference  to  the  construction,  validity, 
or  legality  of  any  such  certificates,  shall  be  determined  in  the  first  instance  by  the  officer 
with  whom  such  certificate  of  nomination  is  filed.  Such  decision  shall  be  in  writing, 
and  a  copy  thereof  shall  be  sent  forthwith  by  mail  by  such  officer  to  the  committee,  if 
any,  named  upon  the  face  of  such  certificate,  and  also  to  each  candidate  nominated  by 
any  certificate  of  nomination  affected  by  such  decision.  The  Supreme  Court,  or  any 
justice  thereof,  within  the  judicial  district,  or  any  county  judge  within  his  county,  shall 
have  summary  jurisdiction  upon  complaint  of  any  citizen,  to  review  the  determination 
and  acts  of  such  officer,  and  to  make  such  order  in  the  premises  as  justice  may  re- 
quire, but  the  final  order  must  be  made  on  or  before  the  last  day  fixed  for  filing  cer- 
tificates of  nominations  to  fill  vacancies  with  such  officer  as  provided  in  subdivision 
I  of  8  66  of  this  article.  Such  complaint  shall  be  heard  upon  such  notice  to  such 
officer  as  the  said  court,  or  justice,  or  judge  thereof  shall  direct.     *    *    * 

§  65.  Objections  to  certificates  of  nomination. 

A  written  objection  to  any  certificate  of  nomination  may  be  filed  with  the  officer 
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with  whom  the  original  certificate  of  nomination  is  filed  within  three  days  after  the 
filing  of  such  certificate.  If  such  objection  be  filed,  notice  thereof  shall  he  given 
forthwith  by  mail  to  the  committee,  if  any,  appointed  on  the  face  of  such  certificate 
for  the  purpose,  specified  in  §  66  of  this  act,  and  also  to  each  candidate  placed  in  nomi- 
nation by  such  certificate.  The  questions  raised  by  such  written  objection  shall  be 
heard  and  determined  as  prescribed  in  §  56  of  this  act. 

On  a  hearing  to  determine  the  vaHdity  of  a  certificate  of  nomi- 
nation where  proof  is  offered  by  affidavit  of  persons  that  they 
were  not  sworn  to  the  paper  upon  which  their  names  appear,  the 
ofificer  before  whom  the  contest  has  arisen  should  receive  the 
affidavits,  and  also  that  of  the  notary  public  who  swore  the  per- 
sons in  question,  to  the  effect  that  he  "  inadvertently  failed  to 
swear  "  certain  of  the  signers.  The  affidavit  of  a  person  whose 
name  appears  upon  the  certificate  stating  that  he  is  the  only  per- 
son living  at  that  street  number  given  in  the  certificate,  and  that 
he  never  signed  the  certificate,  is  also  admissible,  as  is  also  the 
affidavit  of  another  signer  that  he  was  never  sworn  to  the  certifi- 
cate. Matter  of  Admits,  2\  Misc.  396.  In  the  latter  case  the 
court  states  that  the  Matter  of  Fair  c  J  til d,  151  N.  Y.  359,  was 
heard  upon  affidavits,  and  that  it  is  the  general  practice  to  so 
hear  matters  of  this  character.  It  is  further  said,  in  the  opinion 
by  Herrick,  J. :  "  While,  perhaps,  it  is  not  evidence  of  the  highest 
character,  or  as  satisfactory  as  oral  evidence,  still  it  is  that  very 
commonly  resorted  to  in  summary  applications  of  this  character, 
and  I  think  is  sufficient,  and  the  evidence  offered  to  and  rejected 
by  the  Secretary  of  State  is  produced  upon  this  hearing,  and  I 
think  can  be  considered  by  me."  It  is  further  held  that  proceed- 
ings of  such  a  nature  are  summary  and  the  rules  as  to  pleadings, 
objections  and  evidence  should  not  be  strictly  maintained  as  in 
an  action. 

In  proceedings  to  determine  the  validity  of  party  nominations, 
the  decisions  of  party  conventions,  committees,  or  caucuses  are 
not  binding  and  have  no  weight  with  the  court.  In  the  absence 
of  any  special  rules  governing  the  town  committee,  the  act  of 
the  majority  is  the  act  of  the  committee,  and  such  act  must  be 
done  when  all  are  together  or  had  notice  to  be  present.  They 
have  no  power  to  act  except  in  session.  Matter  of  Broat,  6  Misc. 
445,  56  St.  Rep.  780,  27  Supp  176.  It  is  held,  in  Matter  of  Heacocky 
18  Misc.  311,  41  Supp.  161,  that  in  determining  the  regularity  of 
rival  nominees,  the  court  is  not  bound  by  the  decision  of  the  party 
convention.     This  decision,  however,  will  be   allowed  full  force 
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and  effect  in  the  matter  of  the  party  emblem  and  in  the  selection 
of  inspectors  of  election.  The  word  "  faction "  as  used  in  the 
Election  Law  refers  to  different  political  organizations  of  the  party 
and  not  to  contending  members  of  the  same  organization  en- 
gaged in  support  of  the  same  candidate  who  w^as  seeking  and 
claiming  a  nomination  from  the  same  political  organization. 

In  the  Matter  of  Fairchild,  151  N.  Y.  359,  it  was  held  that 
where  questions  of  procedure  in  political  conventions  or  com- 
mittees are  recognized  by  law  and  by  party  usage  and  custom, 
the  officer  called  upon  to  determine  such  question  should  follow 
the  decision  of  the  regularly  constituted  authorities  of  the  party, 
and  the  courts  will  not  review  the  determination  of  such  officer. 
The  decision  of  the  State  committee  of  a  State  convention  that 
one  of  two  regularly  called  conventions  was  regular  is  to  be 
regarded  as  controlling  upon  the  courts.  It  is  also  held  in 
Matter  of  Redmond,  5  Misc.  369,  55  St.  Rep.  150,  25  Supp.  381, 
that  what  constitutes  regular  nominations  depends  upon  the 
usages  of  the  party  and  not  upon  any  rules  or  regulations  which 
may  be  made  from  the  decision  of  the  courts  or  judges.  In  the 
Matter  of  Greene,  9  App.  Div.  223,  41  Supp.  177,  it  was  held  that 
the  name  "  National  Democratic  Party  "  may  be  used,  as  it  was 
not  calculated  to  mislead  voters.     Affirmed,  150  N.  Y.  566. 

In  French  v.  Roosevelt,  18  Misc.  307,  41  Supp.  1080,  the  regu- 
larity of  an  assembly  district  convention  was  passed  upon.  It 
was  held  that  in  New  York  City  the  roll  was  the  only  evi- 
dence of  membership  of  the  Republican  convention,  and  the 
right  of  delegates  named  therein  to  their  seats  could  not  be 
questioned  in  proceedings  for  temporary  organization.  Where 
upon  refusal  to  call  the  roll  another  convention  was  held  in  the 
same  hall  upon  a  roll  call  at  which  a  majority  of  the  delegates 
were  present,  the  nominations  of  the  latter  convention  were 
deemed  regular.  In  Matter  of  County  Clerk  of  Clinton  County, 
21  Misc.  543,  affirmed  at  extraordinary  term  of  the  appellate 
division,  third  department,  in  October,  1897,  without  opinion, 
it  was  held  tiiat  a  primary  cannot  be  deemed  the  fair  expression 
of  the  wishes  of  the  voters  of  the  town  where  it  was  held  in  a 
hall  which  was  occupied  by  the  adherents  of  one  faction  to  the 
exclusion  of  the  others,  and  where  the  proceedings  occupied  only 
five  or  ten  minutes,  and  a  ballot  which  was  demanded  was  re- 
fused by  the  chairman  of  the  primary,  who  had    been   elected  in 
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the  interests  of  the  faction  which  was  in  principal  occupation  of 
the  hall.  Further,  that  the  party  usage  in  which  one  delegate 
from  a  town  in  the  county  casts  the  votes  of  all  the  assenting 
delegates  of  the  town  is  not  improper. 

The  party  nominations  when  made  remain  in  force,  and  the 
convention  has  no  power  to  make  any  other  nominations  for  the 
same  ofifice.  The  person  first  nominated  is  the  candidate  of  the 
party  and  is  entitled  to  have  his  name  placed  upon  the  official 
ballot.  People  ex  rel.  Simpson  v.  Police  Commissioners,  10  Misc. 
98,  31  Supp.  112,63  St.  Rep.  197.  Any  local  party,  whether 
regular  or  not,  may  have  State  nominees  on  the  State  ballot  of 
the  party  to  which  it  adheres,  and  also  have  the  local  nominees 
printed  on  its  ballot.  Matter  of  Application  of  Wheeler,  King 
Co.  Term,  Oct.  1894,  10  Misc.  55,  30  Supp.  854,63  St.  Rep.  161. 
A  faction  of  a  political  party  which  supports  the  State  nominees 
is  entitled  to  have  party  nominations  for  State  officers  printed 
upon  the  official  ballot,  although  it  was  not  recognized  at  the 
last  State  convention.  Matter  of  Mitchell,  81  Hun,  401,  30 
Supp.  962,  62  St.  Rep.  121. 

Under  the  Election  Law  as  amended  in  1895,  the  county  clerk 
has  no  authority  to  insert  and  print  under  the  party  emblem  on 
the  official  blanket  ballot  the  names  of  candidates  other  than 
those  duly  nominated  and  certified  to  by  the  party  whose  name 
and  emblem  head  the  column.     Matter  of  Madden,  148  N.  Y.  136. 

Where  the  statute  directs  that  the  police  commissioners  of  the 
village  shall  be  chosen  at  the  town  election,  the  nominations  for 
this  office  must  be  placed  on  the  official  ballot  prepared  for  the 
town  included  in  such  district.  Matter  of  McLane,  12  Supp.  521. 
Independent  organizations  making  nominations  and  claiming  a 
right  to  appear  on  State  official  ballot  must  conform  to  the  stat- 
ute and  file  certificate  thereof  with  secretary  of  State.  Fernbacher 
V.  Roosevelt,  90  Hun,  454,  35  Supp.  898,  70  St.  Rep.  575,  affirm- 
ing 14  Misc.  199  (1894).  It  was  held,  in  the  Matter  of  the  Appli- 
cation of  Cowee,  33  St.  Rep.  710,  on  a  motion  for  mandamus  to 
compel  the  clerk  to  recognize  the  petitioner  as  the  regular 
nominee  of  the  Republican  party  for  assembly,  that  neither  the 
clerk  nor  the  court  had  power  under  the  Ballot  Reform  Act  to 
decide  between  claims  of  rival  factions  of  a  political  party. 

Where  the  certificate  of  nomination  by  a  convention  is  filed  and 
no  objections  filed  within  the  time  specified  in  the  act,  the  county 
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clerk  is  bound  to  recognize  tlie  person  named  as  the  regular 
nominee  of  the  party.  Under  the  Laws  of  1890,  relating  to  cer- 
tificates of  nomination  and  objections  thereto,  the  decision  of  the 
county  clerk,  who  must  in  the  first  instance  pass  upon  the  validity 
of  the  objections,  shall  be  final  unless  an  order  of  a  competent 
court  or  justice  of  the  Supreme  Court  be  made  on  or  before  the 
Wednesday  preceding  the  election.  It  was  further  held  that  an 
order  of  the  justice  of  the  Supreme  Court  made  in  the  matter 
was  final  and  that  no  appeal  could  be  taken  therefrom.  Matter 
of  Woodworth,  64  Hun,  522,  46  St.  Rep.  432,  19  Supp.  525. 

In  the  Matter  of  MitcJicll,  81  Hun,  401,  it  was  held  that  an  appli- 
cation for  an  order  under  §65  of  chapter  680,  Laws  of  1892,  over- 
ruling the  decision  of  the  officer  with  whom  the  certificate  of 
nomination  of  a  candidate  is  filed  as  to  the  validity  thereof,  is  a 
special  proceeding  as  defined  by  the  Code,  and  an  appeal  may  be 
taken  from  an  order  aflfirming  or  overruling  the  determination  of 
such  officer  when  the  appeal  can  be  heard  and  determined  in  due 
season.  It  is  further  held  that  inasmuch  as  the  original  Ballot 
Reform  Act  was  entitled  "  An  act  to  promote  independence  of 
voters,"  the  Law  of  1892,  based  thereon,  should  be  interpreted  so 
far  as  possible  in  accordance  with  the  provisions  therein  indicated. 
It  was  held,  in  the  Matter  of  WoodivortJi,  64  Hun,  522,  that  it  was 
not  the  province  of  the  court  to  decide  abstract  questions  of  law 
which  could  have  no  effect  either  upon  the  candidate  or  upon 
the  election,  and  the  court  dismissed  the  appeal  upon  that  ground. 
Subsequently  a  like  ruling  was  made  in  Matter  of  Evtmett,  9  App. 
Div.  237,  41  Supp.  500,  to  the  effect  that  the  appellate  division 
could  make  no  order  which  would  be  effective  after  the  election, 
and  that  the  appeal  should  be  dismissed.  On  appeal,  however, 
in  150  N.  Y.  538,  it  was  held  that  an  appeal  lies  to  the  appellate 
division  from  an  order  made  reviewing  the  determination  of  the 
filing  officer  upon  a  contested  certificate  of  nomination  under  § 
56,  and  that  the  provisions  of  that  section,  that  an  order  review- 
ing the  determination  with  whom  the  contested  certificate  of 
nomination  had  been  filed  must  be  made  on  or  before  the  last 
day  fixed  for  the  filing  of  certificates  of  nomination  to  fill  vacan- 
cies, applies  only  to  the  original  order  of  review,  provided  for 
therein,  and  does  not  limit  the  time  within  which  the  appellate 
division  may  entertain  and  adjudicate  an  appeal  from  such  an 
order.     The  order  appealed  from  was  reversed  and  the  case  re- 
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manded  to  the  appellate  division  to  be  decided  as  it  deemed 
proper.  See,  also,  Matter  of  Madden,  148  N.  Y.  136,  in  which 
the  court  states  :  "  While  this  appeal  and  the  decision  of  the 
question  is  of  no  practical  importance  in  this  particular  case,  yet 
as  the  courts  in  the  first  and  second  departments  have  reached 
opposite  conclusions  upon  the  question,  a  final  decision  seems 
to  be  required  to  prevent  embarrassment  in  the  future  from  con- 
flicting judicial  decisions." 

Petition. 


In  the  Matter  of  Objections  to  the  certificate  of 
nomination  of  Ben.  L.  Fairchild,  for  Repre- 
sentative in  Congress  for  the  Sixteenth  Con- 
gressional District,  filed  in  the  Office  of  the 
Secretary  of  State,  of  the  State  of  New  York, 
on  the  2Dth  day  of  September,  1896. 


151N.Y.3S9. 


William  L.  Ward,  of  Port  Chester,  N.  Y.,  being  duly  sworn,  de- 
poses and  says,  that  he  is  a  citizen  of  the  United  States  of  America, 
and  a  resident  and  elector  of  the  sixteenth  congressional  district  of 
the  State  of  New  York. 

Deponent  further  alleges  on  information  and  belief  that  in  the 
month  of  September,  1896,. at  a  Republican  convention  duly  and  reg- 
ularly called  and  duly  convened  at  White  Plains,  in  said  congres- 
sional district,  in  pursuance  of  such  call,  William  L.  Ward,  this 
deponent,  an  elector  of  said  district,  residing  in  Port  Chester  in  said 
district,  was  duly  and  regularly  nominated  as  the  candidate  of  the 
Republican  party  for  the  office  of  representative  in  Congress,  to  be 
elected  at  the  general  election  to  be  held  on  the  3d  day  of  November, 
1896,  and  that  a  proper  and  legal  certificate  of  such  nomination  duly 
executed  and  verified  was  thereupon  and  between  the  24th  day  of 
September,  1896,  and  the  3d  day  of  October,  1896,  duly  filed  in  the 
office  of  the  secretary  of  State  of  the  State  of  New  York. 

Deponent  further  alleges  upon  information  and  belief  that  a  meet- 
ing or  gathering  of  people  held  in  the  city  of  Yonkers,  on  the  i6th 
day  of  September,  1896,  which  meeting  or  gathering  had  not  been 
called  by  any  committee  or  person  authorized  to  call  a  Republican 
convention  in  said  congressional  district,  and  which  was  not  held 
in  pursuance  of  any  call  from  any  committee  or  other  person  author- 
ized to  call  a  Republican  convention  in  said  district  and  was  not 
duly  convened,  pretended  to  nominate  Ben.  L.  Fairchild  as  the 
Republican  candidate  for  representative  in  Congress  to  be  elected  at 
the  next  general  election,  a  certificate  of  which  pretended  nomina- 
tion was  filed  in  the  oiSce  of  secretary  of  State  of  the  State  of  New 
York,  on  the  26th  day  of  September,  1896. 

That  on  the  29th  day  of  September,  1896,  this  deponent  caused  to 
be  filed  in  the  office  of  said  secretary  of  State,  objections  to  said  cer- 
tificate of  the  nomination  of  Ben.  L.  Fairchild,  setting  forth,  among 
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other  thiii^ifs,  substantially  the  facts  above  stated,  with  affidavits 
accompanying-  said  objections,  duly  verified  and  setting  forth  and 
showing  the  entire  regularity  and  legality  of  the  aforesaid  noinina- 
tion  of  William  L.  Ward,  and  the  entire  regularity  and  legality  of  the 
convention  so  held  at  White  Plains,  at  and  by  which  said  Ward  was 
so  nominated,  and  the  irregularity  and  illegality  of  thesaid  pretended 
nomination  of  said  Ben.  L.  Fairchild.  and  the  entire  irregularity  and 
illegality  as  a  convention  of  the  meeting  or  gathering  at  Yonkers, 
N.  Y.,  as  aforesaid,  at  which  said  Fairchild  was  pretended  to  have 
been  so  nominated. 

Reference  to  said  objections  and  affidavits  now  on  file  in  the  office 
of  said  secretary  of  State  being  hereby  made  for  a  more  full  and 
definite  statement  thereof. 

Notwithstanding  which,  the  said  secretary  of  State  has,  on  the  9th 
day  of  October,  1896,  after  notifying  the  parties,  made  his  decision 
in  writing,  a  copy  of  which  is  hereto  annexed,  of  which  decision  and 
determination  and  acts  of  said  officer  this  deponent  complains  and 
respectfully  asks  that  the  same  may  be  reviewed  and  such  order 
made  in  the  premises  as  justice  may  require  on  such  notice  to  said 
officer  as  the  court  or  justice  may  direct. 

That  no  previous  application  for  this  order  has  been  made  to  any 
court  or  judge.  WILLIAM  L.  WARD. 

Sworn  and  subscribed  before  me, 

this  9th  day  of  October,  1896. 

ELLA  McCONNELL, 

Notary  Public. 

Order  for  Hearing. 


In  the  Matter  of  Objections  to  the  Certificate  of 
Nomination  of  Ben.  L.  Fairchild,  for  Repre- 
sentative in  Congress  for  the  Sixteenth  Con- 
gressional District,  filed  in  the  Office  of  the  Sec- 
retary of  State  of  the  State  of  New  York,  on 
the  26th  day  of  September,  1896. 


151   N.  Y.  359. 


Upon  the  complaint  ofW'illiam  L.  Ward,  a  copy  whereof  is  hereto 
annexed,  and  on  motion  of  John  Cadman  and  of  J.  Rider  Cady, 
Esquires,  attorneys,  and  of  counsel  for  the  said  complainant  : 

It  is  ordered,  that  such  complaint  shall  be  heard  at  the  court-house, 
in  the  city  of  Hudson,  Columbia  County,  N.  Y. ,  on  the  13th  day  of 
October,  1896,  at  two  o'clock  in  the  afternoon,  upon  notice  to  John  Pal- 
mer, secretary  of  State  of  the  State  of  New  York,  the  officer  whose  acts 
and  determinations  are  to  be  reviewed.  Said  notice  shall  be  given 
by  service  of  a  copy  of  this  order  and  of  the  complaint  on  which  the 
same  is  made,  on  or  before  the  loth  day  of  October,  1896,  either  person- 
ally upon  the  said  John  Palmer,  secretary  of  State  of  the  State  of  New 
York,  or  in  case  of  his  absence  from  his  office,  by  leaving  the  same 
at  the  office  of  the  secretary  ot  State  of  the  State  of  New  York,  in  the 
capitol,  at  Albany,  N.  Y.,  with  a  person  of  suitable  age  and  dis- 
cretion. 
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It  is  further  ordered,  that  the  said  John  Palmer,  secretary  of  State 
of  the  State  of  New  York,  be,  and  he  hereby  is,  required  to  produce 
upon  the  hearing  of  said  complaint,  all  the  objections,  affidavits,  and 
other  papers  now  on  file  in  his  office,  relating  in  any  way  to  the 
above  entitled  matter,  and  upon  which  he  made  the  determination 
complained  of. 
Dated  Hudson,  N,  Y.,  October  9th,  1896. 

SAMUEL  EDWARDS, 

Justice  Supreme  Court. 

Order. 


In  the  Matter  of  Objections  to  the  Certificate  of 
Nomination  of  Ben.  L.  Fairchild  for  Repre- 
sentative in  Congress  for  the  Sixteenth  Con- 
gressional District,  filed  in  the  Office  of  the 
Secretary  of  State  of  the  State  of  New  York, 
on  the  26th  day  of  September,  1896. 
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Two  certificates  having  been  filed  in  the  office  of  the  secretary  of 
State  of  the  State  of  New  York,  the  one  certifying  that  Ben.  L.  Fair- 
child  had  received  the  Republican  nomination  on  the  i6th  day  of 
September,  1896,  as  the  candidate  of  the  Republican  party  for 
representative  in  Congress  for  said  district,  and  the  other  certifying 
that  William  L.  Ward  had  received  the  nomination  of  the  Republican 
party  for  representative  in  Congress  for  said  district  on  the  i6th  day 
of  September,  1896,  and  written  objections  to  each  of  said  certificates 
of  nomination  having  been  duly  filed  as  provided  by  law,  and  it 
having  been  determined  in  the  first  instance  by  said  secretary  of 
State  that  said  Ben.  L.  Fairchild  was  the  Republican  nominee  for  rep- 
resentative in  Congress  for  said  district,  and  that  his  name  be  placed 
on  the  official  ballot  as  such  candidate,  to  be  voted  for  at  the  next 
ensuing  general  election,  which  determination  and  acts  of  said  sec- 
retary of  State  were  duly  brought  before  said  justice  of  the  Supreme 
Court  for  review  upon  said  determination  and  acts,  and  the  various 
affidavits  which  have  been  submitted  to  and  filed  with  said  secretary 
of  State  in  connection  with  said  certificates,  and  after  hearing  John 
Cadman,  J.  Rider  Cady,  and  Henry  C.  Henderson,  in  behalf  of  said 
review,  and  Hon.  Benjamin  F.  Tracy  and  Hon.  Levi  F.  Longley,  of 
counsel  for  said  Ben  L.  Fairchild,  in  behalf  of  said  determination  and 
acts  of  said  secretary  of  State,  and  after  reviewing  said  determination 
and  acts  of  said  secretary  of  State, 

It  is  hereby  ordered  and  decided,  that  William  L.  Ward,  residnig  in 
and  having  his  place  of  business  in  Port  Chester,  N.  Y.,  is  the 
nominee  of  the  Republican  party  in  said  sixteenth  congressional  dis- 
trict for  representative  in  Congress  in  and  for  said  district,  and  that 
the  name  of  said  William  L.  Ward  be  placed  upon  the  official  ballot 
as  such  candidate  for  the  Republican  party. 

SAMUEL  EDWARDS, 

Justice  Supretne  Court. 
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ARTICLE  IV. 

Judicial  Investigation  of  Ballots.    §  114. 

5;  114.    Judicial  investigation  of  ballots. 

If  any  certified  original  statement  of  the  result  of  the  canvas  in  an  election  district 
shall  show  that  any  of  the  ballots  counted  at  an  election  therein  were  objected  to  as 
marked  for  identification,  a  writ  of  mandamus  may,  upon  the  application  of  any 
candidate  voted  for  at  such  election  in  such  district  within  twenty  days  thereafter, 
issue  out  of  the  Supreme  Court  to  the  board  or  body  of  canvassers,  if  any,  of  the  re- 
turn of  the  inspectors  of  such  election  district,  and  otherwise  to  the  inspectors  of 
election  making  such  statement  requiring  a  recount  of  the  votes  of  such  ballots. 
If  the  court  shall,  in  the  proceedings  upon  such  writ,  determine  that  any  such 
ballot  was  marked  for  the  purpose  of  identification,  the  court  shall  order  such 
ballot  and  the  votes  thereon  to  be  excluded  upon  a  recount  of  such  votes.  A 
like  writ  may  in  the  same  manner  be  issued  to  determine  whether  any  ballot  and 
the  votes  thereon  which  has  been  rejected  by  the  inspectors  as  void,  shall  be  counted. 
If,  in  the  proceedings  upon  such  writ,  the  court  shall  determine  that  the  votes  upon  any 
such  ballot  rejected  as  void  shall  be  counted,  the  court  shall  order  such  ballot  and 
the  votes  thereon  to  be  counted  upon  a  recount  of  such  votes.  Boards  of  inspectors 
of  election  districts,  and  boards  of  canvassers,  shall  continue  in  otlflce  for  the  purpose 
of  such  proceedings. 

Inspectors  and  canvassers  have  no  right  to  decide  whether  the 
person  voted  for  is  eligible  or  not.  Their  duty  is  to  count  the 
votes  cast  for  any  and  every  person  whose  name  appears  upon 
the  ballot  and  indorsed  as  the  law  directs.  People  exrel.  Bradley 
V.  Shaw,  64  Hun,  356,  45  St.  Rep.  533,  19  Supp.  302  (1892), 
affirmed,  133  N.  Y.  493. 

Mandamus  may  issue  to  compel  inspectors  who  refuse  to  sign 
returns,  to  do  so.  They  are  merely  ministerial  officers  and  have 
no  discretionary  power.  The  eligibleness  of  a  vote  cannot  be  deter- 
mined by  them  where  the  statutory  requisites  have  been  com- 
plied with.  It  is  their  duty  to  count  and  return  all  the  votes 
cast  and  for  each  inspector  to  add  his  signature  to  the  return  ; 
and  a  writ  of  peremptory  mandamus  will  be  granted  to  compel 
them  to  do  so.  It  is  not  necessary  that  the  reception  of  the 
ballot  of  the  alleged  voter  should  be  agreed  to  by  a  majority  of 
the  board.  The  ballot  is  finally  received  when  the  elector  has 
satisfied  all  the  statutory  tests  and  any  inspector  may  deposit  it. 

Notice  the  change  in  the  statute  relative  to  right  to  sit  on 
election  day,  in  connection  with  decision  in  People  ex  ret.  Lower 
V.  Donovan,  135  N.  Y.  ^6,  23  Civ.  Pro.  i,  47  St.  Rep.  834,  revers- 
ing 63  Hun,  512,  45  St.  Rep.  141,  18  Supp.  501,  which  holds  that 
no  court   can  be  opened   on  election   day  except  to  receive  a 
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verdict  or  discharge  a  jury,  under  the  statute  of  1842,  as  it  stood 
at  the  time  this  question  arose.  The  court  will  compel  inspectors 
by  mandamus  to  do  their  duty  and  nothing  more.  When  they 
have  made  and  signed  the  statement  required  by  law,  their  duties 
are  fully  discharged  and  they  become  functus  officio  as  a  board. 
They  have  no  right  to  re-convene  two  days  later,  indorse  the 
ballots,  and  attach  them  to  such  statement.  Peremptory  man- 
damus can  only  be  granted  to  compel  a  body  to  reject  the  ballots, 
where  the  election  ofificer  has,  during  or  immediately  after  the 
completion  of  the  canvass,  declared  his  belief  that  the  ballots 
were  marked  for  identification.  Matter  of  Kline,  17  Misc.  672, 
40  Supp.  600  ;  People  ex  rel.  Bush  v.  McKenzie,  66  Hun,  265,  49 
St.  Rep.  527,  21  Supp.  279,  affirming  48  St.  Rep.  791,  21  Supp. 
279. 

It  is  irregular  for  inspectors  to  sign  a  statement  in  blank  be- 
fore the  canvass  is  commenced,  but  if  afterwards  filled  out  with 
the  result  agreed  upon  by  all,  it  is  effective.  Where  inspectors 
have  made  a  canvass  of  votes  and  signed  a  statement  thereof, 
they  cannot  be  compelled  to  make  another  canvass  or  be  per- 
mitted to  do  so.  People  ex  rel.  Fiske  v.  Devermann,  83  Hun,  181, 
31  Supp.  593,  64  St.  Rep.  147.  Officialballotsgiven  to  the  proper 
officers  and  properly  marked  by  the  voters  must  be  counted  in  the 
canvass,  although  the  county  clerk  by  mistake  or  through  wil- 
ful misconduct  refused  to  print  in  the  column  of  a  local  party 
the  names  of  the  candidates  for  State  offices  nominated  by  the 
party  of  which  said  local  party  is  a  faction.  A  ballot  is  not  a 
marked  ballot  because  it  is  irregular  in  making  it  up  or  in  print- 
ing it.     People  ex  rel.  Hirsh  v.  Wood,  148  N.  Y.  142. 

Filing  an  incorrect  copy  of  canvass  by  inspectors  with  city 
clerk  is  not  a  compliance  with  the  law,  and  for  this  failure  of 
duty  mandamus  will  lie  in  such  cases  to  compel  them  to  file  an- 
other. Matter  of  Application  of  Glcason  v.  Blanc,  14  Misc.  620, 
72  St.  Rep.  371,  36  Supp.  930.  Mandamus  will  lie  to  compel  in- 
spectors to  correct  clerical  errors  in  violation  of  the  law,  where 
they  have  not  complied  with  the  statutory  provisions  ;  the  error 
is  not  cured  by  the  stipulation  of  the  candidate  apparently 
elected  upon  the  face  of  the  returns  consenting  that  the  clerical 
errors  be  corrected.  People  ex  rel.  Ranton  v.  City  of  Syracuse,  88 
Hun,  203,  31  Supp.  661,  68  St.  Rep.  256. 

Mandamus  will  not  be  granted  to  compel  a  board  of  canvassers 
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to  re-convene  and  re-count  the  ballots  cast  at  an  election,  and 
allow  certain  ballots  rejected  by  them,  where  it  appears  that  such 
ballots  were  not  objected  to  or  marked  by  the  inspectors,  for 
identification,  or  attached  to  the  statement  of  the  canvass. 
People  ex  rel.  Clark  v.  Early,  16  Misc.  603,  40  Supp.  587. 

Peremptory  mandamus  will  not  be  granted  where  the  answer- 
ing afifidavits  raise  an  issue  as  to  the  facts  alleged  in  the  petition. 
The  canvassing  board  has  no  power  to  reject  ballots  marked  for 
identification,  and  mandamus  will  not  lie  to  compel  them  to  do 
so.  Matter  of  Kline,  17  Misc.  672,40  Supp.  600.  An  affidavit 
in  an  application  for  mandamus,  though  entitled  in  a  proceeding, 
is  not  void  where  the  body  of  it  shows  the  nature  and  purpose 
of  the  proceeding,  under  §  728  of  the  Code,  nor  is  an  affidavit 
incorrectly  stating  the  number  of  a  senatorial  district,  where 
other  allegations  clearly  show  in  which  district  the  contest  is  in- 
tended to  be  made.  Inspectors  of  election  are  not  necessary 
parties  to  a  proceeding  to  compel  canvassers  to  recount  ballots 
rejected  as  void  or  erroneously  counted,  and  the  writ  may  issue 
while  the  board  of  canvassers  are  in  session,  even  if  it  has  not 
completed  its  canvass.  Such  a  writ  will  not  be  granted  upon 
affidavits  upon  information  and  belief  which  do  not  state  the 
sources  of  information  or  grounds  of  belief,  or  excuse  failure  to 
produce  certificate  of  inspectors  of  election.  People  ex  rel.  Wat- 
kins  v.  Canvassers  of  Oneida  County,  25  Misc.  444. 

An  order  directing  the  opening  of  the  ballot  box  and  an  inspec- 
tion of  the  ballots  will  not  be  granted  on  the  application  of  one 
of  the  candidates,  upon  the  claim  that  by  mistake  or  otherwise 
the  figures  shown  by  the  count  of  the  split  ballots  were  transposed 
in  the  statement  made  by  the  inspectors.  The  ballot  box  should 
not  be  ordered  opened  except  to  aid  a  criminal  prosecution  or  in 
a  civil  process  where  the  court  may  make  a  decision  binding  upon 
the  parties  and  the  public.  Matter  of  Application  of  a  Member 
of  Assembly  for  the  First  District  of  Erie  County,  18  Misc.  391, 
which  holds  that  a  writ  of  mandamus  should  not  be  granted  to 
compel  a  correction  of  returns  except  upon  a  clear  case.  If 
ballots  which  should  have  been  held  void  and  not  have  been 
counted,  have  been  treated  by  the  inspectors  as  ballots  marked 
for  the  purpose  of  identification  and  counted,  the  court,  in  a 
mandamus  proceeding  under  §114.  has  jurisdiction  to  pass  upon 
them  as  void  ballots,  and  to  direct  the  inspectors  to  make  a  state- 
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ment  of  the  result  of  the  election.  When  a  ballot  is  not  void, 
but  is  to  be  dealt  with  as  objected  to  because  marked  for  iden- 
tification under  §  1 10,  subdivision  3,  great  care  should  be  observed 
to  follow  every  provision  of  the  statute  designed  to  identify 
and  preserve  the  ballots  for  future  legal  proceedings.  People  of 
the  State  of  New  York  ex  re  I.  White  v.  Board  of  Aldermen  of  the 
City  of  Buffalo,  157  N.  Y.  431,  modifying  31  App.  Div.  438. 

Certiorari  will  not  lie  to  review  the  acts  of  an  election  board 
in  receiving  votes  and  announcing  the  result,  as  they  are  final  in 
character.  The  effect  of  an  alternative  writ  of  mandamus  is  to 
relegate  to  the  inspectors  the  whole  matter  of  canvassing  the 
votes,  and  no  specified  directions  as  to  how  it  should  be  directed 
beyond  the  direction  that  they  were  to  follow  the  language  of 
the  statute.  People  ex  rcl.  Phillips  v.  Sutherland,  9  App.  Div. 
313,  75  St.  Rep.  629,  41  Supp.  181. 

By  §  114  the  power  to  order  a  re-count  and  a  re-canvass  of  the 
votes  cast  at  an  election  by  the  board  of  canvassers  is  vested 
solely  in  the  Supreme  Court,  and  there  is  no  power  conferred 
upon  the  county  court  judicially  to  investigate  the  matter.  It 
is  doubtful  whether  in  any  event  it  is  competent  for  a  court  to 
appoint  a  referee  for  that  purpose.  Matter  of  Tompkins,  23  App. 
Div.  224. 

It  is  held,  in  People  ex  rel.  Blodgett  v.  Board  of  Canvassers  of 
Coeymans,  44  St.  Rep.  738,  19  Supp.  206,  that  the  court  has  no 
authority  to  direct  a  return  of  the  ballots  to  the  inspectors,  in 
order  that  they  may  make  a  re-count  or  to  direct  that  the  ballots 
be  brought  into  court  for  that  purpose.  The  remedy  for  frauds 
or  mistakes  other  than  clerical  is  by  proper  proceedings  in  court 
or  before  the  body  to  membership  in  which  the  person  aggrieved 
is  a  candidate,  where  that  board  or  body  has  the  power  con- 
ferred upon  it  to  determine  the  qualification  and  election  of  its 
own  members. 

In  People  ex  rel.  Bradley  v.  Shaw,  133  N.  Y.  493,  31  N.  E.  Rep. 
512,  45  St.  Rep.  866,  it  is  held,  upon  an  objection  to  the  counting 
of  the  ballots  cast  at  an  election,  that  it  was  the  duty  of  the  in- 
spectors to  declare  the  result  of  the  election,  and  that  any  objec- 
tion to  the  ballots,  upon  the  ground  that  they  were  marked  for 
identification  within  the  meaning  of  the  act,  could  not  be  de- 
termined in  this  proceeding,  and  the  court  sustained  an  order 
directing  a  peremptory  writ   of  mandamus  to  issue  commanding 
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the  board  of  town  canvassers  to  re-convene  and  declare  the  result 
of  the  town  election  and  to  issue  a  certificate  of  election  to  the 
candidates  receiving  the  greatest  number  of  ballots. 

In  People  ex  rcl.  Hasbrouck  v.  Board  of  Supervisors,  135  N.  Y. 
522,  32  N.  E.  Rep.  242,  48  St.  Rep.  533,  the  law  with  regard  to 
marked  ballots  was  very  fully  discussed,  as  is  also  procedure  by 
mandamus  to  compel  inspectors  to  act  properly.  It  is  said  that 
where  a  peremptory  writ  is  applied  for,  if  the  facts  upon  which 
the  application  is  based  are  admitted  and  are  sufficient  to  author- 
ize the  writ,  questions  of  law  only  are  involved  and  the  writ  may 
issue  in  the  first  instance  ;  otherwise  an  alternative  writ  should 
issue.  Where  a  peremptory  writ  is  issued  it  must  demand  pre- 
cisely what,  and  no  more  than,  the  party  is  entitled.  As  the 
court  may  quash  a  writ  in  the  exercise  of  its  discretion,  it  is  not 
reviewable  by  the  Court  of  Appeals.  Where  a  writ  was  granted 
without  notice  to  the  board  of  canvassers,  and  the  board  made  no 
return  but  submitted  to  the  jurisdiction  of  the  court,  it  was  held 
that  the  objection  to  want  of  notice  was  to  be  taken  by  the  board 
only,  and  that  such  appearance  and  return  rendered  it  too  late  to 
raise  such  objection. 

Affidavit. 


People  ex  rcl.  Phillips, 

agst. 

Sutherland. 


.   9  App.  Div.  313. 


State  of  New  York, 


;} 


County  of  Monroe,  j 

John  L.  Phillips,  being- duly  sworn,  says  :  That  he  is  a  citizen  of  the 
United  States,  of  full  age,  and  a  resident  of  the  village  of  Castile, 
county  of  Wyoming  and  State  of  New  York,  and  has  been  such 
resident  and  citizen  at  all  the  times  hereinafter  mentioned. 

That  the  village  of  Castile  held  its  annual  election  on  the  17th  day 
of  March,  1896.  That  previous  to  said  election  deponent  had  duly 
qualified  in  all  respects  as  required  by  the  laws  of  the  State  of  New 
York  as  a  candidate  on  the  independent  ticket  at  said  election  for 
the  office  of  the  president  of  such  village,  and  that  he  was  nominated 
for  such  office  at  the  said  election.  That  one  Thomas  H.  Suther- 
land was  also  a  candidate  for  said  office  on  another  independent 
ticket.  That  the  said  Thomas  H.  Sutherland  and  Frank  Cole, 
Henry  A.  Pierce,   and  Ansel  B.  Smith  constituted  the  board  of  in- 
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spectors  at  said  election,  and  the  said  Ansel  B.  Smith  is  and  was  the 
vilhige  clerk  at  that  time.  Deponent  further  says  that  said  board  of 
inspectors  has  omitted  and  neglected  to  discharge  its  duty  in  that 
among  other  things  it  refused  and  neglected  to  count  certain  ballots 
cast  at  said  election  which  were  by  law  required  to  be  counted,  and 
that  it  still  refuses  to  do  so.  Deponent  further  says  that  said  board 
has  further  and  still  so  neglects  to  file  with  the  village  clerk  of  said 
village,  or  with  any  other  officer,  a  certified  statement  of  the  canvass 
of  votes  duly  cast  at  said  election  as  required  by  law,  and  more 
particularly  as  required  by  §  115  of  the  Election  Law  of  New  York 
State,  in  that  among  other  things  it  did  not  contain  a  written  state- 
ment of  the  canvass  showing  the  whole  number  of  votes  received 
for  each  office,  the  whole  number  cast  for  each  person  for  such  office 
written  out  at  length  in  words,  and  at  the  end  thereof  a  certificate 
signed  by  the  inspectors  to  the  effect  that  the  statement  is  in  all  re- 
spects correct,  and  that  the  said  inspectors  further  failed  and  neglected 
to  attach  to  said  statement  one  ballot  of  each  kind  voted  at  the  elec- 
tion, and  to  state  in  words  at  full  length,  and  written  partly  on  such 
ballot  and  partly  on  the  statement  to  which  it  was  attached,  the  whole 
number  of  ballots  which  were  received  of  the  same  kind  as  the  one 
attached. 

Deponent  further  says  that  on  the  said  17th  day  of  March  the  said 
board  did  make  an  alleged  return  and  certificate  of  canvass  of  the 
votes  cast  at  the  said  election  to  the  said  village  clerk,  and  that  a 
duly  certified  copy  of  such  return  is  hereto  annexed  and  made  a  part 
of  this  application. 

That  attached  to  said  alleged  certificate  of  canvass  and  as  a  part 
thereof,  as  made  by  said  board,  are  twenty-five  ballots  which  were 
not  counted  by  said  board  as  required  by  law. 

Deponent  further  states  that  according  to  his  best  understanding 
one  of  said  ballots  is  a  blank,  and  four  of  said  ballots  are  void,  while 
two  of  said  ballots  are  in  all  respects  correct  and  legal,  and  eighteen 
of  the  ballots  so  rejected  are  only  technically  defective,  but  not  to 
such  an  extent  or  in  such  a  manner  as  to  make  it  impossible  to 
determine  the  voter's  choice  therefrom. 

That  by  the  said  alleged  certificate  of  canvass  it  appears  that  the 
said  Thomas  H.  Sutherland  has  a  plurality  of  six  of  the  votes  cast  at 
said  election,  no  count  being  had  of  the  twenty-five  alleged  defective 
ballots.  That  if  the  said  board  had  counted  said  ballots  as  required 
bylaw  to  be  counted,  and  made  the  proper  return  thereto,  deponent 
would  appear  therein  to  have  been  elected  by  a  plurality  of  twelve. 

Deponent  further  states  that  no  previous  application  has  been 
made  to  any  court  or  judge  for  a  writ  of  mandamus,  requiring  said 
village  clerk  to  return  the  alleged  certificate  of  canvass  to  said  board 
of  inspectors,  and  requiring  said  board  of  inspectors  to  re-canvass 
said  votes  m  the  manner  required  by  law  and  to  make  a  proper  and 
sufficient  return  of  such  canvass  to  the  said  village  clerk. 

JOHN  L.  PHILLIPS. 
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Alternative  Writ  of  Mandamus.     (9  App.  Div.  313.) 

The  People  of  the  State  0/  Xeiv  Fork,  on  the  rehition  o/]ow^  L.  Phil- 
lips, to  Thomas  H.  Sutherland,  Frank  K.  Coli:,  Hknry  A.  Pierce, 
a7id  Anskl  R.  Smith,  as  board  of  inspectors  0/  thcviUage  of  Castile, 
and  \ssEL  B.  Smith,  as  clerk  0/  the  village  of  Castile,  greeting  : 

Whereas,  It  appears  to  us  by  the  relation  and  complaint  of  John 
L.  Phillips  that  the  village  of  Castile  duly  held  its  annual  election  for 
village  officers  on  the  17th  tlay  of  IVIarch,  1896.  That  said  relator 
and  the  defendant  Thomas  H.  Sutherlaiul  were  each  regularly  quali- 
fied candidates  for  the  office  of  president  of  said  village  at  such  elec- 
tion, and  tliat  they  were  the  only  candidates  at  such  election  ;  that 
the  said  Thomas  H.  Sutherland,  Frank  Cole,  Henry  A  Pierce,  and 
Ansel  B.  Smith  were  the  members  of  the  board  of  inspectors  of  elec- 
tion for  said  village,  and  that  Ansel  B.  Smith  was  and  is  the  village 
clerk  of  said  village  ; 

And  Whereas,  It  further  appears  as  aforesaid  that  the  said  board  of 
inspectors  have  refused  and  neglected  to  perform  the  duties  required 
by  law  of  them,  in  that  said  board  rejected  and  refused  to  count  two 
ballots  which  are  in  all  respects  correct  and  legal,  and  eighteen  bal- 
lots which  were  technically  defective  only,  but  not  to  such  an  ex- 
tent as  to  make  it  impossible  to  determine  the  voter's  choice,  and 
that  said  twenty  ballots  were  rejected  and  not  included  in  the  state- 
ment of  the  total  number  of  votes  cast  at  such  election  for  each  can- 
didate, or  for  any  of  the  candidates  thereto,  and  that  eighteen  of 
such  votes  were  cast  for  this  relator  ;  that  neither  of  the  other  two 
votes  were  for  either  candidate  for  president.  That  the  statement 
hereinafter  referred  to  of  said  board,  of  the  canvass,  and  filed  with 
the  village  clerk,  shows  that  the  defendant  Sutherland  received  six 
more  votes  than  the  relator,  not  counting  the  alleged  defective  bal- 
lots, and  that  had  the  said  eighteen  ballots  been  counted  as  by  law 
required  the  relator  would  have  a  plurality  of  twelve  of  the  votes 
cast  at  said  election.  That  that  part  of  §  104  of  the  Election  Law 
which  declares  that  "no  ballot  shall  be  rejected  for  any  technical 
error  which  does  not  make  it  impossible  to  determine  the  voter's 
choice  '"  was  read  to  said  board  while  canvassing  the  votes,  and  that 
they  were  requested  to  count  certain  of  the  votes  rejected  but  re- 
fused to  do  so,  and  that  the  rights  of  the  relator  are  prejudiced 
thereby,  and  that  he  has  no  other  adequate  remedy  ; 

.■\.\D  Whereas,  It  further  appears  as  aforesaid  that  said  board  of  in- 
spectors thereafter,  and  on  the  17th  day  of  March,  1896,  made  the 
alleged  statement  of  the  canvass  of  votes  of  said  election,  and  signed 
the  same  and  filed  it  in  the  village  clerk's  office  on  that  day.  That 
said  statement  does  not  comply  with  the  requirements  of  the  law  in 
such  cases  made  and  provided,  in  that  it  fails  to  contain  a  written 
statement  of  the  canvass,  showing  the  whole  number  of  ballots  re- 
ceived for  each  office,  the  whole  number  cast  for  each  person  for 
such  office  written  out  at  length  in  words  ;  and  at  the  end  thereof  a 
certificate  signed  by  the  inspectors  to  the  effect  that  the  statement 
is  in  all  respects  correct,  and  that  they  further  failed  and  neglected 
to  attach  to  such  statement  one  ballot  of  each  kind  voted  at  the  elec- 
tion, and  to  state  in  words  at  full  length  and  written  jKirtly  on  such 
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ballot  and  partly  on  the  statement  to  which  it  should  have  been  at- 
tached the  whole  number  of  ballots  which  were  received  of  the  same 
kind  as  the  one  attached,  and  that  the  twenty-five  allcg-ed  defective 
ballots  were  attached  to  said  statement  ;  and  it  further  appearing 
that  the  said  board  still  refuses  and  neglects  to  file  another  or  dif- 
ferent statement  or  to  correct  the  errors  above  complained  of: 

Now,  therefore,  we  command  you,  the  said  Ansel  B.  Smith,  forth- 
with to  return  the  said  certified  canvass  of  votes  filed  in  your  office 
on  the  17th  day  of  INIarch,  1896,  to  the  said  board  of  inspectors  for 
correction  as  hereinafter  mentioned,  and  we  command  you  and  each 
of  you,  members  of  the  board  of  inspectors  as  aforesaid,  forthwith 
to  re-convene  and  re-canvass  the  twenty-five  alleged  defective  bal- 
lots attached  to  your  statements  as  aforesaid. 

That  on  such  re-canvass  you  shall  reject  only  such  ballots  as  the 
law  declares  void  and  not  to  be  counted.  That  on  such  re-canvass 
you  shall  not  reject  any  ballot  for  any  technical  error  which  does  not 
make  it  impossible  to  determine  the  voter's  choice,  but  that  every 
such  ballot  cast  shall  be  counted  in  the  manner  prescribed  by  law. 
That  upon  the  completion  of  such  re-canvass  you  shall  forthwith 
make  and  sign  an  amended  statement  in  such  manner  prescribed  by 
law  showing  the  date  of  the  election,  the  number  of  its  district,  the 
town  or  ward  and  the  county  in  which  it  was  held,  the  whole  num- 
ber of  ballots  received  for  each  office,  the  whole  number  cast  for 
each  person  for  such  office,  and  the  whole  number  of  ballots  ob- 
jected to  because  marked  for  indentification  written  out  at  length 
in  words,  and  at  the  end  thereof  a  certificate  signed  by  the  inspect- 
ors to  the  effect  that  the  statement  is  in  all  respects  correct. 

That  such  statement  shall  be  made  upon  a  single  sheet  of  paper, 
or  if  not  so  made  each  half  sheet  shall  be  signed  at  the  end  thereof 
by  you.  That  you  shall  securely  attach  to  such  statement  one 
official  ballot  of  each  kind  voted  at  the  election,  and  also  state  in 
words  at  full  length  and  written  partly  on  such  ballot  and  partly 
upon  the  statement  to  which  it  is  attached,  the  whole  number  of 
ballots  which  were  received  of  the  same  kind  as  the  one  attached. 
That  you  shall  also  securely  attach  to  such  statement  all  official 
ballots,  if  any,  which  were  voted,  whether  they  shall  be  similar  to 
each  other  or  dissimilar,  and  all  ballots  objected  to  as  marked  for 
identification,  and  that  you  shall  immediately  file  the  same  with  the 
village  clerk  of  the  village  of  Castile,  or  that  you  show  cause  why 
the  command  of  his  writ  should  not  be  obeyed,  and  that  you  make 
return  to  this  writ  to  our  Supreme  Court  at  the  Wyoming  County 
clerk's  office,  twenty  days  after  service  of  the  same  upon  you. 

Witness  :  Hon.  Alfred  Spring,  justice  of  the  Supreme  Court  at  the 
court-house  in  the  city  of  Buffalo,  on  the  3d  day  of  April,  1896. 

E.  M.  JENNINGS, 

Clerk. 

77 
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Affidavit. 

SUPREME  COURT.  • 


The  People  ex  rel.  Henry  Bradley  and  others, 

agst. 

Thomas   G.    Shaw  and   others,  composing   the 
Board  of  Canvassers,  etc. 


133  N.Y.  493. 


Saratoga  County,  ss.  : 

Henry  Bradley,  being  duly  sworn,  says  :  That  he  is  a  voter  of  the 
town  of  Minerva  in  the  county  of  Essex,  and  was  such  during-  the 
year  last  past  ;  that  on  February  24th,  1892,  a  caucus  or  primary 
meeting  of  the  voters  was  held  in  said  town  for  the  purpose  of 
making  nominations  for  town  officers,  which  was  duly  organized, 
and  a  chairman  and  secretary  duly  selected,  whereupon  nominations 
were  made  for  town  officers  to  be  filled  at  the  town  meeting  in  and 
for  said  town  to  be  held  on  March  ist,  1892,  and  the  following 
names  were  put  in  nomination. 

(Insert  names  of  candidates  and  the  office  for  which  each  was 
nominated.) 

That  on  the  same  day  another  caucus  or  primary  meeting  of  duly 
qualified  voters  in  said  town  was  held  in  said  town  for  the  purpose 
of  making  nominations  to  town  offices  to  be  filled  at  said  town 
meeting,  which  was  an  organ i/.ed  assemblage  of  voters  represent- 
ing a  political  party,  which  at  the  last  election,  before  the  holding 
of  said  primary  meeting,  and  last  preceding  fall  election,  polled  at 
least  one  per  cent,  of  tlie  entire  vote  cast  and  polled  in  said  towr, 
and  said  meeting  was  duly  organized  and  a  chairman  and  secretary 
thereof  were  duly  selected,  whereupon  other  nominations  were 
made  for  town  offices  to  be  filled  at  said  town  meeting,  and  the  fol- 
lowing named  were  put  in  nomination  to  be  voted  for  at  said  town 
meeting  :  (insert  names  of  candidates  and  office  to  which  nomi- 
nated), whereby  deponent  and  the  relators  above  named  were  duly 
and  regularly  put  in  nomination  for  the  town  offices  above  named 
respectively,  and  were  entitled  to  be  voted  for  and  till  said  offices  at 
said  town  meeting,  each  of  them  being  duly  qualified  to  fill  the 
office  for  which  he  was  nominated. 

That  certificates  of  each  nomination  in  form  and  substance  as 
provided  by  law  were  made  in  writing  and  filed  with  the  town  clerk 
of  said  town  in  each  instance  not  less  than  five  days  before  the  day 
of  said  town  meeting,  and  said  town  clerk  caused  to  be  prepared 
and  printed  two  sets  of  ballots  for  said  town  meeting,  to  wit,  one 
set  of  ballots  containing  the  names  of  said  candidates  and  the  office 
to  which  they  were  nominated  as  first  above  set  out,  and  the  other 
set  of  ballots  containing  the  names  of  the  candidates  and  the  office 
to  which  they  were  respectively  nominated  as  secondly  above  set 
out,  and  on  the  day  of  said  election  delivered  the  ballots  first  me- 
tioned  to  the  inspectors  of  said  election,  but  notwithstanding  depo- 
nent demanded  of  him  the  delivery  of  said  ballots  secondly  above 
mentioned  to  said  inspectors,  said  town  clerk  refused  to  deliver  the 
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same  and  did  not  deliver  the  same  to  the  inspectors  of  said  election, 
and  the  same  were  not  voted  ;  but  relators  caused  to  be  prepared, 
printed,  and  distributed  to  voters  at  said  election,  paster  ballots,  like 
the  one  hereto  annexed,  containing  the  names  of  said  candidates  so 
as  aforesaid  secondly  put  in  nomination,  and  the  offices  to  which 
they  were  nominated,  being  ballots  containing  the  names  of  all  the 
offices  to  be  filled  at  said  election  and  of  the  candidates  therefor. 
Said  ballots  being  of  white  paper,  printed  in  type  as  required  by  law 
and  in  plain,  black  ink,  and  being  in  all  respects  as  required  bylaw, 
and  said  paster  ballots  were  voted  by  electors  at  said  town  meeting, 
the  same  being  pasted  in  each  instance  upon  the  ballots  so  delivered 
to  the  inspectors  by  said  town  clerk  in  the  manner  prescribed  by  law 
respecting  the  use  of  paster  ballots,  and  were  received  by  said  in- 
spectors and  were  by  them  put  into  the  ballot  boxes  of  said  election 
provided  for  receiving  the  ballots  for  town  officers  at  said  election 
(the  same  being  in  each  instance  voted  in  the  manner  and  form  pro- 
vided by  law  for  the  use  of  paster  ballots  and  were  counted  and  can- 
vassed by  said  inspectors  who  were  three  of  the  defendants  above 
named),  and  a  return  thereof  made  to  the  defendants  as  such  board  of 
canvassers,  and  said  returns  and  ballots  were  canvassed  by  said 
board  of  canvassers  and  the  number  of  votes  voted  at  said  election  was 
ascertained  by  said  board,  and  by  defendants  acting  as  said  board, 
as  well  as  the  number  cast  of  said  ballots  delivered  by  the  town 
clerk  to  said  inspectors  as  the  number  cast  of  said  paster  ballots,  and 
it  was  ascertained  by  them  the  number  of  votes  of  each  kind  received 
by  said  candidates,  and  the  following  was  declared  by  them  to  be 
the  result  of  said  election,  and  it  was  decided  by  said  board  and  by 
defendants  and  declared  that  the  persons  next  hereinafter  named  were 
elected  to  office  at  said  town  meeting,  to  wit  : 

(Insert  names  with  the  offices  to  which  nominated),  and  the  follow- 
ing certificate  of  election  filed  by  them  in  the  office  of  the  said  town 
clerk. 

"  1892.  At  the  annual  town  meeting  held  in  the  town  of  Minerva, 
at  Bradley's  Hall,  the  following  officers  were  elected  for  said  town 
for  the  ensuing  year  :  (insert  names  of  candidates,  office  for  which 
elected,  and  number  of  votes  cast  for  each  candidate.) 

There  were  paster  ballots  cast  at  said  town  meeting  which  the 
board  decided  were  not  entitled  to  be  allowed  for  the  persons  named 
as  not  being  legally  nominated,  as  follows:  (insert  of  the  second  or 
other  list  of  candidates  with  name  of  office  and  number  of  votes 
cast  for  each. ) 

Present  at  Canvass  :     T.   G.   Shaw,      ) 

David   Wilson,  >-  Justices  0/ the  Peace.'' 
Nelson  Hyatt,  ) 

That  at  said  election  the  following  number  of  votes  were  cast  for 
the  relators  respectively  for  such  offices  :  (being  the  paster  ballots 
above  named),  and  the  number  as  below  stated  for  said  other  can- 
didates respectively  for  the  same  office,  (being  ballots  so  delivered 
by  the  town  clerk  to  the  inspectors)  to  wit  :  (insert  names  of  can- 
didates, office  for  which  nominated,  and  number  of  votes  each  re- 
ceived. ) 
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That  notwithstanding  the  relators  received  the  largest  number  of 
votes  cast  at  said  election  for  the  offices  respectively  to  which  they 
were  nominated,  the  several  persons  so  declared  elected  by  said 
board  of  canvassers  have  assumed  the  duties  of  office  respectively 
above  named  to  the  prejudice  of  the  relators,  and  the  deponent  has 
demanded  of  the  said  William  II.  Sullivan  j^ossession  of  the  office 
of  supervisor  of  said  town,  to  which  deponent  was  elected,  and  has 
demanded  of  him  the  books  and  papers  appertaining  to  said  office  and 
said  position  ;  the  books  and  papers  and  said  possession  are  refused 
and  withheld  by  said  Sullivan. 

Deponent  asks  that  a  mandamus  issue  out  of  this  court  requiring 
defendants  to  re-assemble  and  re-count  said  votes  and  to  declare 
the  result  of  said  election  after  having  counted  for  the  relators  re- 
spectively the  number  of  votes  so  cast  for  them,  and  called  paster 
ballots,  and  directing  said  board  and  said  justices  to  issue  a  certifi- 
cate of  election  or  a  corrected  certificate  of  election  to  the  candidates 
having  the  greatest  number  of  votes  cast,  including  said  paster  bal- 
lots. 

That  the  defendants  above  named  are  the  persons  composing  said 
board  of  canvassers  as  deponent  is  informed  and  believes. 

That  no  previous  application  has  been  made  for  an  order  or  the 
relief  asked  for  herein.  HENRY  BRADLEY. 

(Add  oath  or  acknoiS)ledg?nenl.) 

Order  to  Show  Cause. 

At  a  Special  Term  of  the  Supreme  Court  held  at  the  Town  Hall  in 

the  village  of  Saratoga  Springs,  N.  Y. ,  March  17th,  1892  : 
Present  : — Hon.  John  R.  Putnam,  Justice. 


The    people    ex    ret.    Henry    Bradley   et    at., 

a^st. 

Thomas  G.  Shaw  et  aj.,  composing  the  Board  of 
Canvassers  of  the  Town  of  Minerva,  Essex 
County,  N.  Y.,  at  the  town  meeting  held  in 
said  town  on  the  ist  day  of  March,  1892. 


■133N.  Y.  493. 


Upon  the  affidavits  of  Henry  Bradley  and  Daniel  E.  Wing,  hereto 
annexed,  it  is 

Ordered,  that  the  above-named  defendants  show  cause  at  a  Special 
Term  of  this  court  to  be  held  at  the  chambers  of  I\Ir.  Justice  Stover 
in  the  city  of  Amsterdam,  N.  Y.,  on  the  22d  day  of  March,  1892,  at 
10  o'clock  A.  M.,  or  as  soon  thereafter  as  counsel  can  be  heard,  why 
a  peremptory  writ  of  mandamus  should  not  issue  out  of  this  court 
against  the  board  of  canvassers  or  the  town  officers  acting  as  such 
at  the  town  meeting  of  the  town  of  Minerva,  Essex  County,  held  in 
said  town  on  the  ist  day  of  March.  1892,  to  wit  :  Thomas  G.  Shaw, 
David  Wilson,  and  Nelson  Hyatt,  justices  of  the  peace  of  said  town, 
and  John  Mulhern,  town  clerk,   who  composed  said  board  of  can- 


PROCEEDINGS   UNDER   ELECTION    LAW.  1221 

Art.  5.     Correction  in  State  or  County  Board  of  Canvassers'  Statements. 

vassers  at  said  election,  requiring  them  to  re-assemble  in  said  town 
as  such  board  of  canvassers,  and  re-count  the  votes  cast  at  said  town 
meeting,  and  declare  the  result  of  said  town  meeting  after  having 
counted  for  said  relators  respectively  the  number  of  votes  cast  for 
them,  as  stated  in  the  annexed  affidavit  of  said  Bradley,  called 
paster  ballots,  and  directing  said  board  and  said  justices  to  issue  a 
certificate  of  election,  or  corrected  certificate  of  election  to  the  can- 
didates having  the  greatest  number  of  votes  cast  for  them,  including 
said  paster  ballots,  and  why  the  relators  should  not  have  such  other 
and  further  relief  or  order  in  the  premises  as  may  be  just  and 
proper,  besides  costs. 

Service  of  this  order  and  of  the  papers  upon  which  the  same  was 
made  in  the  manner  prescribed  by  §§  2070  and  2071  of  the  Code 
of  Civil  Procedure,  on  or  before  the  i8th  day  of  March,  1892,  shall 
be  deemed  sufficient  service.  JOHN  R.  PUTNAM, 

"  s.  a 

ARTICLE  V. 

Correction  in  State  or  County  Board  of  Canvassers' 
Statements.    §  133,  part  of  §  134. 

§  133.  Correction  in  State  or  county  board  of  canvassers'  state- 
ments. 

The  Supreme  Court  may,  upon  affidavit  presented  by  any  elector,  showing  that 
errors  have  occurred  in  any  statement  or  determination  made  by  the  State  board  of 
canvassers,  or  by  any  board  of  county  canvassers,  or  that  any  such  board  has  failed  to 
act  in  conformity  to  law,  make  an  order  requiring  such  board  to  correct  such  errors, 
or  perform  its  duty  in  the  manner  prescribed  by  law,  or  show  cause  why  such  correc- 
tion should  not  be  made  or  such  duty  performed.  If  such  board  shall  faU  or  neglect 
to  make  such  correction,  or  perform  such  duty,  or  show  cause  as  aforesaid,  the  court 
may  compel  such  board,  by  a  writ  of  mandamus,  to  correct  such  errors  or  perform 
such  duty  ;  and  if  it  shall  have  made  its  determination  and  dissolved,  to  re-convene  for 
the  purpose  of  making  such  corrections  or  performing  such  duty.  Such  meeting  of 
the  board  of  State  or  county  canvassers  shall  be  deemed  a  continuation  of  its  regular 
session,  for  the  purpose  of  making  such  corrections  or  otherwise  acting  as  the  court 
may  order,  and  the  statements  and  certificates  shall  be  made  and  filed  as  the  court 
shall  direct  and  shall  stand  in  lieu  of  the  original  certificates  and  statements  so  far 
as  they  shall  vary  therefrom,  and  shall  in  all  places  be  treated  with  the  same  effect  as 
if  such  corrected  statement  had  been  a  part  of  the  original  required  by  law.  A  special 
proceeding  authorized  by  this  section  must  be  commenced  within  four  months  after 
the  statement  or  determination  in  which  it  is  claimed  errors  have  occurred  was  made, 
or  within  four  months  after  it  was  the  duty  of  the  board  to  act  in  the  particular  or 
particulars  as  to  which  it  is  claimed  to  have  failed  to  perform  its  duty. 

§  1 34.  Proceedings  of  State  board  of  canvassers  upon  corrected 
statements. 

*  *  *  The  Supreme  Court  shall,  upon  application  of  a  candidate  interested  in 
the  result  of  such  new  or  corrected  statement,  or  of  any  elector  in  the  county  from 
which  such  statement  came,  and  upon  proof  by  affidavit  that  the  same  has  been  made 
and  filed  as  herein  provided,  and  that  the  State  board  of  canvassers  has  neglected  or 
refused  to  act  thereon  within  the  time  above  prescribed,  require  said  board  to  act  upon 
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such  new  or  corrected  statement,  and  canvass  the  same  as  above  provided,  or  show 
cause  why  it  should  not  do  so ;  and  in  the  event  of  the  failure  of  such  board  to  act 
upon  such  new  or  corrected  statement  and  canvass  the  same,  or  show  cause  as  afore- 
said, the  court  may  compel  such  board  by  writ  of  mandamus  to  act  upon  and  canvass 
such  new  or  corrected  statement,  and  make  a  statement,  certificate,  and  declaration 
in  accordance  therewith  ;  and  if  the  State  board  of  canvassers  shall  have  made  a 
determination,  and  adjourned  or  dissolved  before  receiving  such  new  or  corrected 
statement,  the  court  may  compel  such  board  to  re-convene  for  the  purpose  of  carrying 
out  its  order  and  direction  ;  and  for  that  purpose  the  meeting  of  said  board  shall  be 
deemed  a  continuance  of  its  regular  session.  The  State  board  of  canvassers  and  the 
secretary  of  State  shall  respectively  have  the  same  powers,  and  discharge  the  same 
duties  with  reference  to  statements  made  under  this  section,  that  they  have  and  are 
charged  with  under  the  provisions  of  §§  139  and  140  of  this  act. 

Where  it  is  undisputed  that  the  returns  do  not  agree  with  the 
tally  sheet,  it  is  proof  of  "  clerical  mistake  "  within  the  meaning 
of  §  132,  and  the  duty  of  such  inspectors  being  purely  a  minis- 
terial one,  the  court  has  power,  by  a  writ  of  mandamus  to  board 
of  county  canvassers,  to  summon  the  delinquent  inspectors  before 
it,  and  require  them  to  amend  their  returns  by  inserting  in  them 
the  results  shown  by  the  tally  sheet.  Matter  of  Stewart,  24 
App.  Div.  201. 

Where  a  board  of  canvassers  has  been  directed  to  make  a  re- 
canvass  according  to  law,  and  has  been  given  no  specified  direc- 
tions in  the  premises,  it  cannot  be  held  guilty  of  contempt  where 
the  canvass  has  been  conducted  in  the  exercise  of  its  discretion. 
People  ex  rel.  PJiillips  v.  Sutherland,  9  App.  Div.  313,  41  Supp. 
181. 

The  board  of  canvassers  may  return  a  statement  to  the  in- 
spectors that  they  may  attach  a  sample  ballot.  People  ex  rel. 
Noyesv.  Board  of  Canvassers,  126  N.  Y.  392,  37  St.  Rep.  778 
(1891).  The  duty  of  the  county  clerk  is  merely  ministerial,  and 
if  the  official  statement  of  the  board  of  county  canvassers  sets 
forth  the  action  of  the  board,  it  is  his  duty  to  certify  it  and  file 
it.  Daly  v.  Board  of  Canvassers,  129  N.  Y.  449,  41  St.  Rep.  938. 
The  State  board  of  canvassers  acts  ministerially  and  has  no 
power  to  act  outside  the  returns  and  institute  an  inquiry  as  to 
the  eligibility  of  candidates.  Matter  of  Sherivood,  129  N.  Y.  360, 
41  St.  Rep.  912,  29  N.  E.  Rep.  345. 

The  State  board  of  canvassers  cannot  act  upon  anything 
except  the  certified  statement  required  to  be  made.  This 
statement  cannot  contain  anything  except  whole  number 
of  votes   cast,  names  of    candidates,  and    number    of  votes    re- 
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ceived  by  each.  People  ex  rcl.  Derby  v.  Rice,  129  N.  Y.  461. 
The  court  .ought  not  to  grant  mandamus  to  compel  the  issu- 
ance of  a  certificate  of  election  to  one  who  has  no  right 
to  the  position  under  the  constitution.  Matter  of  Sherwood, 
129  N.  Y.  360,  41  St.  Rep.  912,  29  N.  E.  Rep.  345.  The 
public  has  an  interest  in  the  result  of  the  election,  and  any 
citizen  has  a  right  to  invoke  the  aid  of  the  court  in  compelling 
the  board  of  canvassers  to  perform  their  official  duties.  People 
ex  rel.  Dailey  v.  Rice,  129  N.  Y.  449,  41  St.  Rep.  938. 

The  board  of  county  canvassers  is  merely  an  administrative  body 
and  cannot  exercise  the  judicial  function  of  passing  upon  the  con- 
stitution of  the  State,  nor  will  the  court  direct  the  board  to  do 
what  it  has  itself  no  power  to  do.  It  must  confine  itself  to  cor 
recting  errors.  Matter  of  Woods,  5  Misc.  575,  56  St.  Rep.  274, 
26  Supp.  169,  449. 

It  was  held,  in  People  ex  rel.  Derby  v.  Rice,  I2g  N.  Y.  461,  that 
the  Supreme  Court  at  Special  Term  could  not  issue  a  writ  of 
peremptory  mandamus  which  is,  by  the  force  of  its  terms  and 
commands,  in  effect  an  order  which  restrains  the  board  of  State 
canvassers  engaged  in  the  performance  of,  or  about  to  perform,  a 
duty  imposed  by  statute  under  provisions  of  §  605  of  the  Code. 
(This  decision  is  no  longer  in  force  since  the  amendment  of  chap. 
946  of  the  Laws  of  1895.) 

The  tally  sheet,  being  the  original  entry  of  the  casting  and 
canvassing  of  a  vote  under  the  Election  Law  of  1896  (chap.  909), 
is  intended  by  the  legislature  to  furnish  a  contemporaneous  offi- 
cial record  of  the  actual  count  which  shall  control  in  case  of  any 
discrepancy  between  it  and  the  clerical  statement  made  from 
it  by  inspectors  after  the  completion  of  the  canvass  and  for  the 
purpose  of  convenience. 

The  original  statement  prescribed  by  §  1 1 1  of  the  Election 
Law  of  1896  is  called  an  original  for  the  reason  that  it  is  neces- 
sary to  attach  to  it  the  void  ballots  and  those  protested  as  marked 
for  identification  ;  but  it  is  not  an  original  document  in  any  other 
sense,  and  is  a  purely  ministerial  act  of  the  inspectors  that  can- 
not control  the  tally  sheet  of  which  it  is  an  abstract.  The  pro- 
vision for  the  canvass  of  votes  from  the  inspectors'  statements 
made  by  §  131  of  the  Election  Law  of  1896,  while  it  contem- 
plates that  the  board  of  county  canvassers  shall  act  upon  such 
statements  without  recourse  to  the  tally  sheets  when  the  state- 
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mcnts  are  unchallenged  as  to  their  accuracy,  does  not  make  those 
statements  the  best  evidence  of  the  final  result  of  the  election  in 
case  they  are  attacked  for  mistake  or  fraud. 

The  accuracy  of  tally  sheets  are  not  put  in  issue  in  this  pro- 
ceeding by  the  affidavits  submitted  by  the  appellants,  as  they 
fail  to  deny  the  allegation  of  the  petitioners  that  the  vote  re- 
turned on  the  statement  is  different  from  that  returned  on  the 
tally  sheet.  The  correction  of  an  erroneous  record  or  mistake 
made  and  recorded  in  a  tally  sheet  is  provided  for  in  the  Election 
Law  by  the  requirement  of  §  in  for  preserving  the  boxes  of 
voted  ballots  for  six  months  and  for  the  opening  and  examination 
under  the  order  of  the  Supreme  Court  or  a  justice  thereof,  in 
order  to  determine  the  actual  vote  cast.  When  the  statement  or 
return  of  election  district  inspectors  states  a  less  number  of  votes 
for  certain  candidates  than  that  shown  by  the  unquestioned  tally 
sheet,  the  board  of  county  canvassers  may  be  required  by  man- 
damus, on  the  petition  of  the  candidates  prejudiced  by  the  re- 
turn to  exercise  the  power  conferred  by  §  132  of  the  Election 
Law  of  1896  to  summon  the  inspectors  to  correct  their  re- 
turn, and  also,  independently  of  the  Election  Law,  the  inspect- 
ors may  be  required,  by  mandamus,  to  convene  and  make  a 
correct  return,  and  the  county  board  of  canvassers  directed  to 
canvass    the  corrected    return.     Matter   of  Stczvart,    155     N.  Y. 

545. 

The  question  whether  ballots  before  the  court,  with  certain 
marks  and  appearances  upon  them,  constituting  undisputed  evi- 
dence, are  such  as  may  or  may  not  be  counted  under  the  statute 
is  a  question  of  law.  Marks  apparently  made  by  the  voter  in 
attempting  to  correct  his  own  errors,  as,  after  making  the  cross 
mark  in  the  circle,  endeavoring  to  erase  it  with  a  rubber  or 
some  sharp  instrument,  or  by  striking  the  pencil  through  tlie 
mark,  constitute  an  erasure  or  defacement  rendering  the  ballot 
invalid.  Ballots  having  the  cross  mark  placed  in  the  voting 
space  before  the  words,  "  no  nomination,"  are  invalid  and  can- 
not be  counted.  Ballots  upon  which  are  written  with  pencil,  in 
the  blank  column,  the  names  of  candidates  whose  names  were 
already  printed  upon  the  ballots  for  the  office,  are  invalid  and 
cannot  be  counted.  Ballots  which  show  cross  marks  before  the 
names  of  opposing  candidates  for  the  same  single  office  in  two 
different  columns  is  to  be  regarded  as  surplusage  merely,and  does 
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not  render  the  ballot  invalid  as  a  ballot  marked  for  identification. 
Ballots  which  contain  cross  marks  in  two  or  more  of  the  voting 
circles  at  the  head  of  the  columns,  should  be  counted  for  a  can- 
didate named  for  the  same  office  on  all  tickets  so  cross  marked. 
A  ballot  is  not  destroyed  by  the  fact  that  the  elector  attempted 
to  vote  thereon  for  two  or  more  candidates  for  the  same  office, 
as  to  which  only  one  candidate  could  be  voted  for,  but  the  ballot 
must  be  excluded  as  a  vote  for  the  particular  office  affected.  A 
ballot  bearing  a  mark  made  in  the  circle  at  the  head  of  the  ticket 
as  if  by  a  sharp  instrument,  not  a  pencil,  is  thereby  vitiated  and 
cannot  be  counted.  Where  there  are  two  candidates  to  be  elected 
to  the  office,  a  ballot  is  not  vitiated  by  containing  voting  marks 
opposite  the  names  of  two  candidates  for  the  office  in  different 
columns  but  not  on  the  same  horizontal  lines.  People  ex  rel. 
Feeney  v.  Bd.  Canvassers,  156  N.  Y.  36. 

Petition. 

SUPREME  COURT— County  of  New  York. 


In  the  Matter  of  the  Application  of  Perez  M. 
Stewart  and  Howard  P.  Okie  for  an  order 
directing  the  Board  of  Canvassers  for  the 
City  and  County  of  New  York  to  perform  its 
duty  in  the  manner  prescribed  bylaw  in  the  Ijce  N  Y  C/ic 
canvass    of    the   votes    cast    for  the  office  of  f  '     '  ■'  •'' 

member  of  assembly  and  member  of  the  board 
of  aldermen  from  the  19th  Assembly  Dis- 
trict of  the  City  and  County  of  New  York. 


J 


To  the  Supreme  Court  of  the  State  of  New  York  : 

The  petition  of  Perez  M.  Stewart  respectfully  shows  : 

First.  That  deponent  is  a  citizen  of  the  city  and  county  of  New 
York,  residing  at  No.  662  West  End  Avenue  in  said  city. 

That  deponent  was  a  candidate  for  office  of  member  of  assembly 
from  the  19th  assembly  district  of  the  city  and  county  of  New  York  on 
the  Citizens'  Union,  National  Democratic,  and  Democracy  of  Thomas 
Jefferson  tickets,  and  was  voted  for  as  such  candidate  on  the  official 
ballot  on  said  tickets. 

Second.  That  deponent  has  carefully  examined  the  official  tally 
sheets  of  the  19th  assembly  district  filed  in  the  office  of  the  clerk  of 
the  city  and  county  of  New  York  pursuant  to  the  provisions  of  the 
election  law. 

Tliird.  That  it  appears  by  said  tally  sheets  that  deponent  received 
the  following-  number  of  votes  in  the  following  election  districts  in 
said  assembly  district,  to  wit  : 
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In  the  7th  election   district 50  votes. 

In  the  Sth  election  district no 

In  the  14th  election   district 128  " 

In  the  17th  election  district 57  " 

In  the  i8th  election  district 85 

In  the  19th  election  district 133  " 

In  the  20th  election  district 156  " 

Fourth.  That  as  appears  by  said  tally  sheets  filed  as  aforesaid, 
Solomon  C.  Weill,  another  candidate  for  said  office  of  member  of 
of  assembly  from  the  19th  assembly  district  on  the  Democratic  ticket, 
received  in  the  loth  election  district  of  said  assembly  district  135 
votes,   in  the  19th  69  votes,  and  in  the  20th  86  votes. 

Fifth.  That  in  the  statement  and  return  of  the  votes  for  member 
of  assembly  from  said  assembly  district,  signed  by  the  inspectors  of 
election  in  the  said  several  election  districts  above  named,  the 
following  number  of  votes  appear  to  have  been  cast  for  the  said 
candidates  in  said  districts,  to  wit: 

For   deponent   in  the  7th  election  district 46  votes. 

"  "  "  Sth  election  district    12  " 

"  "  "  14th  election  district 112  " 

"  "  "  17th  election  district 42  " 

"  "  "  1 8th  election  district 30  " 

"  "  "  19th  election  district 130  " 

"  "  "  20th  election  district 151  " 

For  said  Weill  : 

In  the   loth  election  district 151  votes. 

In   the   19th  election  district 72        " 

In   the  20th  election   district 91        " 

Sixth.  That  said  inspectors  of  election  in  said  respective  districts 
have  neither  appeared  nor  been  made  to  appear  before  the  said 
county  or  city  canvassers  of  the  city  or  county  of  New  York  to 
explain  or  correct  said  discrepancies,  and  the  said  board  of  canvassers 
of  the  city  and  county  of  New  York  has  refused  to  examine  said  tally 
sheets. 

Seventh.  That  the  package  of  ballots  protested  as  marked  for 
identification  and  voted  and  counted  in  said  Sth  election  district 
contained  18  votes  for  deponent,  and  for  Howard  P.  Okie,  a 
candidate  for  member  of  board  of  aldermen,  from  the  19th  assembly 
district,  but  said  board  of  county  and  city  canvassers  of  the  city 
and  county  of  New  York  has  refused,  and  that  the  inspectors  of 
elections  for  said  election  district  have  not  appeared  nor  been  made 
to  appear  before  said  county  and  city  canvassers  of  the  city  and 
county  of  New  York  to  correct  the  error  in  the  said  statement  and 
return   of  the  votes  for  said  offices  in  the  said  Sth  election  district. 

EigJit]i.  That  except  in  the  Sth  election  district  in  each  of  the  other 
districts  mentioned  a  statement  and  return  of  votes  cast  in  said 
district  was  accompanied  l)y  a  sealed  package  purporting  to  contain 
ballots  protested  as  marked  for  identification  and  ballots  rejected 
as  void. 
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Ninth.  That  deponent  is  advised  and  believes  it  is  required  by 
the  Election  Law  that  each  ballot  protested  as  marked  for  identifi- 
cation shall  be  so  indorsed  by  the  inspectors  of  election  with  a 
statement  of  the  mark  or  marks  to  which  objection  is  made,  and 
that  each  void  ballot  shall  be  indorsed  by  the  inspectors  of  election 
with  the  reason  for  declaring  such  ballot  void. 

That  in  numerous  instances  the  ballots  in  said  sealed  packag-e 
when  opened  had  no  indorsement  whatever.  That  in  the  majority 
of  instances  where  they  were  indorsed  as  marked  for  idendification 
the  alleged  identifying  mark  is  not  mentioned  in  the  indorsement. 
That  in  most  of  the  cases  of  ballots  marked  as  void  no  reason  for 
declaring  said  ballots  void  is  given. 

Tenth.  That  in  the  i8th  election  district  a  statement  indorsed  by 
the  board  of  inspectors  upon  the  sealed  package  of  void  and 
protested  ballots  is  contradicted  by  the  same  inspectors  in  their 
statement  and  return,  and  both  the  indorsement  upon  the  package 
and  the  contents  of  the  statement  and  return  are  contradicted  by 
the  ballots  in  said  sealed  package,  to  wit  :  Upon  the  package  it 
is  stated  that  there  are  two  void  and  three  protested  ballots  ;  in 
the  statement  and  return  three  are  reported,  two  blank  and  three 
void  votes.  Among  the  ballots  themselves  there  is  but  one  blank 
and  three  indorsed  as  protested  as  marked  for  identification  and 
two  not  indorsed  at  all. 

That  in  said  election  district  as  appears  by  the  affidavit  of  William 
Williamson,  one  of  the  poll  clerks  in  said  election  district  at  the 
election  held  on  February  2,  1897,  more  than  fifty  votes  were  counted 
for  deponent  and  for  said  Okie  as  candidate  for  office  of  member 
of  the  board  of  aldermen. 

Eleventh.  That  in  the  said  20th  election  district  the  package  pur- 
porting to  contain  void  and  protested  ballots  contained  no  ballots  at 
all.  The  statement  and  return  to  the  board  of  inspectors  for  member 
of  assembly  calls  for  two  defective  ballots  not  counted  in  addition  to 
the  nine  blank  ballots,  and  for  member  of  the  board  of  aldermen  for 
two  defective  ballots  not  counted  in  addition  to  the  nine  blank 
ballots. 

Tzvel/th.  And  your  petitioner  further  shows  that  he  is  advised  and 
believes  that  under  §§  84  and  no  (subdivision  3)  of  the  Election 
Law  the  said  statement  and  return  of  the  said  election  mspectors  in 
said  election  districts,  and  the  certified  copies  thereof  are  required  to 
be  made  up  exclusively  from  and  based  upon  the  figures  and  data 
shown  by  the  tally  sheets,  and  that  said  statement  and  return  and 
said  certified  copies  thereof  most  correspond  therewith. 

And  your  petitioner  further  alleges  upon  information  and  belief 
that  when  the  said  board  of  inspectors  above  named  shall  meet  as 
required  by  §  132  of  the  said  Election  Law,  and  for  the  pur]:)Oses 
specified  in  said  section,  they  will  be  unable  to  correct  said  state- 
ments and  return  in  such  a  manner  as  truly  to  show  the  number  of 
votes  cast  for  your  petitioner  and  for  the  other  candidates  for  the 
office  of  member  of  assembly  and  for  said  Howard  P.  Okie,  and  for 
the  other  candidates  for  the  office  of  member  of  the  board  of  alder- 
men, in  said  several  election  districts  of  said  assembly  district  unless 
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they  shall    have  an   opportunity   to  inspect  the  said    ori<,nnal   tally 
sheet. 

Thirteenth.  No  other  or  former  application  for  the  relief  hereby 
prayed  for  has  been  made  to  any  court  or  judge. 

Wherefore,  your  petitioner  prays  that  an  order  may  be  made 
directed  to  the  said  board  of  county  and  city  canvassers  of  the  city 
and  county  of  New  York,  to  summon  the  said  boards  of  inspectors 
of  the  said  several  election  districts  above  named  in  the  said 
assembly  district  to  appear  before  the  said  board  of  county  and  city 
canvassers  to  make  such  corrections  as  the  facts  of  the  case  require, 
and  to  cause  their  canvass  of  votes  in  said  several  election  districts 
to  be  correctly  stated,  and  that  said  clerk  of  the  city  and  county  of  New 
York  shall  produce  before  said  board  of  county  and  city  canvassers 
of  the  city  and  county  of  New  York  at  whatever  times  said  boards  of 
inspectors,  or  any  of  them,  of  the  said  election  districts  shall  meet, 
for  the  purpose  of  correcting  said  statements  and  return  and  the 
copies  thereof,  and  shall  exhibit  the  said  original  tally  sheets  to  the 
said  board  of  county  and  city  canvassers,  and  the  said  boards  of 
inspectors  for  the  purpose  of  enabling  them  to  make  such  corrections 
in  the  said  statements  and  returns,  and  in  the  copies  thereof,  as  the 
facts  require  ;  and  that  said  board  of  county  and  city  canvassers 
shall  not  canvass  the  statements  and  returns  from  said  election 
districts  until  the  board  of  inspectors  of  said  election  district  shall 
have  met  pursuant  to  the  provisions  of  §  132  of  the  Election 
Law.  and  shall  have  made  such  corrections  in  said  statements  and 
returns  of  said  canvass  as  the  facts  in  the  case  shall  require. 

And  in  the  meantime  and  until  said  corrections  shall  have  been 
made,  that  said  board  of  county  and  city  canvassers  be  enjoined 
from  taking  further  proceedings  in  the  canvass  of  the  votes  of  any 
candidate  for  the  office  of  member  of  assembly  or  board  of  aldermen 
from  the  19th  assembly  district  of  the  city  and  county  of  New  York, 
and  shall  neither  sign  nor  issue  any  certificate  of  election  until  such 
corrections  shall  have  been  made  in  said  statements  and  return  as 
the  facts  in  each  case  require. 

Dated  New  York,   November  18,  1897. 

i^Add  verification  hereto.)  PEREZ  M.   STEWART. 

Order  to  Show  Cause. 

SUPREME  COURT— State  ok  New  York. 


In  the  Matter  of  the  Application  of  Perez  M. 
Stewart  and  Howard  P.  Okie  for  an  order 
directing  the  Hoard  of  County  and  City  Can- 
vassers of  the  City  and  County  of  New  York 
to  perform  its  duty  in  the  manner  prescribed 
by  law  in  the  canvass  of  the  votes  cast  for  the 
offices  of  member  of  assembly  and  member  of 
the  board  of  aldermen  from  the  19th  Assembly 
District  of  the  City  and  County  of  New  Y 


155N.  Y.  545- 


ork. 


Upon  the  annexed  petition  of  Perez  M.    Stewart,   verified  on  the 
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1 8th  clay  of  November,  1897  ;  the  petition  of  Howard  P.  Okie,  veri- 
fied the  i8th  day  of  November,  1897;  the  affidavit  of  Joseph  G. 
Deane,  veritied  the  i8th  day  of  November,  1897;  etc.,  etc.  (insert 
the  names  of  all  other  affiants),  let  the  above  named,  the  board  of 
county  and  city  canvassers  of  the  city  and  county  of  New  York,  or 
their  attorney,  show  cause  before  a  SpecialTerm,  Parti.,  of  this  court, 
held  in  the  county  court-house,  in  the  city  of  New  York,  on  the  19th 
day  of  November,  1897,  at  10:30  a.  m.,  or  as  soon  thereafter  as 
counsel  can  be  heard,  why  a  peremptory  writ  of  mandamus  or  an 
order  should  not  be  issued  out  of  and  under  the  seal  of  this  court 
directed  to  the  above  named,  the  board  of  city  and  county  can- 
vassers of  the  city  and  county  of  New  York  requiring-  said  board  to 
summon  the  inspectors  of  election  whose  names  are  subscribed  to 
the  statement  and  returns  of  votes  for  the  office  of  member  of  as- 
sembly and  member  of  the  board  of  aldermen  from  the  19th  assembly 
district  of  the  city  and  county  of  New  York  in  the  following  election 
districts  :— the  7th,  8th,  loth,  14th,  i8th,  19th,  and  20th,  to  make 
such  corrections  in  said  statements  and  returns  of  votes  as  the  facts 
in  such  cases  require,  and  to  cause  their  canvass  of  votes  in  the  said 
several  election  districts  to  be  correctly  stated,  and  that  the  clerk  of 
the  said  city  and  county  of  New  York  be  required  to  produce  before 
said  board  of  county  and  city  canvassers  of  the  city  and  county  of 
New  York,  at  whatever  time  said  boards  of  inspectors  or  any  of 
them  of  the  said  election  districts  shall  meet,  for  the  purpose  of  cor- 
recting- said  statements  and  returns  of  votes  and  the  copies  thereof, 
and  that  said  clerk  of  the  city  and  county  of  New  York  exhibit 
the  said  orig-inal  tally  sheets  to  the  said  board  of  county  and  city 
canvassers  of  the  city  and  county  of  New  York,  and  said  board  of 
inspectors  of  the  said  several  election  districts  for  the  purpose  of  en- 
abling them  to  make  such  corrections  in  the  said  statements  and  re- 
turns and  in  the  copies  thereof  as  the  facts  in  such  case  require  ;  and 
it  is  further 

Ordered,  that  until  the  determination  of  the  motion  to  show  cause 
be  had,  that  the  said  board  and  city  canvassers  of  the  city  and 
county  of  New  York  be,  and  they  are  hereby,  restrained  frorn  mak- 
ing any  statements  of  the  votes  cast  by  the  voters  of  the  said  19th 
assembly  district,  or  issuing  any  certificate  of  election  to  the  offices 
of  member  of  assembly  or  member  of  the  board  of  aldermen  from 
the  said  19th  assembly  district  of  the  city  and  county  of  New  York. 

Due  cause  having  been  shown  before  me,  it  is 

Ordered,  that  the  service  of  this  order  to  show  cause  on  or  before 
three  o'clock  on  the  i8th  day  of  November,  1897,  shall  be  deemed 
sufficient.  ABRAHAM  R.  LAWRENCE, 

/.  ^.  C. 

Sufficient  cause  bding  shown  : 

Ordered,  that  service  of  this  order  to  show  cause  on  or  before  9 
o'clock  p.  M.  on  the  i8th  day  of  November  shall  be  deemed  suffi- 
cient. 

November  i8th,  1897.  A.  R.  L. 

/.  S.  C. 
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Order  to  Show  Cause. 

At  a  Special  Term  of  the  Supreme  Court  held  at  New  City,  Rockland 
County,  on  the  i8th  day  of  November,   1897  ; 

Present  : — Hon.  Martin  J.  Keog^h,  Justice. 


In  the  Matter  of  the  Application  of  John  F. 
Keeney,  a  candidate  voted  for  at  the  election 
held  in  Richmond  County  on  November  2d, 
1897. 


156N.  Y.36. 


On  reading  and  filing-  the  petition  of  John  L.  Feeney,  verified  this 
18th  day  of  November,  1897, 

Ordered,  that  the  board  of  canvassers  of  Richmond  County,  to 
wit :  Hubbard  R.  Yetman,  chairman,  Edward  R  Doyle,  Augustus 
Acker,  Nathaniel  Marsh,  and  John  F.  Feeney,  proceed  to  a  re-count 
of  the  ballots  returned  to  them  from  the  various  election  districts  in 
said  county  as  objected  to  as  marked  for  identification,  and  which 
purport  to  be  cast  in  favor  of  George  Cromwell  ;  and  to  a  count  of 
the  ballots  similarly  returned  to  them  as  void  and  apparently  cast  in 
favor  of  John  L.  Feeney. 

And  to  make  such  count  and  re-count  in  accordance  with  the 
provisions  of  the  Election  Law  in  the  premises. 

Or  otherwise  that  said  board  of  canvassers  show  cause  at  a  Special 
Term  of  this  court  to  be  held  at  the  court-house  at  White  Plains, 
Westchester  County,  at  10:30  o'clock  in  the  forenoon  on  Saturday, 
November  20th,  1897,  why  they  should  not  proceed  to  such  count 
and  re-count  accordingly. 

And  that  upon  the  return  day  so  indicated  they  produce  before 
the  court  all  the  aforesaid  ballots  returned  to  them  as  void,  or  as 
objected  to  as  marked  for  identification,  for  such  determination  as 
may  be  proper  in  the  premises. 

In  the  meantime  and  until  the  further  determination  of  this  court 
let  all  proceedings  on  the  part  of  the  said  board  of  canvassers  in  re- 
gard to  the  statement  of  the  results  of  the  aforesaid  election  be  stayed 
except  as  in  said  mandamus  and  order  hereinbefore  provided. 

Service  of  this  order  on  or  before  the  19th  day  of  November,  1897, 
shall  be  sufficient.  MARTIN  J.  KEOGH, 

/.  ^.  C. 

Petition.     (156  N.  Y.  36.) 

To  the  Supreme  Court  of  the  State  0/  New  York  : 
The  petition  of  John  L.  Feeney  respectfully  alleges  and  shows: 

1.  That  an  election  was  held  on  the  21st  day  of  November,  1897, 
in  all  of  the  election  districts  in  the  various  towns  of  Richmond 
County,  to  wit  :  the  election  districts  of  the  towns  of  Middletown, 
Castleton,  Northfield,  Southfield,  and  Westfield,  in  said  county. 

2.  That  your  petitioner  was  a  candidate  voted  for  at  said  election 
for  the  office  of  president  of  the  borough  of  Richmond. 


PROCEEDINGS   UXDER    ELECTION    LAW. 


Art.  5.     Correction  in  State  or  County  Board  of  Canvassers'  Statements. 

3.  That  the  board  of  canvassers  of  the  aforesaid  county  are  now- 
proceeding'  with  the  canvass  of  votes  cast  at  such  election. 

4.  That  although  said  canvass  is  not  completed  it  appears  that 
over  10,000  votes  were  cast  at  said  election  and  that  the  sealed 
packages  of  void  and  protested  ballots  in  each  of  the  aforesaid  elec- 
tion districts  have  been  and  are  now  before  the  said  board  of  canvas- 
sers, and  appear  to  show  that  an  aggregate  of  over  300  ballots  were 
held  void  by  the  various  boards  of  inspectors  and  were  not  counted. 
And  that  over  sixty  ballots  were  protested  and  objected  to  as  marked 
for  identitication  and  were  counted. 

5.  That  in  each  and  all  of  the  aforesaid  election  districts  of  the 
ballots  thus  held  void  and  not  counted  a  large  proportion  thereof 
were  good  and  lawful  ballots,  cast  or  sought  to  be  cast  by  duly 
qualified  electors  of  said  districts  respectively. 

6.  That  a  great  majority  and  preponderance  of  said  ballots  so  held 
void  and  not  counted  and  which  were  good  and  lawful  ballots,  en- 
titled to  be  counted,  were  noticed  in  favor  of  your  petitioner  for  the 
office  of  president  of  the  borough  of  Richmond. 

7.  That  in  a  great  majority  of  cases,  in  the  cases  of  ballots  so  held 
void  and  not  counted,  the  grounds  upon  which  said  ballots  were  so 
declared  void  were  not  indorsed  upon  the  back  of  said  ballots  ac- 
cording to  law,  and  that  your  petitioner  is  therefore  unable  to  state 
or  specify  the  grounds  ui)on  which  the  respective  boards  of  inspect- 
ors may  have  acted  in  the  premises  in  a  great  majority  of  the  cases 
referred  to. 

8.  Your  petitioner  respectfully  shows,  and  alleges  upon  informa- 
tion and  belief,  that  at  the  aforesaid  election  he  was  duly  and  law- 
fully elected  to  the  office  of  president  of  the  borough  of  Richmond 
by  a  clear  and  substantial  majority  or  plurality  of  the  lawful  votes 
of  the  duly  qualified  electors  of  all  the  aforesaid  election  districts  ; 
and  that  if  the  aforesaid  ballots  which  were  held  void  and  not 
counted  and  which  were  good  and  lawful  ballots  in  favor  of  your 
petitioner,  were  duly  counted  according  to  law,  that  the  election  of 
your  petitioner  to  the  office  of  president  of  the  borough  of  Richmond 
as  aforesaid  would  thus  be  clearly  and  duly  declared. 

And  that  by  the  failure  to  count  said  proper  ballots  the  rights  of 
your  petitioner  in  the  premises  may  be  endangered  and  defeated. 

9.  Your  petitioner  further  respectfully  alleges  upon  information 
and  belief  that  in  respect  to  the  protested  ballots  returned  as  objected 
to  as  marked  for  identification  and  which  were  counted,  a  large 
proportion  thereof  were  improper  and  unlawful  ballots,  marked  in 
violation  of  law,  and  reading  in  favor  of  George  Cromwell,  a  rival 
candidate  of  your  petitioner  for  the  office  of  president  of  the  borough 
of  Richmond  aforesaid,  and  that  a  large  proportion  thereof  were  not 
legally  entitled  to  be  counted  and  should  have  been  excluded. 

ID.  Your  petitioner  further  respectfully  shows,  that  both  by  reason 
of  the  failure  in  the  great  number  of  instances  as  hereinbefore  stated 
on  the  part  of  the  boards  of  inspectors,  to  indorse  upon  the  void 
ballots  the  specific  grounds  upon  which  said  ballots  were  held 
void  and  not  counted,  and  also  by  reason  of  the  very  great  number 
of  ballots  so  returned,  and  the  necessity  of  promptly  making  this 
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application  in  accordance  with  the  provisions  of  §  114  of  the 
Election  Law  of  this  State,  your  petitioner  is  unable  to  set  out  at 
length  the  various  circumstances  and  details  affecting  and  in  regard 
to  the  aforesaid  ballots,  in  regard  to  which  for  greater  particularity 
your  petitioner  prays  to  refer  to  the  ballots  themselves,  and  such 
other  provision  as  may  be  proper  according  to  law,  in  the  course  of 
these  proceedings. 

11.  That  tlic  board  of  canvassers  of  Richmond  County  aforesaid 
consists  of  Hubbard  R.  Yetman,  chairman,  Edward,  R  Doyle, 
Augustus  Acker,  Nathaniel  Marsh,  and  your  petitioner  ;  and  that 
John  H.  Ellsworth  is  clerk  of  said  county  and  clerk  of  the  said  board 
of  canvassers. 

1 2.  That  the  reason  why  an  order  returnable  in  less  than  eight  days 
is  asked  for  is  that  the  canvass  of  the  votes  cast  on  the  aforesaid  elec- 
tion will  be  concluded  before  that  time  ;  and  that  no  previous  appli- 
cation for  the  relief  or  order  prayed  for  herein  has  been  made. 

Wherefore,  your  petitioner  prays  that  pursuant  to  the  provisions  of 
§  114  of  the  Election  Law  of  this  State  a  writ  of  mandamus  issue 
out  of  your  honorable  court  directed  to  the  board  of  canvassers  of 
Richmond  County  and  John  H.  Ellsworth,  county  clerk  of  said 
county  and  clerk  of  said  board  of  canvassers,  requiring  a  count  and 
re-count  of  the  votes  on  said  alleged  void  ballots,  and  also  ballots 
objected  to  as  marked  for  identification  ;  and  that  under  and  pursu- 
ant to  the  provisions  of  said  Election  Law  and  the  provisions  of  the 
law  in  the  premises,  upon  said  count  and  re-count  it  be  determined 
according  to  law  as  to  each  ballot  returned  as  void  and  not  counted 
whether  the  same  should  not  be  counted  in  favor  of  your  petitioner  ; 
and  also  upon  said  re-count  as  to  each  ballot  objected  to  as  marked 
for  identification  and  counted  for  the  aforesaid  George  Cromwell 
whether  the  same  should  not  be  excluded. 

And  in  the  meantime  and  until  the  determination  count  and  re- 
count as  aforesaid  for  an  order  restraining  the  said  board  of  canvass- 
ers from  proceeding  to  make  any  statement  of  the  votes  cast  at  the 
election  without  such  count  and  re-count,  and  determination  is  duly 
had. 

And  for  such  other  and  further  order  or  relief  in  the  premises  as 
may  be  just.  JOHN  L.   FEENEV. 

(Add  verification  hereto.)  Petitioner. 

Final  Order. 

SUPREMK  COURT. 


In   the    Matter  of  the  Application  of  John   L.  I  i  r6  N.  Y.  36. 
Feeney  and  George  Cromwell.  I 

J 

These  consolidated  proceedings  having  been  brought  before  me 
for  trial,  and  having  heard  the  proofs  and  allegation  of  the  parties 
and  the  arguments  of  their  counsel,  I  make  tlie  following  decision  : 

I  decide  that  a  re-count  be  had  of  the  ballots  and  tickets  brought 
before  me  and  marked  for  identification  ;  that  upon  such  re-count  the 
following  ballots  and  votes  ff)r  president  of  the  borough  of  Richmond, 
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which  were  rejected  as  void,  be  counted  and  added  to  the  vote  of 
John  L.  Feeney  for  the  ofifice  of  president  of  the  borough  of  Rich- 
mond, viz.  :  (insert  the  number  of  each  ballot  exhibited.) 

That  upon  said  re-count  the  following  ballots  cast  for  the  president 
of  the  borough  of  Richmond,  which  were  rejected  as  void,  be  counted 
and  added  to  the  vote  of  George  Cromwell  for  the  office  of  president 
of  the  borough  of  Richmond,  to  wit  :  (insert  the  number  of  each 
ballot  marked  as  an  exhibit.) 

That  upon  such  re-count  the  following  ballots  and  votes  thereon 
for  president  of  the  borough  and  objected  to  as  marked  for  identi- 
fication be  excluded  from  the  vote  of  John  L.  Feeney  for  such  office, 
to  wit  :   (insert  the  number  of  each  ballot  marked  as  an  exhibit.) 

That  upon  such  re-count  the  following  ballots  and  votes  for  presi- 
dent of  the  borough  of  Richmond  objected  to  as  marked  for  identifi- 
cation be  excluded  from  the  vote  of  George  Cromwell  for  such  office, 
to-wit  :  (insert  ballots  marked  as  exhibits.) 

That  all  ballots  marked  in  evidence  in  these  proceedings,  whether 
by  number  or  letter,  or  both,  not  hereinbefore  specified  and  decided 
upon,  to  be  counted,  added,  and  re-counted  or  excluded,  are  hereby 
decided  to  have  been  lawfully  and  properly  counted  or  excluded 
from  the  canvass. 

That  a  peremptory  writ  of  mandamus  be  issued  out  of  and  under 
the  seal  of  this  court  commanding  and  directing  the  said  board  of 
county  canvassers  of  Richmond  County  in  accordance  with  this 
decision. 

The  grounds  of  this  decision  are  that  the  provisions  of  the  Elec- 
tion Law  applicable  to  the  case  require  the  same  and  the  decisions 
upon  the  law. 

Dated  December  i6th,  1897.  J.  0.  DYKMAN, 

/  6-.  C. 
78 
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Sub.    I.   Nature  of  the  Proceedings    and  Parties  Thereto. 

Certiorari  to  review  assessment  is  not  an  action  in  any  of  its 
essential  features,  but  is  a  special  proceeding,  is  necessarily  gov- 
erned by  the  rules  peculiarly  adapted  to  such  proceedings,  and 
not  by  analogies  of  pleadings  cither  at  common  law  or  in  equity 
actions.  People  ex  rel.  Dexter  v.  Palmer,  86  Hun,  513,  affirmed, 
148  N.  Y.  732. 

The  provisions  of  Article  IL  of  the  Tax  Law,  so  far  as  they  re- 
late to  the  review  of  assessments  by  writ  of  certiorari,  are  sub- 
stantial re-enactments  of  chapter  269  of  the  Laws  of  1880.  Pre- 
vious to  that  time  taxpayers  who  were  illegally  or  erroneously 
assessed  were  practically  without  redress,  it  being  held  that 
assessors  acted  judicially,  and  that  the  writ  of  certiorari  would 
not  lie  except  under  peculiar  circumstances.  It  was  said  in 
People  V.  Trustees  of  Ogdensbiirgh,  48  N.  Y.  390,  that  only  an 
extraordinary  case  would  justify  the  review  on  certiorari  of  the 
determination  of  assessors  as  to  the  value  of  property  assessed. 
In  People V.  Fredericks,  48  Barb.  173,  affirmed,  48  N.  Y.  70,  it  was 
1234 
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held  that  on  certiorari  to  review  a  tax  under  the  General  Ta.x 
Law,  the  only  questions  presented  were  whether  the  assessors  had 
jurisdiction  to  assess  the  relator  and  whether  they  had  kept  within 
their  jurisdiction.  That  a  departure  from  the  standard  of  value 
could  not  be  corrected  on  certiorari  ;  so  held  in  People  v.  Dclany, 
49  N.  Y.  655  ;  same  rule,  People  v.  Coinmissioners  of  Taxes,  46 
How.  277.  Although  it  was  the  rule  that  the  sufficiency  of  facts  dis- 
closed in  an  affidavit  to  obtain  a  reduction  of  a  tax  might  be  exam- 
ined on  certiorari.     People  v.  Assessors  of  Albany,  40  N.  Y.  154. 

The  act  of  1880  entirely  revolutionized  the  law  as  to  the  right 
to  review  the  action  of  assessors  in  levying  assessments,  and  it 
was  said,  in  People  v.  Smith,  24  Hun,  dj,  in  commenting  upon  that 
act,  that  it  was  apparent  from  the  title  of  the  act  itself  that  it 
was  intended  to  give  relief  against  certain  wrongs,  which  had 
been  long  well  known  to  exist,  but  which  had  been  theretofore 
practically  remediless  ;  citing  as  an  illustration  of  the  proposition 
Youmans  v.  Simmons,  7  Hun,  466.  Since  the  enactment  of  the 
statute  in  1880,  its  aid  has  been  very  frequently  invoked,  and  it 
has  been  fully  construed  by  the  courts  and  the  practice  under  it 
well  settled.  No  substantial  change  was  made  by  the  revision 
under  which  it  was  made  part  of  the  Tax  Law,  and  the  intention 
of  the  author  of  this  work,  by  whom  this  part  of  the  Tax  Law 
was  drafted,  was,  not  to  make  changes  in  its  provision,  but  to 
render  it  more  concise  and  express  somewhat  more  clearly  what 
appeared  to  have  been  the  original  intention  of  the  act  as  con- 
strued by  the  courts.  The  character  of  the  writ  has  not  been 
changed  by  the  statutory  provisions  providing  for  a  review  of 
the  assessment  upon  the  petition  of  the  person  assessed  ;  it  is 
simply  applied  to  a  new  purpose  and  modified  only  so  far  as  is 
necessary  to  accomplish  the  review  desired.  While  it  gives  re- 
dress against  erroneous  as  well  as  against  illegal  assessments,  it 
still  contemplates  an  assessment  made  by  the  proper  officers, 
which,  while  illegal  in  some  respects,  is  not  altogether  void. 
People  ex  rel.  D.  L.&W.  v.  Parker,  1 17  N.  Y.  86,  26  St.  Rep.  698. 
This  rule  is  applied  in  Vanderventer  v.  Lon£-  Island  City,  139 
N.Y.  133. 

Formerly  the  review  of  an  assessment  could  not  always  be 
had  on  certiorari,  for  the  writ  did  not  review  any  intermediate 
decision,  but  only  a  final  determination,  /.  e.  the  levy  of  the  tax. 
But  by  the  act  of   1880  is  given   the  power  to   review  the  valua- 
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tion,  or  the  legality  of  placing  the  property  on  the  rolls.  People 
ex  rel.  Spencer  v.  Village  of  Nezv  Rochelle,  83  Hun,  185,  31  Supp. 
592,  64  St.  Rep.  146.  The  committee  of  a  lunatic  whose  real 
property  has  been  illegally  assessed  is  a  person  who  has  been 
aggrieved  by  the  action  of  the  assessors  and  may  sue  out  a  writ 
of  certiorari.  People  ex  rel.  Canaday  v.  Williams,  90  Hun,  501, 
36  Supp.  65,  71  St.  Rep.  401.  So,  also,  the  owner  of  bank  shares 
which  appear  on  the  bank  list  and  are  assessed  in  the  name  of  a 
former  owner.  People  ex  rel.  Schaeffer  v.  Barker,  87  Hun,  194, 
33  Supp,  1042,  ()"]  St.  Rep.  728.  The  town  clerk  is  not  a  proper 
party  to  certiorari  to  review  assessment.  Matter  of  Winegarde, 
78  Hun,  58,  28  Supp.  1039,  60  St.  Rep.  507,  afifirming  5  Misc.  54, 
25  Supp.  48. 

The  court  will  not  interfere  with  the  assessment  on  certiorari 
proceedings,  where  the  warrant  for  the  collection  of  taxes  has 
been  delivered  to  the  collector  before  the  petition  is  verified. 
People  ex  rel.  Keller  v.  Many,  89  Hun,  138,  35  Supp.  78,  69  St. 
Rep.  256.  The  rule  that  the  withholding  or  quashing  of  the  writ 
of  certiorari  to  review  illegal  assessment  is  not  a  matter  of  discre- 
tion is  held  in  People  ex  rel.  Comm.  Miit.  Fire  Ins.  Co.  v.  Tax 
Commissioners,  iz|4  N.  Y.  483,  since  the  right  to  the  writ  and 
appeal  is  expressly  given  by  statute  ;  and  in  this  respect  is  dif- 
ferent from  the  common-law  writ. 

But  it  is  said,  in  Matter  of  Seaman,  i  App.  Div.  19,  36  Supp. 
748,  71  St.  Rep.  679,  that  the  General  Term  of  the  Supreme 
Court,  as  well  as  the  Special  Term,  is  vested  with  discretion  with 
reference  to  granting  writ  of  certiorari  to  review  assessment. 

The  provisions  of  this  act  were  revised  from  chapter  269  of  the 
Laws  of  1880  regulating  the  review  of  assessments  in  towns,  cities, 
and  villages  by  certiorari,  and  the  general  provisions  of  the  Code 
relative  to  the  writ  are  inapplicable  to  such  cases.  If  the  action 
is  brought  within  tiie  provisions  of  the  special  statutes  the  grant- 
ing of  the  writ  is  not  discretionary  and  the  petitioner  is  entitled 
to  it  as  a  matter  of  right.     Matter  of  Corzuin,  135  N.  Y.  245. 

In  People  v.  Pond,  92  N.  Y.  642,  an  appeal  from  an  order  of  the 
General  Term  which  af^rmed  an  order  of  the  Special  Term,  made 
in  proceedings  by  certiorari,  under  chapter  269,  Laws  of  1880,  to 
review  and  correct  an  erroneous  assessment,  was  dismissed  on 
the  ground  that  there  was  sufficient  evidence  to  authorize  the 
Supreme  Court  to  exercise  its  discretionary  power. 
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The  provisions  of  the  act  of  1880,  chapter  269,  in  regard  to  the 
review  and  correction  of  assessments  by  certiorari,  confers  upon 
the  court  the  power  of  review  and  correction  only,  when  it  ap- 
pears by  the  return  to  the  writ,  or  the  evidence  taken  thereunder, 
that  the  assessment  complained  of  is  illegal,  erroneous,  or  unequal. 
It  does  not  authorize  a  review  where  it  appears  the  assessment 
in  question  was  made  in  accordance  with  the  statutes  then  in 
force,  and  in  the  due  performance  of  the  duty  then  obligatory  on 
the  assessors.     People  v.  Cojnmissioners  of  Taxes,  91  N,  Y.  593. 

Where  the  writ  was  issued  to  review  the  determination  of  as- 
sessors after  the  roll  had  passed  from  their  possession  and  control, 
the  writ  must  be  quashed,  even  though  it  ran  also  to  the  super- 
visors. People  V.  Assessors,  40  Hun,  228.  No  notice  of  the  grant- 
ing of  the  writ  of  certiorari  to  review  an  assessment  of  real  or 
personal  property  under  the  act  of  1880  need  be  given  if  the 
court,  in  its  discretion,  sees  fit  to  dispense  with  it.  The  hearing 
should  be  at  Special  Term,  under  the  provisions  of  this  act,  and 
the  supervisor,  a  necessary  party.  It  must  require  a  return  to  be 
made  thereto  at  a  Special  Term,  to  be  held  not  less  than  ten  days 
from  the  time  of  its  allowance,  but  it  is  not  necessary  that  the 
writ  should  be  served  ten  days  before  the  return  day.  A  writ 
issued  on  the  application  of  one  assessed  for  real  estate  only  may 
require  a  return  as  to  both  real  and  personal  property.  The 
return  to  the  writ  issued  thereunder  is  not  conclusive,  but  is 
open  to  contradiction,  and  the  court  may  appoint  a  referee  to 
take  and  report  the  evidence.  People  v.  Smithy  24  Hun,  66, 
appeal  dismissed,  85  N.  Y.  628. 

Sub.    2.   The  Petition.     Tax  Law,  §   250. 

§  250.  Contents  of  petition. 

Any  person  assessed  upon  any  assessment  roll,  claiming  to  be  aggrieved  by  any  as- 
sessment for  property  therein,  may  present  to  the  Supreme  Court  a  petition  duly  veri- 
fied setting  forth  that  the  assessment  is  illegal,  specifying  the  grounds  of  the  alleged 
illegality,  or  if  erroneous  by  reason  of  overvaluation,  stating  the  extent  of  such  over- 
valuation, or  if  unequal  in  that  the  assessment  has  been  made  at  a  higher  proportion- 
ate valuation  than  the  assessment  of  other  property  on  the  same  roll  by  the  same  offi- 
cers, specifying  the  instances  in  which  such  inequality  exists,  and  the  extent  thereof, 
and  stating  that  he  is  or  will  be  injured  thereby.  Such  petition  must  show  that  ap- 
plication has  been  made  in  due  time  to  the  proper  officers  to  correct  such  assessment. 
Two  or  more  persons  assessed  upon  the  same  roll  who  are  affected  in  the  same  man- 
ner by  the  alleged  illegality,  error,  or  inequality,  may  unite  in  the  same  petition. 

A  petition  for  the  writ  under  this  statute  may  be  presented  by 
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a  number  of  petitioners  joining  together,  and  verified  by  one  or 
more  ;  it  is  not  necessary  that  each  petitioner  should  sign  the 
petition,  the  signature  of  an  attorney  being  sufficient,  as  in  case 
of  a  complaint  in  a  civil  action.     People  v.  CoIeina)i,  41  Hun,  307. 

It  is  not  sufficient  to  state  in  the  petition  that  the  relator 
claimed,  before  the  assessors,  that  all  its  personal  property  was 
exempt  from  taxation,  where  it  is  not  alleged  as  one  of  the 
grounds  of  illegality.  People  ex  rel.  Com.  Fire  lus.  Co.  v.  Cole7nan, 
61  St.  Rep.  70,  30  Supp.  379. 

The  petition  to  review  assessment  is  insufficient  which  merely 
states  that  the  relator's  property  is  not  assessed  in  the  same  pro- 
portionate value  as  other  real  estate,  or  because  it  is  assessed  at 
a  higher  valuation  than  other  real  estate  on  the  roll.  People  ex 
rel.  Wechslcr  v.  Harkness,  84  Hun,  445,  32  Supp.  344,  65  St.  Rep, 
607. 

It  is  not  a  sufficient  specification  to  state  that  several  kinds  of 
property  of  the  relator  were  overvalued  in  certain  sums,  and  that 
the  relator  was  entitled  to  a  reduction  in  the  value  of  certain 
other  property.  People  ex  rel.  Eagle  Fire  Ins.  Co.  v.  Commission- 
ers of  Taxes,  26  Supp.  941,  56  St.  Rep.  641. 

But  where  the  petition  alleged  that  the  assessment  was  erro- 
neous by  reason  of  overvaluation  and  unequal  in  that  it  had  been 
made  at  a  higher  proportionate  value  than  other  real  property 
by  the  same  assessor  on  the  same  roll,  and  that  the  petitioner 
would  be  injured  by  such  erroneous  assessment,  it  was  held  that 
the  allegation  in  the  language  of  the  statute  was  sufficient  to 
confer  jurisdiction  upon  the  court,  to  issue  certiorari.  Matter 
of  Nesbitt,  3  App.  Div.  171,  38  Supp.  392,  73  St.  Rep.  731  ;  see, 
■dXso,  Matter  of  Corwin,  135  N.  Y.  246;  People  ex  rel.  Gas  Light 
Co.  v.  Barker,  66  Hun,  21,  49  St.  Rep.  428,  20  Supp.  797.  The 
petition  cannot  be  amended  after  the  lapse  of  15  days  from  the 
time  of  the  completion  and  delivery  of  the  assessment  roll. 
People  ex  rel.  Eagle  Fire  Ins.  Co.  v.  Commissioners  of  Taxes,  56 
St.  Rep.  641,  26  Supp.  941.  A  petition  is  not  sufficient  which 
merely  states  that  thj  assessment  is  erroneous,  unequal,  and  dis- 
proportionate, because  property  is  not  assessed  at  the  same 
proportionate  value  as  other  real  property  on  same  assessment 
roll,  or  that  property  is  assessed  at  a  higher  rate  than  other  prop- 
erty on  the  same  roll.  People  ex  rel.  WecJisler  v.  Harkness,  84 
Hun,  ^445,  32  Supp.  344,  65    St.   Rep.  607.     A  petition  for  a  writ 
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of  certiorari  to  review  an  alleged  erroneous  assessment  on  the 
ground  of  inequality,  which  states  that  the  petitioner's  prop- 
erty was  assessed  at  95  per  cent,  of  its  true  value,  and  that  the 
valuation  of  all  other  property  in  the  town  is  placed  only  at  50 
per  cent.,  is  sufficient  ;  in  such  a  case  specific  instances  need  not 
be  stated.  Pco.  ex  rel.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Budlong,  25 
App.  Div.  373,  49  Supp.  484,  83  St.  Rep.  484. 

Petition  which  states  that  the  assessors  have  illegally  and 
erroneously  included  in  their  valuation  the  market  value  of 
capital  stock  of  said  corporation,  "  to  wit,  112  per  cent,  on  the 
whole  of  said  stock,"  is  sufficient.  People  ex  rel.  Equitable  G. 
Co.  v.  Barker,  66  Hun,  21,  20  Supp.  797,  affirmed,  137  N.  Y.  544. 
A  petition  to  review  an  assessment  which  alleges  that  the  peti- 
tioner's property  was  assessed  at  its  full  value  and  that  the  prop- 
erty of  others  as  assessed  on  the  tax  roll  does  not  exceed  50  per 
cent,  of  its  full  value  on  an  average  is  not  sufficient  under  §  250 
of  the  Tax  Law.  People  ex  rel.  N.  Y.  C.  &  H.  R.  R.  Co.  v.  Bud- 
long,  21  Misc.  361,  47  Supp.  765. 

Where  the  petition  alleged  among  other  causes  of  error  that 
other  real  and  personal  property  upon  the  same  roll  was  assessed 
at  a  less  proportionate  valuation  than  the  real  estate  of  the  peti- 
tioner, but  fails  to  specify  instances  of  illegality  and  the  extent 
thereof,  Jield,  that  enough  was  stated  in  the  petition  to  give  the 
court  jurisdiction  to  issue  the  writ,  and  that  it  had  power  to  allow 
amendment  to  the  petition  as  well  as  in  the  proceedings  sub- 
sequent to  the  issuance  of  the  writ.  People  ex  rel.  Brooklyn  Elev. 
R.  R.  Co.  V.  Assessors,  etc.,  10  App.  Div.  393. 

A  claim  for  reduction  cannot  be  heard  if  it  was  not  urged  as  a 
ground  of  grievance  before  the  assessors.  People  ex  rel.  N.  Y.  & 
N.J.  Tel.  Co.  V.  Neff,  15  App.  Div.  8.  Where  the  reason  com- 
plained of  was  that  the  relator's  personal  property  was  unequally 
assessed,  and  the  petition  alleged  that  all  the  other  assessments 
on  the  roll  were  made  at  a  lower  proportionate  value  than  the 
assessment  of  the  relator's  property,  that  his  assessment  was 
wholly  out  of  proportion  to  the  basis  of  valuation  adopted  by 
the  assessors  in  making  their  assessments  and  did  not  conform 
to  the  valuation  and  assessment  as  applied  by  them  to  other 
personal  property,  and  the  relief  sought  was  that  the  assessment 
be  corrected  so  as  to  conform  to  the  valuations  of  other  personal 
property  and  so  as  to  secure   equality  of  assessment,  it  was  held 
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that  the  petition   was  sufficient.     Matter  of  Corwin,   135   N.  Y. 
245,  48  St.  Rep.   238,  reversing  46  St.  Rep.   138,  19  Supp.  142. 

The  time  allowed  by  the  act  to  a  party  seeking  to  review 
assessment  in  which  to  apply  for  the  writ,  viz.,  15  days  after 
notice  of  final  completion,  verification,  and  delivery  of  the  roll, 
cannot  be  abridged  by  any  act  or  omission  to  act  upon  the 
part  of  the  assessors  or  the  common  council  of  the  city.  Where 
no  such  notice  has  been  given  the  time  within  which  to  apply  for 
the  writ  is  not  limited.  Matter  of  Corwin,  135  N.  Y.  245.  The 
petition  on  certiorari  to  review  assessment  is  in  the  nature  of  a 
pleading,  and  only  conclusions  of  fact  need  be  stated,  and  not 
the  evidence  necessary  to  support  them.  Matter  of  Cortvin,  135 
N.  Y.  245.  A  like  rule  was  held  in  People  ex  rel.  Com.  Ins.  Co.  v. 
Tax  Commissioners,  144  N.  Y.  483,  where  it  is  said  that  while  the 
petition  for  a  writ  of  certiorari  must  specify  "  the  grounds  of  the 
alleged  illegality,"  only  conclusions  of  fact  need  be  stated,  not 
the  evidence  in  support  thereof.  S.  C.  64  St.  Rep.  60,  reversing 
83  Hun,  II,  31  Supp.  769,  64  St.  Rep.  742. 

A  petition  for  certiorari  is  insufficient  which  merely  states 
that  the  assessment  is  erroneous  because  the  relator's  property 
is  not  assessed  at  the  same  proportionate  value  as  other  real 
estate,  or  because  it  is  assessed  at  a  higher  proportionate  valua- 
tion than  other  real  estate  on  the  roll.  People  ex  rel.  Wechsler  v. 
Harkness,  84  Hun,  445,  32  Supp.  344,  65  St.  Rep.  607. 

Petition.     (152  N.  Y.  430.) 

The  petition  of  tlie  Manhattan  Railway  Company,  upon  informa- 
tion and  belief,  respectfully  shows  : 

That  on  the  second  Monday  in  June,  1895,  the  said  petitioner  was 
and  still  is  a  railway  corporation,  duly  created  and  existing-,  under 
and  by  the  laws  of  the  State  of  New  York,  and  a  resident  of  the  city 
of  New  York,  and  that  the  principal  office  of  the  said  corporation  then 
was  and  still  is  located  in  the  first  ward  of  said  city. 

That  said  corporation  has  been  assessed  for  taxation  for  the  year 
1895,  on  valuations  of  its  real  estate  and  personal  property  (the  lat- 
ter being  assessed  under  the  designation  of  capital  stock  and  surplus 
profits),  and  its  name  and  valuation  of  its  real  estate  and  personal 
property  have  been  entered  in  the  books  kept  by  and  in  the  office  of 
the  commissioners  of  taxes  and  assessments  of  the  city  and  county 
of  New  York,  required  by  law  to  be  kept,  and  called  "The  Annual 
Record  of  the  Assessed  Valuation  of  Real  and  Personal  Estate,"  in 
the  said  city  and  county  for  the  said  year  1895,  in  which  books  are 
also  entered  the  valuations  of  other  real  and  personal  estate  assessed 
in  said  city  and  county. 
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That  upon  the  second  Monday  in  January,  1895,  the  valuations 
and  assessments  of  the  real  estate  of  your  petitioner  made  by  said 
commissioners  and  appearing  in  said  books  amounted  to  the  aggre- 
gate sum  of  $15,910,900  ;  and  upon  said  day  the  valuation  and  assess- 
ment of  the  personal  property  (or  capital  stock  and  surplus  profits) 
of  your  petitioner  was  made  by  said  commissioners  and  appearing 
in  said  books  was  the  sum  of  $30,000,000. 

That  said  commissioners  between  the  second  Monday  of  January, 
1895,  and  the  first  day  of  INIay,  advertised  in  one  or  more  papers 
published  in  the  city  and  county  of  New  York,  notices  that  said  books 
were  open  for  inspection  and  correction  of  valuations  of  said  real 
and  personal  property  (or  capital  stock  and  surplus  profits)  by  per- 
sons considering  themselves  aggrieved. 

That  subsequently  to  said  second  Monday  in  January,  1895,  and 
prior  to  the  first  day  of  May,  1895,  your  petitioner,  considering  itself 
aggrieved  by  the  said  assessed  valuation  of  its  personal  estate  (or 
capital  stock  and  surplus  profits),  made  an  application  to  said  commis- 
sioners pursuant  to  law  to  have  the  same  corrected,  and  your  peti- 
tioner was  duly  examined  under  oath  by  said  commissioners.  That 
your  petitioner,  prior  to  the  30th  day  of  April,  1895,  delivered  to  said 
commissioners,  pursuant  to  law,  upon  a  printed  form  or  blank,  pro- 
vided by  said  commissioners,  a  statement,  duly  verified,  of  the  condi- 
tion of  your  petitioner  for  the  purposes  of  assessment  upon  its  per- 
sonal property  (or  capital  stock  and  surplus  profits)  on  the  second 
Monday  of  January,  1895,  a  copy  of  which  is  hereto  annexed, 
marked  Schedule  "A."  And  your  petitioner  during  such  period 
duly  objected  to  the  assessment  of  its  personal  estate  (or  capital  stock 
and  surplus  profits)  made  and  appearing  as  above  described,  and 
your  petitioner  protested,  claimed,  and  insisted  to  and  with  said 
commissioners  that  on  the  said  second  Monday  of  January.  1895,  your 
petitioner  had  and  owned  no  personal  property  (or  capital  stock  and 
surplus  profits)  subject  to  taxation,  and  that  it  should  not  be  assessed 
upon  its  personal  property  (or  capital  stock  and  surplus  profits). 
And  your  petitioner  duly  protested,  claimed,  and  insisted  that  said 
commissioners  should  omit  from  the  said  "The  Annual  Record  of 
the  Assessed  Valuation  of  Real  and  Personal  Estate,"  the  amount 
inserted  therein  as  the  valuation  and  assessment  of  the  personal  prop- 
erty (or  capital  stock  and  surplus  profits)  of  your  petitioner  for  the 
year  1895  ;  and  also  that  the  said  commissioners  should  make  no 
assessment  or  valuation  of  the  personal  property  (or  capital  stock 
and  surplus  profits)  of  your  petitioner  for  any  purpose. 

That  the  application  of  your  petitioner  to  have  such  assessment 
corrected,  and  its  protest,  claim,  and  insistment  above  named,  were 
for  the  reasons  and  upon  the  grounds  that  said  assessment,  so 
objected  to,  was  erroneous  and  illegal,  and  the  particulars  wherein 
it  was  erroneous  and  illegal  then  assigned  were  substantially  the 
same  as  are  hereinafter  specified  as  the  particulars  wherein  the  assess- 
ment finally  made  by  the  said  commissioners  is  erroneous  and  illegal, 
to  which  specifications  reference  is  hereby  made  ;  and  said  grounds 
and  particulars  were  specified  by  your  petitioner  to  said  commis- 
sioners. 
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That  the  statement  delivered  by  your  petitioner  as  above  named 
was  duly  received  by  said  commissioners,  and  thereafter  they  caused 
Daniel  W.  McWilliams,  the  treasurer  and  secretary  of  your  petitioner, 
to  be  personally  examined  before  them  under  oath  touching  the  con- 
dition of  your  petitioner  on  the  second  Monday  of  January,  1895, 
for  the  purpose  of  taxation  ;  and  thereafter  and  as  a  part  of  and  sup- 
plemental to  said  examination,  said  commissioners  caused  certain 
questions  in  writing-  prepared  by  their  counsel  to  be  propounded  to 
the  said  Daniel  W.  McWilliams,  as  such  secretary  and  treasurer,  and 
said  questions  were  fully  answered,  and  such  answers  in  writing 
were  duly  subscribed  and  sworn  to  by  said  Daniel  W.  McWilliams, 
and  were  duly  submitted  to  and  received  by  said  commissioners. 

That  all  the  questions,  inquiries,  and  interrogatories  of  the  said 
commissioners  and  of  their  counsel  were  fully,  fairly,  and  truthfully 
answered. 

That  in  addition  to  the  affidavits  above  named  submitted  to  said 
commissioners,  your  petitioner  duly  submitted  to  them  a  further 
statement  under  oath  of  said  Daniel  W.  IMcWilliams,  and  also  affi- 
davits of  John  Waterhouse  and  of  Frederick  Zittel,  touching  the  con- 
dition of  your  petitioner,  on  the  second  Monday  in  January,  1895, 
for  the  purpose  of  taxation,  which  further  statements  and  affidavits 
contained  evidence  upcm  matters  as  to  which  the  commissioners 
made  no  inquiries  of  your  petitioner,  including  the  matter  of  the 
valuation  of  its  franchises. 

That  your  petitioner  duly  rendered  to  said  commissioners  a  full 
and  true  statement  of  the  actual  value  on  the  second  Monday  of 
January,  1895,  of  ^11  the  real  and  personal  property  (or  capital  stock 
and  surplus  profits)  of  your  petitioner,  except  that  the  actual  value 
of  its  franchises,  the  exact  value  of  which  was  not  susceptible  of 
being  definitely  and  precisely  stated. 

That  your  petitioner  rendered  to  said  commissioners  before  the 
first  day  of  July,  1895,  a  statement  in  writing  certified  under  oath  of 
its  treasurer  and  specifying  the  matters  required  to  be  stated  by  and 
under  the  provisions  of  §  2  of  title  4,  chap.  13,  part  i,  of  the  Revised 
Statutes  of  the  State  of  New  York. 

That  by  the  provisions  of  an  act  of  the  legislature  of  the  State  of 
New  York,  passed  July  ist,  1882,  being  chap.  410  of  the  Laws  of 
1882,  and  the  acts  amendatory  thereof  the  said  commissioners  of 
taxes  and  assessments  of  the  city  and  county  of  New  York  were 
required  after  the  30th  day  of  April,  1895,  to  prepare  assessment 
rolls  for  the  respective  wards  of  said  city,  containing  the  valuations 
of  the  real  and  personal  property,  and  to  certify  and  deliver  such 
assessment  rolls  to  the  board  of  aldermen  of  the  said  city,  on  the 
first  Monday  of  July,  in  said  year. 

That  the  said  commissioner  of  taxes  and  assessments  since  the 
30th  day  of  April  last,  and  since  the  valuations  of  the  real  estate  and 
personal  property  (or  capital  stock  and  surplus  profits)  of  your  peti- 
tioner, and  its  name  were  entered  in  said  "The  Annual  Record  of 
Assessed  Valuation  of  Real  and  Personal  Estate, "  under  and  by  virtue 
of  certain  acts  of  the  said  legislature,  prepared  the  assessment  rolls 
of  said  real  and  personal  estate  of  the  respective  wards  of  said  city. 
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containing  among  others  the  name  of  your  petitioner  and  the  valua- 
tion of  its  real  estate  and  of  its  personal  property  (or  capital  stock  and 
surplus  profits),  which  said  last-mentioned  assessment  rolls  of  real 
and  personal  estate,  the  said  commissioners  of  taxes  and  assessments 
have  completed  and  delivered  to  the  board  of  aldermen  of  said  city 
of  New  York  as  required  by  law,  on  the  first  Monday  in  July,  1895, 
and  that  the  completion  and  delivery  of  the  said  assessment  rolls  to 
the  said  board  of  aldermen  took  place  on  the  said  first  Monday  of 
July,  1895,  and  not  before,  there  to  remain  for  the  period  of  fifteen 
days  for  public  inspection. 

That  on  or  about  the  first  Monday  of  July,  1895,  and  not  before, 
the  officer  who  completed  the  said  assessment  rolls  and  who  veri- 
fied the  same,  has  given  public  notice  by  publishing  in  one  of  the 
newspapers  published  in  said  city,  or  otherwise,  a  notice  dated  on 
the  first  Monday  of  July,  1895,  that  such  assessment  rolls  had  been 
finally  completed  and  had  been  delivered  to  the  board  of  aldermen 
of  said  city,  and  that  the  said  assessment  rolls  would  remain  open  to 
public  inspection,  in  the  office  of  the  clerk  of  the  said  board  of  alder- 
men for  a  period  of  fifteen  days  from  the  said  date  of  said  notice, 
to  wit,  the  first  Monday  of  July,   1895. 

That  in  and  by  said  assessment  rolls,  as  so  finally  completed  and 
verified,  the  names  and  the  valuation  of  the  real  estate  and  of  the 
personal  property  (or  capital  stock  and  surplus  profits)  of  this  peti- 
tioner are  entered,  and  the  said  commissioners  of  taxes  and  assess- 
ments have  therein  assessed  the  real  estate  of  this  petitioner  at  the 
aggregate  value  of  $15,910,900,  and  the  said  commissioners  have 
therein  assessed,  or  pretend  to  assess,  this  petitioner  upon  its  per- 
sonal property,  under  the  designation  of  its  capital  stock  and  surplus 
profits  at  the  valuation  of  $16,496,995. 

And  your  petitioner  further  shows  that  said  assessment  upon  this 
petitioner,  upon  the  said  valuation  of  personal  property  (or  capital 
stock  and  surplus  profits)  for  the  purpose  of  taxation,  and  said  assess- 
ment, is  illegal,  invalid,  and  void,  and  is  erroneous  ;  and  your  peti- 
tioner claims  to  be  aggrieved  thereby  and  will  be  injured  by  such 
illegal  and  erroneous  valuation  and  assessment,  and  your  petitioner 
specified  the  following  grounds  of  illegality  and  error,  among 
others  : 

That  on  the  said  second  Monday  of  January,  1895,  the  total  gross 
assets  of  every  kind  owned  or  held  by  your  petitioner  were  as 
follows  : 

I.   Value  of  structures  and  real  property.  $14,695,429 
Value   of  lands,   both   fee   and   lease- 
hold    5>643.335 

Total $20,338,764 

Value  of  rolling  stock $4,449,990 

Value  of  poles,  machinery,  etc 360,814 

Cash 1,388,348 

Total $6, 249,052 

Total  assessable  assets $26,587,816 
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2.    Franchises  :  Value  not  definitely  ascertainable. 

That  on  said  day  the  indebtedness  of  your  petitioner  largely  ex- 
ceeded in  anaount  the  said  sum  of  $26,  587,816,  and  that  the  bonded 
indebtetlness  alone  of  your  petitioner  on  that  day  was  the  sum  of 
$37,166,035. 

That  all  the  foregoing  facts  appear  in  the  statement  and  other 
affidavits  rendered  and  submitted  by  your  petitioner  to  said  com- 
missioners pursuant  to  law,  as  above  set  forth. 

That  the  value  of  all  the  assets  of  your  petitioner  on  the  second 
Monday  in  January,  1895,  was  ascertained  with  precise  accuracy 
and  was  so  stated  to  the  commissioners,  except  as  to  the  value  of 
its  franchises,  which  did  not  form  a  subject  for  assessment  by  said 
commissioners. 

That  said  statement  submitted  by  your  petitioner  to  the  said 
commissioners,  and  all  of  the  information  furnished  to  them  by  your 
petitioner,  as  above  stated,  was  true. 

That  said  commissioners  accepted  said  statement  of  valuations  as 
true  and  correct,  and  did  not  question  the  same  in  any  respect,  nor 
require  nor  ask  for  more  particularity  or  specifications  ;  and  that  no 
conflicting  or  other  affidavits  as  to  the  value  of  the  real  estate,  or  of 
the  personal  property  (or  capital  stock  and  surplus  profits)  of  your 
petitioner  was  presented  to  said  commissioners  or  was  considered 
by  them  in  arriving  at  such  valuation  or  assessment  or  pretended 
assessment. 

That  said  commissioners,  nevertheless,  proceeded  to  assess  for 
the  purpose  of  taxation  for  the  year  1895,  the  personal  property  (or 
capital  stock  and  surplus  profits)  of  your  petitioner,  and  the  valua- 
tion and  assessment,  or  pretended  assessment,  so  made  by  them 
was,  as  above  stated,  the  sum  of  $16,496,995. 

That  in  arriving  at  such  sum  or  amount,  as  your  petitioner  is  in- 
formed and  believes,  the  said  commissioners  proceeded  substantially 
and  in  effect  as  follows  : — They  added  together  the  par  value  of  the 
shares  of  stock  of  your  petitioner  issued  and  outstanding  on  the 
second  Monday  of  January,  1895,  and  the  sum  stated  as  the  amount 
of  the  surplus  earnings  of  your  petitioner,  and  from  the  total  sum 
so  obtained  they  deducted  an  amount  equal  to  10  per  cent,  of  the 
par  value  of  the  outstanding  shares  of  stock,  and  an  amount  equal 
to  the  total  assessed  value  of  the  real  estate  of  your  petitioner. 

In  other  words  the  said  commissioners  arrived  at  their  pretended 
valuation  and  assessment  of  the  personal  property  (or  capital  stock 
and  surplus  profits)  of  your  petitioner  by  the  following  method,  to  wit: 

They  added  together  : 

Par  value  of  the  shares  of  capital  stock $30,000,000 

And  the  total  amount  of  surplus  earnings. . .        5,407,895 

$35,407,895 

From  this  they  deducted  : 
ID  per  cent,  of  the  par  value  of  the  shares  of 

its  capital  stock,  to  wit $  3,000,000 

Assessed  value  of  real  estate 15,910,900 

Making  a  total  deduction  of. $18,910,900 

Leaving  a  remainder  of. $16,496,996 
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The  remainder  so  arrived  at  is  the  amount  which  said  commis- 
sioners assessed  your  petitioner,  and  as  your  petitioner  is  informed 
and  believes  said  commissioners  proceeded  and  their  action  is 
necessarily  based  upon  the  following  assumptions  : 

They  first  assumed  that,  because  of  the  payment  of  a  dividend 
and  the  statement  of  an  amount  as  surplus  earnings,  the  capital  of 
your  petitioner  was  unimpaired. 

From  this  assumption  they  proceeded  to  infer  that,  because  the 
capital  stock  was  unimpaired,  that  value  of  the  assets  must  be  at 
least  equal  to  the  amount  of  the  share  stock  at  its  par  value,  plus 
the  surplus  earnings  and  the  outstanding  indebtedness,  and  this 
amount  is  thus  computed  as  follows  : 

Par  value  of  share  stock $30,000,000 

Amount  stated  as  surplus  earnings 5,407,895 

Amount  of  indebtedness 38,476,  704 

Value  of  assets  assumed  by  commissioners  to  be $73,884,595 

The  commissioners  then  assumed  that  all  of  the  assets  of  your 
petitioner  were  subject  to  taxation  for  lawful  purposes  and  could 
properly  form  the  basis  of  their  assessment ;  or  that  your  petitioner 
had  and  owned  assets  of  such  a  character  of  the  value,  as  above 
stated,  of  at  least  $73,884,595. 

That  said  theory  and  each  and  every  of  the  assumptions  above 
set  forth  are  erroneous,  faulty,  and  improper. 

That  your  petitioner  specifies  the  said  assumptions  and  inferences 
of  the  commissioners  and  each  and  every  of  the  conclusions  therein 
as  a  separate  and  specific  ground  of  illegality  and  error  in  the  as- 
sessment herein  complained  of,  and  further  cites  the  following 
grounds  of  error  and  illegality  : 

1.  That  said  commissioners  assume  to  take  as  the  value  of  the 
real  estate  and  personal  estate  of  your  petitioner,  subject  to  the 
assessment,  the  total  par  value  of  its  shares  of  capital  stock,  plus  the 
amount  stated  by  your  petitioner  as  surplus  earnings  and  an  amount 
equal  to  its  outstanding  indebtedness  ;  that  such  assessments  on  the 
part  of  said  commissioners  were  erroneous  and  illegal. 

2.  That  inasmuch  as  the  said  commissioners  were  fully  informed 
of  the  actual  value  of  all  of  the  assessable  assets  of  your  petitioner, 
the  par  value  and  the  market  value  of  the  shares  of  stock  issued  to 
stockholders  was  immaterial,  and  could  not  lawfully  be  taken  as  a 
basis  ot  assessment,  as  was  attempted  to  be  done  by  the  commis- 
sioners. 

3.  That  said  commissioners  were  fully  informed  of  the  nature 
and  meaning  of  said  statement  of  the  amount  as  "  surplus  earnings," 
and  knew  that  the  same  did  not  constitute  and  could  not  be  taken 
as  a  surplus  within  the  meaning  of  the  term  as  sought  to  be  used  by 
said  commissioners,  viz.,  in  the  sense  of  a  fund  or  amount  over  and 
above  an  unimpaired  capital  ;  but  that  they  nevertheless  proceeded 
upon  the  assumption  that  it  bore  such  meaning. 

4.  That  saitl  commissioners  did  not  deduct  from  the  sum  arrived 
at  by  them  as  the  value  of  the  assets  of  your  petitioner  on  the  second 
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Monday  of  January,  1895,  the  indebtedness  of  your  petitioner  out- 
standing- upon  that  day,  and  that  said  commissioners  disregarded 
said  indebtedness  in  arriving  at  their  pretended  assessment  of  your 
petitioner. 

5.  That  said  commissioners  by  their  pretended  assessment  have 
attempted  to  assess  as  taxable  assets  the  franchises  of  your  peti- 
tioner ;  that  no  deduction  has  been  made  by  them  from  the  total 
value  of  the  assets  of  your  petitioner  for  the  value  of  said  franchises  ; 
but  said  commissioners  have  assumed  that  the  taxable  assets  of 
your  petitioner  are  equal  in  value  to  a  sum  which  is  composed  of 
the  value  of  both  taxable  and  non-taxable  assets  of  your  petitioner. 

6.  That  saitl  commissioners  in  their  pretended  assessment  have 
disregarded  the  uncontradicted  and  unimpcachcd  evidence  of  your 
petitioner  ;  and  have  attempted  to  assess  your  petitioner  for  its  per- 
sonal property  (or  capital  stock  and  surplus  profits)  without  evidence 
and  in  disregard  of  the  facts. 

7.  That  Edward  P.  Barker,  Theodore  Sutro,  and  James  L.  Wells 
are  the  commissioners  of  taxes  and  assessments  in  the  city  and 
county  of  New  York. 

Wherefore,  your  petitioner  prays  that  a  writ  o^  certiorari  may  be 
issued  and  allowed  by  tliis  honorable  court  directed  to  the  said 
commissioners  of  taxes  and  assessments  of  the  city  and  county  of 
New  York  commanding  them  to  certify  and  return  to  this  court  : 

1.  All  and  singular  the  proceedings  above  referred  to  had  by  the 
commissioners  of  taxes  and  assessments  of  the  city  and  county  of 
New  York  relating  to  said  valuation  and  assessments,  with  the  dates 
thereof  respectively,  together  with  that  part  of  the  record  relating  to 
the  same. 

2.  All  and  singular  the  papers  submitted  by  your  said  petitioner 
and  filed  with  said  commissioners,  and  any  examination  under  oath 
or  otherwise  of  said  petitioner  or  any  officer  thereof. 

3.  Any  other  evidence  or  information,  if  any,  before  said  com- 
missioners or  considered  by  them  in  arriving  at  their  decision  ;  and 
if  there  was  no  such  evidence  or  information  a  statement  to  that 
effect. 

4.  A  statement  of  the  reasons  for  arriving  at  such  decision  and 
of  the  method  adopted  by  said  commissioners  in  arriving  at  the 
same,  and  a  statement  showing  under  what  law,  or  by  virtue  of 
what  power  or  authority  or  claim  of  authority  and  upon  what  evi- 
dence, and  by  what  method,  basis,  or  theory,  such  valuation  or 
assessment  was  made. 

5.  Any  and  all  of  the  documents,  records,  and  papers,  if  any  such 
there  be,  not  embraced  in  the  above  specifications,  relating  to, 
touching,  or  concerning  the  valuation  for  assessment  or  taxation  of 
the  personal  property,  capital  stock,  and  surplus  profits  of  your  peti- 
tioner, and  a  statement  of  any  other  matters  material  to  the  deter- 
mination of  the  application  of  said  petitioner. 

And  also  if  any  of  the  allegations  of  fact  contained  in  this  petition 
be  not  admitted,  that  evidence  be  taken  with  respect  thereto,  and 
also  with  respect  to  the  true  value  of  the  said  personal  property  (or 
capital  stock  and  surplus  profits),  or  that  a  referee  be  appointed. 
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and  that  your  petitioner  be  permitted  to  give  in  evidence  on  the 
hearinsj  before  said  referee,  the  matters  shown  to  said  commissioners, 
and  that  the  decisions  and  actions  of  the  said  commissioners  may 
be  reviewed  and  corrected  on  the  merits  by  this  honorable  court, 
and  that  the  aforesaid  errors  of  said  commissioners  may  be  corrected 
according  to  hiw,  and  that  the  said  assessment  upon  this  petitioner 
for  and  in  respect  of  said  personal  property  (or  capital  stock  and 
surplus  profits)  may  be  set  aside  and  vacated.  And  that  this  court 
will  direct  by  a  clause  in  said  writ  of  certiorari,  or  by  a  separate 
order,  that  the  question  of  taxes,  if  any,  imposed  under  the  said 
assessment  on  the  said  personal  property  (or  capital  stock  and  sur- 
plus profits)  of  your  petitioner,  be  stayed  pending  the  said  writ  of 
certiorari  and  until  the  further  direction  of  this  court,  and  that  your 
petitioner  may  have  such  other  or  further  relief  in  the  premises  as 
may  be  meet. 

Dated  New  York,  July  13,  1895. 

MANHATTAN  RAILWAY  COMPANY, 
By  DANIEL  W.  McWILLL\MS, 

Secretary  aiid  Treasurer. 

(Add  verification.) 

Petition. 


In  the  Matter  of   the  Application   of  John  E. 
Corwin  for  a  Writ  of  Certiorari. 


■  135  N.  Y.  254. 


To  the  Supreme  Court  of  the  State  0/  New  York  : 

The  petition  of  John  E.  Corwin  respectfully  shows  to  the  court  : 

That  he  is  a  resident  of  and  a  taxpayer  in  the  city  of  Middletown, 
Orange  County.  New  York.  That  at  the  times  hereinafter  mentioned 
C.  C.  V.  Ketcham,  C.  K.  Gordon,  and  J.  J.  Duryca  were  and  now 
are  the  assessors  of  said  city  of  Middletown,  and  Frank  Harding  was 
and  is  the  clerk  of  said  city. 

That  said  assessors  between  the  first  day  of  May,  and  the  iSthday 
of  June,  1 89 1,  proceeded  to  take  up  the  taxable  inhabitants  and  tax- 
able property  in  the  said  city  of  Middletown.  and  prepared  and  com- 
pleted the  assessment  roll  of  said  city  for  the  year  1891,  and  there- 
upon deposited  a  copy  thereof  with  said  city  clerk,  and  on  or  about 
the  1 8th  day  of  June,  1891,  gave  public  notice,  of  which  the  follow- 
ing is  a  copy  :  (insert  copy  of  notice  of  completion  of  roll,  and  where 
it  may  be  seen  and  examined,  and  the  date  of  which  assessors  will 
meet  for  review.) 

That  the  assessment  of  your  petitioner  for  personal  estate  was 
$10,000  ;  for  real  estate  on  North  Street,  $5,400,  and  for  real  estate 
on  Beattie  Avenue.  $1,500,  as  the  same  appear  on  the  assessment 
roll  prior  to  the  date  of  said  meeting  for  review. 

That  at  the  time  and  place  specified  in  said  notice  given  by  the 
said  assessors  to  review  their  assessments,  your  petitioner  applied 
for  a  correction  and  reduction  of  the  said  assessments,  and  through 
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his  attorney,  William  Vanamee,  Esq.,  made  an  oral  argument  and 
statements  before  said  assessors,  and  offered  to  submit  to  any  exam- 
ination that  the  said  assessors  desired  to  make,  and  among-  other 
things  presented  to  and  filed  with  the  said  assessors  a  verified  ap- 
plication or  statement  of  which  the  following  is  a  copy  :  (here  in- 
sert copy  of  application.) 

That  the  statements  contained  in  the  said  application  thus  sub- 
mitted to  the  said  assessors  are  true.  That  the  said  assessors  re- 
fused to  correct  or  reduce  said  assessment,  except  tluit  they  reduced 
the  assessment  upon  the  Beattie  Avenue  real  estate  from  $1,150  to 
$1,000. 

That  said  assessors  thereafter  and  on  the  i6th  day  of  July,  1891, 
completed  their  said  assessment  roll,  and  made  and  sul)scribed  their 
oath  thereto,  and  filed  the  same  with  the  said  Frank  Harding,  the 
said  city  clerk. 

That  thereafter  the  said  assessors  prepared  a  certificate  or  notice 
in  reference  to  said  assessments,  which  was  served  by  mail  on  the 
17th  day  of  July,  1891,  and  of  which  the  following  is  a  copy  (insert 
copy  of  notice  by  assessors  of  review  of  amount  of  assessment.) 

That  on  the  said  loth  day  of  July,  1891,  the  common  council  of 
the  city  of  Middletown  assumed  to  pass  a  resolution  confirming  said 
assessment  roll,  and  that  thereafter  and  on  the  17th  day  of  July, 
1891,  a  notice  relating  to  the  assessment  of  your  petitioner  was  pre- 
pared and  served  by  the  said  city  clerk  of  which  the  following  is  a 
copy  :  (insert  copy  of  notice  of  confirmation  of  assessment  roll  by 
common  council.) 

That  no  other  notice  is  contemplated  by  the  said  assessors  as  your 
petitioner  is  informed  and  believes,  and  that  said  assessors  have 
stated  that  they  do  not  intend  to  give  any  other  or  further  notice  of 
their  action  in  respect  to  said  assessment  roll. 

Your  petitioner  further  shows  that  the  assessment  of  $10,000  per- 
sonal estate  upon  said  assessment  roll,  as  finally  completed  and 
verified  and  filed  by  the  said  assessors,  is  grossly  and  deliberately 
unequal,  in  that  the  same  has  been  made  at  a  far  higher  proportion- 
ate valuation  than  other  personal  property  upon  the  said  roll,  and 
than  the  property  of  other  persons  whose  names  appear  upon  said 
roll. 

That  it  is  a  fact  well  known  to  said  assessors  that  there  are  many 
residents  of  said  city  who  own  taxable  personal  property  fully  equal 
to  the  property  of  your  petitibner,  and  other  residents  who  own  tax- 
able personal  property  exceeding  the  personal  property  of  your  peti- 
tioner and  ranging  from  $100,000  to  $300,000,  whose  assessments 
range  from  $1,000  to  $3,000,  or  who  are  not  assessed  for  personal 
property  at  all,  whereas  the  said  assessment  of  $10,000  personal  es- 
tate of  your  petitioner  is  the  highest  individual  assessment  upon 
said  assessment  roll  by  many  thousands  of  dollars  ;  that  the  next 
highest  individual  assessment  for  personal  property  upon  said  roll  is 
in  the  sum  of  $3,000. 

That  though  the  city  of  Middletown  is  a  prosperous  city,  contain- 
ing many  residents  of  large  means  and  property,  the  entire  individ- 
ual assessment  for  personal  estate  upon  said  roll,  outside  of  corpora- 
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tions,   is  only  $63,600,   of  which   said   $10,000  assessment  of  your 
petitioner  constitutes  nearly  one-sixth. 

And  in  respect  to  said  assessment  of  $10,000  personal  estate  your 
petitioner  charges  that  it  has  been  made  maliciously  and  in  bad  faith, 
and  with  personal  vindictiveness,  and  with  a  distinct  view  and  in- 
tent to  visit  upon  your  petitioner  a  greater  proportionate  burden  of 
taxation  than  is  borne  by  other  residents  and  taxpayers  of  said  city, 
and  with  a  view  and  intent  to  do  wrong  and  injustice  to  your  peti- 
tioner. 

That  your  petitioner  is  aggrieved  by  said  unjust  and  unequal  assess- 
ments and  will  be  injured  thereby  and  will  be  requested  to  pay  a 
greater  amount  and  proportion  of  taxes  than  he  would  be  required 
to  pay  if  the  said  assessment  had  been  made  just  and  equal. 

Your  petitioner  further  shows  that  he  is  aggrieved  and  injured  by 
the  said  assessment  of  $5,400  upon  his  real  estate  upon  North  Street 
in  said  city,  and  by  the  assessment  of  $1,000  upon  his  real  estate 
upon  Beattie  Avenue  in  said  city.  That  said  assessments  are  un- 
equal in  that  they  have  been  made  at  a  higher  proportionate  valu- 
ation than  other  real  estate  upon  said  roll. 

Your  petitioner  further  shows  that  all  of  said  assessments  are 
illegal  for  the  reason  that  said  assessment  roll  was  completed  and 
made  and  notice  thereof  given  before  the  first  day  of  July,  1891,  and 
because  the  said  assessors  did  not  proceed  in  making  the  same  in 
conformity  to  statutes. 

That  said  assessments  are  illegal  because  the  assessors  have  not 
appraised  the  real  estate  upon  the  said  roll  at  the  full  and  true  value 
at  which  it  would  be  appraised  in  the  payment  of  a  just  debt  due 
from  a  solvent  debtor,  but  in  fact  have  assessed  it  only  at  a  fraction 
of  said  valuation,  and  much  of  it  for  one-fourth  of  said  value.  That 
the  personal  estate  of  individuals,  other  than  your  petitioner,  has 
been  assessed  upon  said  roll  at  from  i-8oth  to  i-i4oth  of  its  real 
amount  and  value. 

Wherefore,  your  petitioner  prays  that  a  writ  of  cer/iorart  may  issue 
and  be  allowed  by  this  honorable  court  commanding  the  said  assess- 
ors to  certify  and  return  to  this  court  their  proceedings,  decisions, 
and  actions  in  the  premises  ;  and  also  to  return  if  the  real  and  per- 
sonal property,  or  either,  appearing  on  said  roll,  were  assessed  at 
its  full  and  true  value  at  which  it  would  be  applied  in  the  payment 
of  a  just  debt  due  from  a  solvent  debtor,  or  at  a  percentage  of  such 
valuation,  and  if  so  at  what  percentage  of  such  valuation,  and  re- 
quiring the  said  assessors  and  city  clerk  to  certify  and  return  a  copy 
of  said  assessment  roll. 

To  the  end  that  said  decisions  and  actions  of  said  assessors  may 
be  reviewed  and  corrected  on  the  merits  by  this  honorable  court, 
and  the  aforesaid  errors  of  the  said  assessors  may  be  corrected 
according  to  law,  and  that  said  assessments  may  be  reduced  to  a 
jiroportion  and  rate  of  valuation  applied  to  other  property  upon  said 
roll  and  applied  to  other  residents  of  said  city,  so  that  equality  of 
assessment  will  be  produced,  and  that  the  court  will  take  evidence 
to  enable  your  petitioner  to  show  the  unequal,  unjust,  and  illegal 
assessments  made  against  your  petitioner  and  upon  his  property, 
79 
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and  for  such  other  and  further  relief  as  maybe  just  and  as  the  nature 
of  the  case  may  require.  JOHN  E.   CORWIN, 

Peitlioner. 

Dated  Middletown,  N.  Y. ,  July  22,  1891. 

{Add  verification.') 

Sub.  3.   The  Writ.      Tax  Law,  §  251. 

§  251.  Allowance  of  writ  of  certiorari. 

Such  petition  must  be  presented  to  a  justice  of  the  Supreme  Court  or  at  a  Special 
Term  of  the  Supreme  Court  in  the  judicial  district  in  which  the  assessment  com- 
plained of  was  made,  within  fifteen  days  after  the  completion  and  filing  of  the  as- 
sessment roll  and  the  first  posting  or  publication  of  the  notice  thereof  as  required  by 
this  chapter.  Upon  the  presentation  of  such  petition,  the  justice  or  court  may  allow 
a  writ  of  certiorari  to  the  officers  making  the  assessment,  to  review  such  assessment, 
and  shall  prescribe  therein  the  time  within  which  a  return  thereto  must  be 
made  and  served  upon  the  relator's  attorney,  which  shall  not  be  less  than  ten 
days,  and  may  be  extended  by  the  court  or  justice  thereof.  Such  writ  shall  be  re- 
turnable to  a  Special  Term  of  the  Supreme  Court  of  the  judicial  district  in  which  the 
assessment  complained  of  was  made.  The  allowance  of  the  writ  shall  not  stay  the 
proceedings  of  the  assessors  or  other  persons  to  whom  it  is  directed  or  to  whom  the 
assessment  is  delivered,  to  be  acted  upon  according  to  law. 

The  writ  will  be  dismissed  where  it  is  made  returnable  on  less 
than  ten  days'  notice,  and  it  rnust  be  returnable  at  a  regular 
Special  Term.  People  ex  rel.  v.  Board  of  Couiviissioncrs  of  Taxes, 
4  Misc.  504,  26  Supp.  309.  On  eertiorari  to  review  assessments 
it  is  the  practice  to  make  the  writ  returnable  at  a  regular  Special 
Term  and  not  at  chambers.  People  ex  rel.  v.  Board  of  Commis- 
sioners of  Taxes,  4  Misc.  504,  26  Supp.  309.  The  writ  must  be 
made  returnable  at  a  Special  Term  in  the  judicial  district  in 
which  the  assessment  was  made.  People  v.  Assessors,  6  St. 
Rep.  744. 

Certiorari  to  review  assessment  should  be  made  returnable  at 
a  regular  Special  Term.  Certiorari  returnable  in  less  than  ten 
days  is  irregular.  People  ex  rel.  Urquhart  v., Commissioners  of 
Taxes,  4  Misc.  504,  26  Supp.  309.  But  where  the  certiorari  was 
made  returnable  at  the  clerk's  ofifice  instead  of  Special  Term, 
the  subsequent  appearance  of  the  parties  at  Special  Term  and  a 
stipulation  to  refer  the  matter  to  a  referee  constitutes  a  waiver 
of  the  defect.  People  ex  rel.  Paddock  v.  Lezvis,  55  Hun,  521,  29 
St.  Rep.  606,  9  Supp.  333. 

Where  a  re-assessment  of  property  was  ordered  by  the  Court 
of  Appeals,  the  Supreme  Court  has  power  to  require  a  return  to 
be   made  for  the  purpose  of  review,  although  more  than  fifteen 
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days  have  expired  since  the  delivery  of  the  books  to  the  board 
of  aldermen.  People  ex  rel.  Man.  Ry.  Co.  v.  Barker,  17  Misc. 
497,  41  Supp.  236.  Part  3,  chap.  7,  title  5,  §  10,  of  the 
Revised  Statutes,  which  extended  the  power  to  amend  technical 
defects  in  special  proceedings,  was  not  repealed  by  title  i,  chap. 
8,  Code  Civ.  Proc.  Thus  where  certiorari  to  review  a  village 
assessment  was  made  returnable  at  the  county  clerk's  ofifice  in- 
stead of  Special  Term  as  required  by  statute,  the  court  had 
power  to  allow  the  amendment  nunc  pro  tunc,  such  being  a  proper 
exercise  of  discretion.  People  ex  rel.  v.  Cook,  62  Hun,  303,  17 
Supp.  546. 

A  certiorari  to  review  an  assessment  by  town  assessors  must 
be  under  seal,  because  the  assessment  is  the  determination  of  an 
inferior  tribunal,  within  Code,  ^  2140,  but  the  omission  of  a  seal 
is  amendable.  People  v.  Assessors  of  Herkimer,  6  Civ.  Pro.  297, 
and  in  same  case  it  is  held  that  as  such  assessors  are  not  a  board 
or  body  within  §  2129,  the  writ  must  be  directed  to  them  by 
their  names,  but  the  defect  of  addressing  them  as  "  Assessors," 
etc.,  is  amendable.  For  purposes  of  an  appeal,  a  judgment 
under  this  act  is  to  be  considered  as  an  order,  and  an  appeal  to 
the  Court  of  Appeals  must  be  taken  within  sixty  days.  People 
V.  Keator,  loi  N.  Y.  610. 

Order  for  Writ  of  Certiorari. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York 
held  at  the  court-house  in  the  city  of  Brooklyn,  Kings  County, 
on  the  24th  day  of  July,  1891  : 

Present : — Hon.  E.  M.  Cullen,  Justice. 


In  the  Matter  of  the   Application  of  John  E. 
Corwin  for  a  Writ  of  Certiorari. 


■  13s  N.  Y.  245. 


On  reading  and  filing  the  petition  of  John  E.  Corwin,  verified  the 
22d  day  of  July,  1891,  and  on  motion  of  William  Vanamee,  attorney 
for  said  petitioner,  it  is 

Ordered,  that  a  writ  of  certiorari  issue  as  prayed  for  in  said  peti- 
tion, directed  to  the  assessors  and  the  clerk  of  the  city  of  Middletown 
named  therein  : 

That  said  writ  be  returnable  at  a  special  term  of  this  court  to  be 
held  at  the  court-house  in  the  city  of  Brooklyn,  Kings  County,  on 
the  loth  day  of  August,  1891,  at  the  opening  of  court  on  that  day, 
and  that  said  writ  be  allowed  and  signed  and  sealed  by  the  clerk  of 
this  court. 
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The  court,  in  its  discretion,  dispenses   with  the  notice  of  applica- 
tion for  the  writ  in  this  matter. 
Enter.    E.  M.  C. 

Enter  Orange  County.  W.  J.  RAISEN, 

Granted,  July  24,  1891.  Clerk. 

Order  for  Writ. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  in  and  for  the  city  and  county  of  New  York  at  the  Chambers 
at  the  county  court-house  in  the  city  of  New  York,  on  the  13th 
day  of  July,  1895  : 

Present  : — Hon.  INIartin  L.  Stover,  Justice. 



People  ex  rel.  Manhattan  Ry.  Co., 

agst. 

Edward  P.  Barker  ir/rt/..  Commissioners  of  Taxes, 
etc. 


1 52  N.  Y.  430. 


Upon  reading-  and  filing  the  petition  of  The  Manhattan  Railway 
Company,  duly  verified  on  the  day  of  July,  1895,  and  it  appear- 

ing therefrom  that  tiiere  are  proper  grounds  for  the  granting  of  a 
writ  of  certiorari,  as  therein  prayed  for,  addressed  to  the  commis- 
sioners of  taxes  and  assessments  of  the  city  and  county  of  New 
York,  and  upon  motion  of  Davies,  Stone,  and  Auerbach,  attorneys 
for  said  petitioners,  it  is 

Ordered,  that  the  prayer  of  the  said  petitioner  be  granted  and  that 
a  writ  of  certiorari  issue  under  the  seal  of  this  court  to  Edward 
Barker,  Theodore  Sutro,  and  James  L.  Wells,  commissioners  of  taxes 
and  assessments  of  the  city  and  county  of  New  York,  commanding 
them  to  certify  and  return  to  this  court  : 

1.  All  and  singular  the  proceedings  above  referred  to  had  by  the 
commissioners  of  taxes  and  assessments  of  the  city  and  county  of 
New  York,  relating  to  said  valuation  and  assessment,  with  the  dates 
thereof  respectively,  together  with  that  part  of  the  record  relating  to 
the  same. 

2.  All  and  singular  the  papers  submitted  by  said  petitioner  and 
filed  with  said  commissioners,  and  any  examination  under  oath  or 
otherwise  of  said  petitioner  or  any  officer  thereof. 

3.  Any  other  evidence  or  information,  if  any,  before  said  com- 
missioners, or  considered  by  them  in  arriving  at  their  decision,  and 
if  there  were  no  such  evidence  a  statement  to  that  effect. 

4.  A  statement  of  the  reasons  for  arriving  at  such  decision  and  of 
the  method  adopted  by  said  commissioners  in  arriving  at  the  same, 
and  a  statement  showing  under  what  law  and  by  virtue  of  what 
power,  authority,  or  claim  of  authority,  on  what  evidence  and  by 
what  method,  basis,  or  theory  said  valuation  or  assessment  was  made. 

5.  Any  and  all  documents,  papers,  and  records,  if  any  such  there 
be,  not  embraced  in  the  above  specifications,  relating  to,  touching, 
or  concerning  the  valuation  for  assessment  of  taxation  of  the  personal 
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property  (or  capital  stock  and  surplus  profits)  of  said  petitioner,  and 
a  statement  of  any  other  matters  material  to  the  determination  of 
the  application  of  said  petitioner.  MARTIN  L.   STOVER, 

Enter.  Justice. 

A  Copy.  HENRY  D.  PURROY, 

Clerk. 

Writ  of  Certiorari.    (135  N.  Y.  245.) 

The  People  of  the  State  of  New  York  on  the  relation  o/"John  E.  Corwin 
to  C.  C.  V.  Ketcham,  C.  K.  Gordon,  J.  J.  Duryea,  Assessors  of 
the  City  of  Aliddletown,  and  Frank  Harding,  Clerk  of  the  City  of 
Middletown,  greeting  : 

Whereas,  we  have  been  informed  by  the  petition  of  John  E. 
Corwin  that  he  is  aggrieved  and  claims  to  be  injured  by  the  assess- 
ment of  real  and  personal  estate  made  by  the  said  assessors  upon 
the  said  roll  for  the  year  1891,  which  roll  was  finally  completed  and 
verified  and  filed  with  the  city  clerk  on  the  1 6th  day  of  July,  1891  ;  and 

We  being  willing  for  certain  causes  to  be  certified  of  the  proceed- 
ings, decisions,  and  actions  had  by  and  before  the  said  assessors  in 
the  matter  of  the  assessment  for  taxation  for  the  year  1891  ; 

Do  hereby  command  you,  the  said  assessors,  that  all  and  singular 
the  said  assessment  roll  made  by  you  for  the  year  1891  together  with 
your  proceedings,  decisions,  and  actions  in  the  premises,  and  all  and 
singular  the  evidence,  documents,  records,  and  papers  before  you 
touching  or  concerning  the  valuation  for  assessment  and  taxation  of 
the  personal  estate  and  real  estate  of  the  said  John  T.  Corwin  ;  and 
all  and  singular  the  evidence  before  you  relating  to  the  value  of 
other  personal  and  real  estate  appearing  on  said  assessment  roll,  and 
whether  all  the  personal  property  liable  to  taxation  in  said  city  has 
been  assessed  and  appraised  upon  said  assessment  roll,  together 
with  the  correct  assessed  value  of  the  personal  property  assessed  to 
individuals  on  said  assessment  roll  ;  whether  the  said  real  property 
was  assessed  by  you  at  its  full  and  true  value  which  it  would  be 
applied  in  the  payment  of  a  just  debt  due  from  an  insolvent  debtor, 
and  whether  the  personal  property  was  assessed  at  its  full  and  true 
value,  or  if  either  were  assessed  at  a  less  rate  of  valuation  at  what 
percent,  or  proportion  of  such  valuation  it  was  assessed  and  placed 
upon  said  assessment  roll. 

And  you,  the  city  clerk,  a  copy  of  the  said  assessment  roll  for  the 
year  1891  in  your  custody. 

You  certify  and  send  to  our  Supreme  Court  of  the  State  of  New 
York  at  a  Special  Term  thereof  to  be  held  at  the  court-house  in  the 
city  of  Brooklyn,  Kings  County,  on  the  loth  day  of  August,  1891,  at 
the  opening  of  court  on  that  day,  together  with  this  writ,  to  the  end 
that  the  proceedings,  decisions,  and  actions  of  said  assessors  in  the 
matter  of  said  assessment,  and  the  assessment  of  the  personal  and 
real  estate  of  said  petitioner  may  be  reviewed  and  corrected  on  the 
merits  by  our  said  court,  and  that  we  may  further  cause  to  be  done 
thereupon  what  of  right  shall  be  fit  to  be  done. 

Witness  :  Hon.    E.    M.   Cullen,    one    of  the  justices   of  the  said 
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Supreme  Court  at  the  court-house  in  the  city  of  Brooklyn  on  the 
24th  (lay  of  July,  1891.  C.   G.   ELLIOT, 

By  the  Court.  Clerk. 

\VILLL\M  VANAMEE, 

Attorney  for  Petitioner. 

Writ  of  Certiorari.     (152  N.  Y.  430.) 

The  People  0/  tlie  State  of  New  York  to  Edw.vrd  Barker  and  others. 
Commissioners  of  Taxes,  etc.,  greeting  : 

Whereas,  We  have  been  informed  by  the  petition  of  the  Manhattan 
Railway  Company  that  it  is  a  corporation  duly  created  and  existing 
by  and  under  the  laws  of  the  State  of  New  York,  and  is  a  resident 
of  the  city  of  New  York  :  that  on  the  second  Monday  of  January, 
1895.  its  names  and  valuation  of  its  real  estate  and  of  its  personal 
property  (or  capital  stock  and  surplus  profits)  were  entered  in  the 
books  called  "The  Annual  Record  of  the  Assessed  Valuation  of  Real 
and  Personal  Estate, '' in  said  city  and  county  for  said  year  ;  in  which 
said  books  were  also  entered  the  valuations  of  other  real  and  personal 
property  ;  that  application  was  thereafter  and  before  April  30th, 
1895,  duly  made  to  the  commissioners  of  taxes  and  assessments  of 
the  city  and  county  of  New  York,  to  correct  the  said  valuation  of 
the  personal  estate  of  said  petitioner,  and  to  strike  the  name  of  said 
petitioner  and  the  said  valuation  of  its  personal  property  from  the  said 
books  ;  that  said  application  was  refused  and  denied  ;  and  that  said 
commissioners  have  prepared  assessment  rolls  of  the  real  and  per- 
sonal property  in  said  city,  containing  among  other  things  the  name 
of  said  petitioner  and  the  valuations  of  its  real  estate  and  personal 
property  (or  capital  stock  and  surplus  profits). 

That  such  assessment  rolls  were  on  the  first  Monday  of  July,  1895, 
and  not  before,  completed  and  verified,  and  delivered  to  the  board 
of  aldermen  of  said  city  of  New  York,  and  that  on  or  about  the  first 
Monday  of  July,  1895,  public  notice  was  first  given  by  publication 
or  otherwise,  of  a  notice  dated  on  that  day,  that  said  rolls  had  been 
completed  and  delivered  to  the  said  board  of  aldermen,  and  would 
remain  with  the  clerk  of  the  said  board  of  aldermen  for  public  in- 
spection for  15  days  after  the  date  of  said  notice. 

That  the  real  estate  of  said  petition  was  valued  upon  the  assess- 
ment rolls  at  the  aggregate  sum  of  $15,910,900,  and  the  valuation 
of  its  personal  estate  (or  capital  stock  and  surplus  profits)  of  said 
petitioner  for  the  purpose  of  taxation  entered  on  said  assessment 
rolls  was  the  sum  of  $16,496,995,  and  said  petitioner  was  assessed 
for  the  purpose  of  taxation  as  to  its  personal  estate  at  said  sum. 

That  the  said  valuation  and  assessment  of  the  petitioner  as  to  its 
personal  property  (or  surplus  profits  and  capital  stock)  was  and  is 
illegal  and  erroneous,  and  that  said  petitioner  will  be  injured  thereby. 

And  we  being  willing  for  certain  causes  to  be  certified  of  the  pro- 
ceedings and  decisions  and  actions  had  by  and  before  said  commis- 
sioners in  the  matter  of  the  valuation  and  assessment  for  taxation 
for  the  year  1895  of  the  personal  property  (or  capital  stock  and  sur- 
plus profits)  of  the  said  petitioner  by  them  lately  made  ; 
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Do  Hereby  Command  You  :  that  you  serve  and  return  under  your 
hands  to  a  Sppcial  Term  of  our  Supreme  Court  of  the  .State  of  New 
York  at  the  county  court-house  in  the  city  of  New  York,  on  the 
first  Monday  in  October,  1895,  at  the  opening  of  the  court  on  that 
day,  together  with  this  writ,  the  following  matters  and  facts  : 

1.  All  and  singular  the  proceedings,  decisions,  and  actions  above 
referred  to  had  by  and  before  the  commissioners  of  taxes  and 
assessments  of  the  city  and  county  of  New  York  relating  to  said 
valuation  and  assessment,  with  the  dates  thereof  respectively,  to- 
gether with  that  part  of  the  record  relating  to  the  same. 

2.  All  and  singular  the  papers  submitted  by  the  said  petitioner 
and  filed,  or  now  on  file,  with  you,  and  any  examinations  under  oath 
or  otherwise  of  said  petitioner,  or  of  any  officer  thereof. 

3.  Any  other  evidence  or  information,  if  any,  considered  in  arriv- 
ing at  such  decision  ;  and  if  there  be  none  such  evidence  or  infor- 
mation, a  statement  to  that  effect. 

4.  A  statement  of  the  reasons  for  arriving  at  such  decision  and  of 
the  method  adopted  in  arriving  at  the  same,  and  a  statement  show- 
ing under  what  law  and  by  virtue  of  what  power  or  authority,  or 
claim  of  authority,  and  upon  what  evidence  and  l)y  what  method, 
basis,  or  theory  such  valuation  and  assessment  was  made. 

5.  All  and  any  documents,  records,  and  papers,  if  any  such  there 
be,  not  embraced  in  the  above  specifications,  relating  to,  touching, 
or  concerning  the  said  valuation  for  assessment  or  taxation  of  the 
personal  property  (or  capital  stock  and  surplus  profits)  of  said  peti- 
tioner, and  a  statement  of  any  other  matters  material  to  the  deter- 
mination of  the  application  of  said  petitioner. 

To  the  end  that  the  proceedings  and  decisions  and  actions  had  by 
said  commissioners  in  the  matter  of  said  valuations  and  assessments 
of  the  personal  property  (or  capital  stock  and  surplus  profits)  of  said 
petitioner  may  be  reviewed  and  corrected  on  the  merits  by  our  said 
court,  and  that  we  may  further  cause  to  be  done  thereupon  what  of 
right  shall  be  fit  to  be  done. 

Witness  :  Hon.  Charles  H.  Van  Brunt,  presiding  justice  of  the 
said  Supreme  Court  for  the  first  department  at  the  county  court- 
house in  the  city  of  New  York,  the  13th  day  of  July,  1895. 

By  the  Court.  HENRY  D.  PURROY, 

aerk. 

Sub.  4.  The  Return  and  Proceedings  Thereon.  Tax  Law,  §§  252,  253. 

§  252.  Return  to  writ. 

The  ofificers  making  a  return  to  such  writ  shall  not  be  required  to  return  the 
original  assessment  roll  or  other  original  papers  acted  upon  by  them,  but  it  shall  be 
sufficient  to  return  certified  or  sworn  copies  of  such  roll  or  papers,  or  of  such  portions 
thereof  as  may  be  called  for  by  such  wrtt.  The  return  must  concisely  set  forth  such 
other  facts  as  may  be  pertinent  and  material  to  show  the  value  of  the  property  as- 
sessed on  the  roll  and  the  grounds  for  the  valuation  made  by  the  assessing  officers 
and  the  return  must  be  verified. 

253.    Proceedings  upon  return. 

If  it  shall  appear  upon  the  return  to  any  such  writ  that  the  assessment  complained 
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of  is  illegal  or  erroneous  or  unequal  for  any  of  the  reasons  alleged  in  the  petition,  the 
court  may  order  such  assessment,  if  legal,  to  be  stricken  from  the  roll,  or  if  erroneous 
or  unequal,  it  may  order  a  re-assessment  of  the  property  of  the  petitioner,  or  the  cor- 
rection of  his  assessment  upon  the  roll,  in  whole  or  in  part,  in  such  manner  as  shall 
be  in  accordance  with  law,  or  as  shall  make  it  conform  to  the  valuations  and  assess- 
ments of  other  property  upon  the  same  roll  and  secure  equality  of  assessment.  If 
upon  the  hearing  it  shall  appear  to  the  court  that  testimony  is  necessary  for  the  proper 
disposition  of  the  matter,  it  may  take  evidence  or  may  appoint  a  referee  to  take  such 
evidence  as  it  may  direct,  and  report  the  same  to  the  court,  with  his  findings  of  fact 
and  conclusions  of  law,  which  shall  constitute  a  part  of  the  proceedings  upon  which 
the  determination  of  the  court  shall  be  made.  A  new  assessment  or  correction  of  an 
assessment  made  by  order  of  the  court  shall  have  the  same  force  and  effect  as  if  it 
had  been  so  made  by  the  proper  officers  within  the  time  prescribed  bylaw  for  making 
such  assessment. 

Order  Denying  Motion  to  Quash  Writ. 

At  a  Special  Term  of  the  Supreme  Court  held  at  the  court-house  in 

the  city  of  Brooklyn,  N.  Y.,  on  tlie  loth  day  of  August,  1891  : 
Present : — Hon.  Willard  Bartlett,  Justice. 


In  the  Matter  of  t!ie  Application  of  I  itcN   Y  24.7 

John  E.  Convin,  etc.  \    ^^     •     •    h/- 

On  reading^  and  filincr  the  petition  of  John  E.  Corwin,  verified  on 
the  22(1  day  of  July.  1891.  tosi^ether  with  all  the  papers  and  proceed- 
ings herein,  and  on  hearing  George  H.  Decker,  attorney  for  the  as- 
sessors and  clerk  of  the  city  of  Middletown,  N.  Y.,  after  hearing  Will- 
iam Vanamee,  attorney  for  said  John  E.  Corwin,  the  above-named 
petitioner  and  relator  herein,  it  is  ordered,  that  the  motion  to  quash 
and  dismiss  the  writ  of  cerAbrar/ heretofore  and  on  the  24th  day  of 
July,  1891,  granted  herein,  be  and  the  same  is  hereby  denied. 

Enter  Orange  County. 

WILLARD  BARTLETT, 

/  ^.  C. 

Where  land  partially  exempt  is  assessed  below  its  actual  value 
it  will  be  presumed  that  the  assessors  assessed  only  so  much  as 
was  not  exempt.  People  ex  rel.  Murphy  v.  Jewel,  9  Misc.  647,  30 
N.  Y.  Supp.  511. 

In  proceedings  to  review  an  assessment  on  the  ground  that  it 
is  excessive  and  burdensome  the  burden  of  proof  is  on  the  relator. 
Roach  V.  City  oj Ogdensbiirgh,  80  Hun,  466,  30  Supp.  450. 

Where  property  is  assessed  and  the  owner  resides  within  the 
territorial  jurisdiction  of  the  assessors,  the  presumption  is  that  the 
assessment  was  lawfully  made.  Matter  oj Peek,  80  Hun,  122,  30 
Supp.  59. 
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The  writ  should  not  be  limited  on  return  to  such  questions 
only  as  were  raised  before  the  assessors  so  as  to  prevent  a  re- 
hearing of  other  questions  on  the  review.  People  v.  Becker,  54 
Hun,  I,  26  St.  Rep.  35,  7  Supp.  loi.  Certiorari  is  not  rendered 
invalid  by  the  act  of  the  assessors  in  not  returning  the  original  as- 
sessment rolls  and  papers,  which  had  previously  been  filed  with 
the  town  clerk,  as  return  of  copies  under  the  statute  was  con- 
sidered a  compliance  with  the  order.  Matter  of  Winegarde,  78 
Hun,  58,  60  St.  Rep.  507,  modifying  5  Misc.  54,  25  Supp.  48. 

Matters  not  presented  to  the  assessors  on  application  to  them 
for  a  reduction  and  correction  of  the  assessment  cannot  be  con- 
sidered. People  ex  rel.  Hecker  Mill  Co.  v.  Barker,  86  Hun,  148, 
33  Supp.  221,  66  St.  Rep.  849. 

An  assessment  against  a  corporation  cannot  be  justified  on  the 
part  of  the  assessors  because  an  officer  refused  to  answer  ques- 
tions in  regard  to  the  corporate  indebtedness  where  the  record 
fails  to  disclose  what  questions  such  officer  failed  to  answer  or 
the  subject  to  which  they  related.  People  ex  rel.  Shane  v.  Bark' 
er,  76  Hun,  454,  27  Supp.  1082. 

But  an  assessment  will  not  be  disturbed  where  the  relator  ob- 
jected to  the  valuation  of  its  property,  but  gave  no  evidence  of 
its  value,  and  it  did  not  appear  that  the  value  of  the  property 
added  to  relator's  deduction,  would  not  be  equal  to  the  valuation 
of  the  commissioners.  People  ex  rel.  Edison  Gen.  El.  Co.  v.  Bark- 
er, 'J A,  Hun,  418. 

The  burden  of  proof  is  on  the  relator,  in  proceedings  to  re- 
view assessments  on  the  ground  of  overvaluation,  to  show  that 
the  assessors  have  not  assessed  the  property  at  its  true  value. 
People  ex  rel.  Fargo  w.  Murphy,  57  Hun,  586,  32  St.  Rep.  780,  10, 
Supp.  377,  affirmed,  125  N.  Y.  712. 

In  People  ex  rel.  Sheldon  v.  Fraser,  74  Hun,  282,  aflfirmed  in 
145  N.  Y.  593,  it  was  held  that  the  court  will  strike  out  assess- 
ments, and  not  order  it  to  be  corrected,  where  in  order  to  rectify 
their  original  mistake  the  assessors  would  be  required  to  per- 
form an  illegal  act.  In  this  case  the  relator's  bank  stock  was 
rated  higher  than  the  same  stock  held  by  others,  and  it  apipeared 
that  in  order  to  make  the  relator's  assessment  conform  to  that  of 
the  other  taxpayers  the  assessors  would  have  to  rate  the  relator's 
bank  stock  below  par,  instead  of  at  its  full  value  as  required  by 
law. 
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An  overvaluation  of  personalty  cannot  be  sustained  because 
of  an  undervaluation  of  the  realty.  People  ex  rcl.  Equitable  Gas 
Light  Co.  V.  Barker,  81  Hun,  22,  30  Supp.  586,  144  N.  Y.  638. 

Although  where  it  appears  that  the  other  property  was  as- 
sessed at  a  percentage  value  the  relator's  property  will  be  re- 
quired to  be  assessed  at  the  same  percentage.  People  ex  rel.  D. 
&  H.  C.  Co.w.  Ganley,  56  Hun,  639,  8  Supp.  563,  affirmed,  131 
N.  Y.  566 ;  see  People  v.  Zoeller,  15  Supp.  684. 

Where  the  petition  to  review  assessment  alleges  that  the  assess- 
ment was  illegal,  erroneous,  and  void,  upon  the  ground  that  the 
petitioner  was  not  and  had  not  been  at  any  time  during  the  year 
for  which  such  assessment  was  levied  the  owner  of  any  personal 
property  in  the  tax  district  in  which  the  assessment  was  levied 
which  was  the  subject  of  taxation,  a  case  is  presented  where  the 
court  is  justified  in  appointing  a  referee  to  take  evidence  and  re- 
port to  the  court.  People  ex  rel.  Dwight  v.  Piatt,  92  Hun,  349, 
appeal  dismissed,  151  N.  Y.  664,  on  authority  of  People  ex  rel. 
Ulster  &-  Del.  R.  R.  Co.  v.  Smith,  85  N.  Y.  628. 

While  at  common  law  and  under  the  Code  of  Civil  Procedure 
the  return  to  a  writ  of  certiorari  is  conclusive  upon  the  parties  as 
well  as  upon  the  courts,  where  it  is  sought  to  review  the  assess- 
ments by  writ  of  certiorari  under  the  statute,  and  a  reference  is 
ordered  to  take  testimony,  the  respondents  to  the  writ  may  show 
in  reference  to  the  statement  on  the  return  that  they  have  as- 
sessed the  property  of  the  relator  at  its  true  value,  that  the  prop- 
erty was  assessed  at  an  amount  less  than  its  true  value,  and  at  the 
same  rate  as  all  the  other  property  in  the  same  district.  People 
ex  rel.  Dexter  v.  Palmer,  86  Hun,  513,  33  Supp.  926,  6y  St.  Rep. 
701,  affirmed,  148  N.  Y.  732. 

The  law  does  not  require  a  comparison  of  the  property  on  the 
roll  to  ascertain  inequality,  but  only  of  the  adjacent  and  sur- 
rounding property.  People  ex  rel.  Allen  v.  Badgley,  67  Hun,  65, 
22  Supp.  26. 

Assessment  on  capital  stock  will  not  be  reduced  in  the  absence 
of  evidence  that  the  party  was  injured  thereby,  although  it  ap- 
pears that  the  method  adopted  was  illegal  and  erroneous.  People 
ex  rel.  Equitable  Gas  Light  Co.  v.  Barker,  66  Hun  21,  20  Supp. 
797,  affirmed,  137  N,  Y.  544.  The  action  of  the  assessors  in  in- 
creasing an  assessment  does  not  make  the  whole  assessment  void, 
but  merely  the  increase.     If  a  claim  for  a  reduction  of   10  per 
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cent,  on  the  capital  stock  provided  for  by  §  31  of  the  Tax  Law, 
is  not  made  as  a  ground  of  grievance  before  the  assessors,  it  can- 
not be  insisted  upon  for  the  first  time  on  a  review  of  their  deter- 
mination. Where  physical,  tangible  property  exists,  visible  to 
the  eyes  of  the  assessors,  of  a  character  ordinarily  dealt  in,  and 
whose  value  is  a  matter  of  common  knowledge  in  the  community, 
the  assessors  may  assess  that  property  according  to  their  own 
judgment,  without  seeking  other  proof  or  sources  of  knowledge, 
subject  to  review  by  certiorari.  Such  determination  should 
stand  until  afflrmatively  proved  to  be  wrong.  Troxvbridge  v. 
McNamara,  18  App.  Div.  17,45  Supp.  456. 

Where  an  adjudication  nad  been  had  that  the  property  was 
worth  a  certain  sum  in  previous  years,  it  was  held  that  such 
adjudication  was  binding  and  conclusive  upon  the  parties,  and 
unless  there  was  an  increase  or  change  in  its  value  subsequently 
an  objection  to  such  assessment  was  untenable.  People  ex  rel. 
Warren  v.  Carter,  119  N,  Y.  654,  30  St.  Rep.  116. 

Before  a  taxpayer  can  be  said  to  be  aggrieved  or  claim  a  re- 
duction of  his  assessment  he  must  show  that  his  property  is 
assessed  at  a  higher  proportionate  rate  than  property  generally 
in  the  town.  The  assessment  roll  standing  by  itself  furnishes  no 
evidence  that  the  assessments  were  illegal  or  unequal.  Allen  v. 
Badgley,  138  N.  Y.  314,  52  St.  Rep.  348,  reversing  6^  Hun,  65,  51 
St.  Rep.  410,  22  Supp.  26. 

An  allegation  that  the  assessment  was  too  large  or  that  the 
parties  assuming  to  act  were  not  assessors  either  de  facto  or  de 
Jure  will  not  justify  an  injunction,  as  the  remedy  by  certiorari  is 
entirely  adequate  for  the  first  wrong  and  an  action  can  lie  for  the 
other.  D.  &  H.  C.  Co.  v.  Atkins,  121  N.  Y.  246,  30  St.  Rep. 
928,  affirming  48  Hun  456,  i  Supp.  80,  10  St.  Rep.  332.  Relief 
to  a  taxpayer  who  neglects  to  apply  on  grievance  day  for  cor- 
rection of  assessment  will  not  be  granted  on  certiorari.  People 
V.  Commissioners  of  Taxes,  51  Hun  641,4  Supp.  41.  It  seems, 
however,  that  appearance  before  assessors  on  grievance  day  is 
not  a  jurisdictional  fact,  but  failure  to  do  so  is  regarded  as  laches. 
People  V.  Duguid,  68  Hun,  243,  22  Supp.  988,  52  St.  Rep.  190. 
A  person  will  be  refused  relief  where  on  his  examination  he  re- 
fuses to  state  to  whom  he  owes  money.  People  v.  Maynard,  7 
Misc.  295,  28  Supp.  141,  58  St.  Rep.  546.  Assessors  may  refuse 
to   reduce  assessment   upon   refusal  of  a  party  to  answer  proper 
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questions.     People  v.   Hall,  83    Hun,  375,    64    St.    Rep.   752,  31 
Supp.  956. 

A  person  aggrieved  by  the  assessnnent  is  not  precluded  from 
reviewing  the  action  of  the  assessors  because  when  examined  by 
them  she  refused  to  answer  a  question  as  to  how  many  and  what 
amounts  of  United  States  bonds  she  had  bought  during  the  year 
preceding,  for  which  the  assessment  was  levied,  when  the  issue 
presented  by  the  petition  and  argument  was  as  to  whether  she 
had  personal  property  in  the  tax  district  which  was  subject  to 
taxation.  People  ex  rel.  Divight  v.  Piatt,  92  Hun,  349,  71  St. 
Rep.  562,  36  Supp.  531,  aiifirmed,  151  N.  Y.  664.  Certiorari  \s 
properly  issued  to  review  the  action  of  assessors,  and  may  prop- 
erly be  directed  to  the  comptroller  of  a  city  where  the  roll  is 
in  his  possession.  The  return  under  this  act  is  not  conclusive. 
People  ex  rel.  Troy  Ry.  Co.  v.  Carter,  52  Hun,  548,  5  Supp.  507, 
24  St.  Rep.  104.  In  Matter  of  Corzvin,  135  N.  Y.  246,  48  St. 
Rep.  238,  People  ex  rel.  Porter  v.  Tompkins,  40  Hun,  228,  was 
disapproved  so  far  as  it  may  be  construed  to  hold  that  the  writ 
cannot  be  issued  in  any  case  after  the  assessors  have  parted  with 
the  roll.  The  provision  that  the  person  must  appear  before  the 
assessors  on  review  day  and  state  his  objection  does  not  apply  to 
a  non-resident  who  is  assessed  for  personalty  by  the  assessors. 
His  failure  to  appear  before  them  does  not  bar  him  of  his 
remedy  by  writ  of  eertiorari.  People  ex  rel.  Paddoek  v.  Leivis, 
55  Hun,  521,  29  St.  Rep.  606,  9  Supp.  333.  A  tax  assessment 
cannot  be  reviewed  by  certiorari  upon  grounds  not  called  to 
the  attention  of  the  tax  commissioners.  People  ex  rel.  Eagle 
Fire  Ins.  Co.  v.  Co7nmissio?iers,  56  St.  Rep.  641,  26  Supp.  941. 
Nor  where  the  party  claiming  relief  has  failed  to  apply  to  the 
commissioners  or  assessors  while  the  assessment  roll  is  under 
their  control  by  appearing  on  grievance  day  and  objecting 
thereto.  People  ex  rel.  Western  U.  Tel.  Co.  v.  Dolan,  32  St.  Rep. 
599,  II  Supp.  35. 

Where  a  writ  was  quashed  on  the  ground  that  the  relator  ap- 
peared on  the  day  appointed  for  hearing  grievances  by  attorney 
and  not  in  person,  no  objection  being  made  by  the  assessors  to 
receiving  and  filing  the  attorney's  affidavit  connected  therewith, 
it  was  held  that  the  decision  was  error.  Matter  of  Corzvin,  135 
N.  Y.  246, 48  St.  Rep.  238.  The  party  aggrieved  by  an  assessment 
may  act  by  agent  who  has  sufficient  knowledge  of  the  facts  to 
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present  proofs  when  the  party  is  absent  from  the  city  or  confined 
by  iUness,  and  so  is  prevented  from  making  application  within 
the  time  limited.  People  ex  rel.  Neiv  York  Hotel  &  R.  Co.  v. 
Barker,  140  N.  Y.  437,  55  St.  Rep.  796.  The  fact  that  the  as- 
sessment roll  sought  to  be  corrected  was  not  in  the  possession  of 
the  assessors  when  the  writ  was  issued  is  not  material.  People  ex 
rel.  West  Shore  R.  R.  Co.  v.  Adtuns,  125  N,  Y.  471,  36  St.  Rep.  166. 

Where  the  relator  did  not  appear  before  the  board  on  grievance 
day  and  object  to  the  assessment,  but  relied  upon  unoflficial  in- 
formation that  the  assessment  was  the  same  as  the  year  preced- 
ing, it  was  held  that  by  laches  it  had  lost  its  right  to  avail  itself 
of  the  writ  of  certiorari ;  that  as  the  board  had  jurisdiction  to 
assess  but  had  adopted  an  erroneous  principle  of  assessment,  the 
case  was  rather  one  of  over-valuation  than  of  a  void  assessment. 
It  also  held  that  where  no  notice  was  published  as  to  the  final 
completion  of  the  roll,  the  limitation  of  the  time  prescribed 
within  which  a  party  aggrieved  might  sue  out  a  writ  of  certiorari 
did  not  apply.  People  ex  rel.  West  Shore  R.  R.  Co.  v.  Adams, 
125  N.  Y,  471,  36  St.  Rep,  166.  As  to  when  a  reference  will  be 
granted,  see  People  v.  Coleman,  48  Hun,  602,  I  Supp.  ii2  ;  People 
ex  rel.  N.  V.  L.  E.  &  W.  R.  R.  Co.  v.  Zoeller,  15  Supp.  684. 

On  the  issue  made  as  to  whether  the  relator  had  personal  prop- 
erty subject  to  taxation,  a  referee  may  be  appointed  to  take 
evidence  and  report.  People  ex  rel.  DwigJit  v.  Piatt,  92  Hun, 
349,  36  Supp.  531,71  St.  Rep.  562.  Where  the  assessors  decided 
adversely  to  the  application  of  a  railroad  company  for  a  re- 
assessment, and  the  return  shows  that  the  assessors  refused  to 
hear  the  testimony  offered  by  the  company,  a  reference  will 
be  ordered.     People  v.  Zoeller,  15  Supp.  684. 

The  act  of  1880  giving  a  remedy  by  certiorari  to  review  and 
correct  an  illegal  or  excessive  assessment  does  not  permit  a  party 
complaining  of  an  assessment,  who  has  omitted  to  avail  himself 
of  the  opportunity  provided  by  statute  to  remedy  his  grievance 
after  the  assessment  has  been  confirmed  by  lapse  of  time,  to 
arrest  the  collection  of  the  tax  by  a  proceeding  under  said  act. 
People  v.  Commissioners  of  Taxes,  99  N.  Y.  254.  It  is  held,  in 
People  V.  Commissioners  of  Taxes,  id.  157,  that  it  is  essential  to  the 
support  of  a  claim  under  this  statute  to  reduce  or  nullify  an  as- 
sessment made  by  the  proper  officers,  that  it  should  be  made  to 
appear  afifirmatively  by  sufficient  proof  that  such  assessment  is 
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in  part  or  as  a  whole  erroneous.  Citing  Peop/e  v.  Davenport,  91 
N.  Y.  581.  If  the  evidence  fails  to  show  this  or  leaves  the  matter 
in  doubt,  it  is  the  province  of  the  assessors  to  determine  the  value 
and  amount  of  the  property  liable  to  taxation. 

The  act  of  1880  does  not  apply  to  assessments  for  local  im- 
provements, but  to  a  tax  imposed  upon  the  whole  body  of  tax- 
payers for  some  general  purpose  of  taxation.  The  objection  to 
a  writ  issued  to  review  a  local  tax  is  not  waived  by  a  return  to 
it  as  the  defect  goes  to  its  very  foundation,  nor  will  the  fact  that 
a  motion  to  quash  the  writ  has  been  denied  prevent  the  objec- 
tion.    People  V.  Common  Conncil,  38  Hun,  7. 

The  writ  will  not  lie  under  the  act  of  1880,  unless  the  party 
applying  therefor  has  first  made  application,  provided  by  the 
statute,  to  the  board  of  assessors  for  relief.  People  v.  Wall  Street 
Bank,  39  Hun,  529,  citing  People  v.  Mutual  Union  Telegraph 
Company,  99  N.  Y.  254.  But  this  question  must  be  raised  at 
Special  Term.     People  v.  Hicks,  2  St.  Rep.  294. 

It  is  proper  in  such  a  case  to  admit  in  evidence  conveyances 
of  other  property,  as  establishing  presumptively  the  prices  for 
which  it  sold,  and  also  estimates  of  value  for  the  purpose  of  ob- 
taining loans  and  insurance.  Objections  made  before  the  referee 
must  be  renewed  before  the  court,  or  they  will  be  deemed  waived. 
An  order  of  reference  in  proceedings  by  certiorari  under  act  of 
1880,  to  review  and  correct  an  alleged  illegal,  erroneous,  or  un- 
equal assessment,  or  an  order  refusing  to  set  aside  such  an  order 
of  reference,  is  not  reviewable  in  the  Court  of  Appeals ;  neither 
order  is  final  nor  involves  a  substantial  right  under  the  Code  of 
Procedure,  §  190.  People  v.  Smith,  85  N.  Y.  628.  The  pro- 
ceeding under  the  statute  is,  by  its  language,  confined  to  the 
person  or  corporation  assessed  and  claiming  to  be  aggrieved.  A 
corporation  cannot  review  under  it  a  tax  imposed  upon  the  stock- 
holders, because  the  tax  would  be  against  the  persons  who  were 
stockholders  in  the  corporation,  and  they  were  the  only  persons 
who  could  be  aggrieved  by  the  tax.  People  v.  Coleman,  2  St. 
Rep.  615.  The  provisions  of  the  act  of  1880  are  not  affected  by 
the  Code.     People  v.  Low,  40  Hun,  176. 

The  provisions  of  the  act  of  1 881,  in  reference  to  the  powers 
of  assessors  of  the  city  of  Albany,  does  not  prevent  a  review  of 
their  action  under  the  act  of  1880,  in  determining  the  value  of 
real  estate  used  for  business  purposes,  for  the  purposes  of  taxa- 
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tion  under  this  act.  The  cost  of  creating  it  may  be  considered, 
yet  the  more  controlling  consideration  is  its  earning  capacity. 
People  V.  Weaver y  34  Hun,  32,  appeal  dismissed,  99  N.  Y.  659. 
Same  rule  is  held  in  People  v.  Pond,  13  Abb.  N.  C.  i,  and  also 
that  if  the  assessment  roll  and  affidavit  are  not  returned,  the  court 
may  presume  that  the  afifidavit  conformed  to  the  statute  in  re- 
spect to  the  statement  of  the  rule  of  valuation  ;  also,  the  form  of 
denial  in  return  considered.  In  People  v.  Keator,  36  Hun,  592,  it 
was  held  that  under  this  act,  on  review  of  value  of  real  estate,  it 
is  proper  to  make  the  test  of  the  value  of  the  property  for  assess- 
ment for  the  purposes  of  taxation,  to  consist  in  its  earning  capac- 
ity rather  than  the  cost  of  its  construction,  not  as  an  absolute 
test,  but  as  an  element,  and  a  safer  and  more  just  guide  ;  espe- 
cially so  of  a  railroad,  when  the  road  is  of  small  value  as  compared 
with  its  cost ;  and  in  such  cases  the  General  Term  will  not  reverse 
the  determination  of  the  Special  Term  on  the  question  of  value, 
unless  the  finding  is  clearly  opposed  to  the  preponderance  of 
evidence.     See  People  v.  Hicks,  2  St.  Rep.  294. 

The  strict  rules  of  evidence  will  not  be  applied  in  cases  arising 
under  this  act,  and  a  decision  will  not  be  reversed  for  improper 
admission  of  evidence,  unless  it  can  be  seen  that  it  influenced 
the  determination.  In  reviewing  an  assessment  of  real  estate 
where  the  referee,  although  finding  the  assessment  roll  illegally 
prepared,  makes  no  finding  of  fact  which  shows  the  illegality, 
the  court  has  no  power  to  strike  the  whole  tax  from  the  roll, 
although  the  counsel  for  the  assessors  consents  thereto.  See 
this  case  also  as  to  when  a  great  increase  in  the  assessment,  an 
increase  from  $200,000  to  $1,000,000,  will  be  considered  to  show 
malice  in  the  assessor  making  the  later  assessment.  People  ex  reL 
Rockefeller  v.  Haight,  24  Misc.  425. 

Return. 

NEW  YORK  SUPREME  COURT— City  and  County  of  New  York. 


People  ex  rel.  The  Manhattan  Ry.  Company, 

agst. 
Ed.  Barker  and  others,  as  commissioners,  etc. 


.152  N.  Y.  430. 


To  the  Supreme  Court  of  the  State  of  Neiv  York  : 

Edward  P.  Barker,  Theodore  Sutro,  and  James  L.  Wells,  the  com- 
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missioners  of  taxes  and  assessments,  respectfully  return,  to  the  writ 
oi  cer/ioran  hereto  prefixed  and  issued  out  of  this  court  on  the  13th 
day  of  July,   1895,  as  follows  : 

Your  respondents,  Theodore  Sutro  and  James  L.  Wells,  return  as 
to  them  and  each  of  them,  that  your  respondent,  Theodore  Sutro, 
qualitied  as  a  commissioner  of  taxes  and  assessments  on  the  loth 
day  of  June,  1895  ;  and  that  your  respondent,  James  L.  Wells,  qual- 
ified as  a  commissioner  of  taxes  and  assessments  on  the  13th  day  of 
June,  1895,  and  that  as  to  them  and  each  of  them,  except  in  so  far 
as  the  matters  herein  returned  are  matters  of  record,  that  this  return 
is  made  on  information  and  belief. 

Between  the  first  Monday  in  September  in  the  year  1894,  and  the 
second  .Monday  in  January,  1895,  the  deputy  tax  commissioners  of 
the  city  of  New  York,  under  the  direction  of  the  commissioners  of 
taxes  and  assessments,  assessed  all  the  taxable  property  in  the 
several  districts  of  said  city  that  were  assigned  to  them  respectively 
for  that  purpose,  and  furnished  to  the  commissioners,  under  oath,  a 
detailed  statement  of  all  such  property  ;  that  said  deputies  had 
examined  personally  each  and  every  house,  building-,  lot,  pier,  or 
other  assessable  property,  giving  the  street  and  ward,  map  number  of 
such  real  estate  embraced  within  said  districts,  together  with  the 
name  of  the  owner  or  occupant,  if  known  ;  also,  in  their  judgment 
the  sum  for  which  such  property,  under  ordinary  circumstances, 
would  sell,  with  such  other  information  in  detail  relative  to  personal 
property  or  otherwise,  as  the  commissioners  of  taxes  and  assess- 
ments may  from  time  to  time  require,  and  the  assessed  valuation  of 
all  and  any  such  property  within  the  city  of  New  York  were  duly 
entered  in  detail  in  books  provided  for  that  purpose  by  the  comptrol- 
ler, and  kept  in  our  office  in  the  city  of  New  York,  called  "The 
Annual  Record  of  Assessed  Valuation  of  Real  and  Personal  Estate." 
The  deputy  tax  commissioners  appointed  to  that  duty,  under  direc- 
tion of  the  commissioners  of  taxes  and  assessments,  between  said 
times  duly  assessed  the  personal  property,  exclusive  of  bank  shares, 
of  the  relator  herein,  for  the  year  1895,  at  the  sum  of  $30,000,000, 
and  duly  entered  such  assessment  in  the  said  books,  and  thereafter 
notice  of  such  assessment  was  sent  to  said  relator. 

Said  books  were  kept  open  in  our  office  for  examination  and  cor- 
rection from  the  second  Monday  in  January,  until  the  first  day  of 
May,  1895,  and  previous  to  and  during  the  time  said  books  were  open 
for  inspection,  the  fact  was  duly  advertised  according  to  law. 
During  said  times  the  said  books  were  open  to  public  inspection,  as 
above  stated,  application  was  made  by  the  relator  to  have  the  as- 
sessed valuation  corrected.  Thereupon  the  said  relator  submitted  to 
the  said  commissioners  of  taxes  and  assessments,  and  filed  in  our 
office,  a  statement  in  writing,  of  which  a  copy,  marked  "Schedule 
A,"  is  attached  and  made  a  part  of  this  return. 

That  thereafter  the  commissioners  of  taxes  and  assessments  exam- 
ined one  Daniel  W.  McWilliams  with  reference  to  the  statements 
of  facts  and  the  amounts  set  fortli  in  the  application  theretofore  filed 
with  the  commissioners  and  hereby  attached  as  Schedule  "A,"  which 
examination,  together  with   the   affidavits  of  one  John  Waterhouse 
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and  one  Frederick  Zittel,  verified  the  29th  day  of  May,  1895,  are 
hereby  attached  and  made  part  of  this  return,  and  marked  respect- 
ively "  A  I,"  "  A  2,'"  "A  3,"  and  "A  4." 

Thereupon  the  commissioners  of  taxes  and  assessments,  having 
before  them  the  apphcation  filed  and  the  examination  taken  upon 
said  application  for  the  reduction  or  cancellation  of  the  assessment 
against  it  for  the  year  1895,  examined  into  the  complaint  so  made 
by  the  relator,  and  considered  such  application,  examinations,  and 
affidavits,  and  fixed  the  amount  of  such  assessment  at  the  sum  of 
$16,496,995,  which  they  believed  to  be  just,  and  which  they  decided 
to  be  the  sum  for  which  the  personal  property  of  the  relator  was 
lawfully  assessable  for  the  year  1895,  and  thereupon  the  said  assess- 
ment theretofore  entered  in  the  said  books  of  annual  record  was  finally 
decided  and  corrected  in  accordance  with  their  said  decision.  A 
copy  of  said  assessment  as  it  appears  upon  the  said  books  of  Annual 
Record,  marked  Schedule  B,  is  hereto  annexed,  and  made  part  of 
this  return. 

The  figures  erased  on  said  schedule  indicate  the  amount  of  the 
original  assessment  made  by  the  deputy  tax  commissioner. 

Thereafter  the  commissioners  of  taxes  and  assessments  caused  to 
be  duly  prepared  from  said  books  of  annual  record  assessment  rolls 
for  each  of  the  several  wards  of  the  city  of  New  York,  annexed  to 
each  of  said  rolls  were  certificates  that  the  same  were  correct  in  ac- 
cordance with  the  entry  in  the  books  of  said  record,  and  on  the  first 
Monday  of  July,  1895,  the  rolls  thus  certified  were  delivered  by 
them  to  the  board  of  aldermen  of  the  city  of  New  York  at  the  city 
hall  in  said  city. 

And  we  further  return,  in  obedience  to  the  paragraph  numbered 
"second"  of  the  writ  of  certiorari  herein,  that  the  several  exhibits 
herein  referred  to  and  hereto  attached  and  made  part  of  this  return 
are  all  and  singular  the  papers  submitted  by  said  petitioner  and 
filed  or  on  file  with  us,  all  examinations  under  oath  or  otherwise 
of  said  petitioner  or  any  officer  thereof  upon  any  application  made 
by  the  relator  for  the  reduction  or  cancellation  of  the  assessment 
against  its  personal  property  for  the  year  1895. 

And  we  further  return  that  the  method  by  which  the  commissioners 
made  their  assessment  for  the  purposes  of  taxation  upon  the  per- 
sonal property  of  the  relator  for  the  year  1895  was  as  follows  : 

At  the  time  that  the  respondents  fixed  the  assessment  against  the 
personal  property  of  the  relator  at  the  sum  of  $16,496,995,  they  had 
before  them,  and  considered,  a  certain  report  made  by  the  officers 
of  the  Manhattan  Railway  Company  to  the  Railroad  Commission, 
and  which  report  was  transmitted  to  the  legislature  on  the  second 
day  of  January,  1895,  and  which  they  were  advised  and  believe  was 
competent  evidence  to  be  considered  by  them,  and  that  any  state- 
ments therein  contained  were  to  be  treated  by  them  as  admissions 
made  by  the  relator. 

That  in  such  report  the  relator  itemized  its  total  gross  assets  and 
fixed  them  at  the  sum  of  $72,787,217.13,  and  reported  its  liabilities 
at  the  sum  of  $37,164,019. 10,  leaving  the  said  relator  at  the  time 
that  the  said  report  was  made,  as  we  ascertained  from  said  report. 
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possessed  of  actual,  tangible  assets,  over  and  above  its  liabilities,  in 
the  sum  of  $35,623, 197.38. 

We  further  ascertained  from  said  report  that  the  relator  stated  its 
capital  stock  at  the  sum  of  $30,000,000,  and  an  existing  surplus  on 
the  30th  day  of  June,  1894,  in  the  sum  of  $5,623, 197.38,  so  we  con- 
cluded we  were  justified  in  determining  that  the  relator,  at  the  date 
of  said  report,  was  possessed  of  actual,  tangil)le  assets,  over  and 
above  all  liabilities,  in  the  sum  of  $35,623, 197.38. 

The  commissioners  had  before  them  also  and  considered  a  state- 
ment tiled  with  them  by  the  above-named  relator  upon  its  applica- 
tion for  a  reduction  or  cancellation  of  the  assessment  against  it  for 
the  year  1893,  and  the  commissioners  were  further  advised  and 
informed  by  the  records  in  their  office  had  upon  that  application 
that  it  then  admitted  its  liability  to,  and  assented  to  an  assessment 
against  its  personal  property  in  the  sum  of  $12,529,91  5. 

The  commissioners  had  also  before  them  the  application  filed  by 
the  relator  for  the  reduction  or  cancellation  of  the  assessment  against 
its  personal  property  for  the  year  1894,  and  of  all  proceedings  had 
thereon,  and  ascertained  and  determined  that  the  statement  made 
in  1893  and  the  statement  made  in  1894  disclose  no  substantial  dif- 
ference in  the  condition  of  the  relator  for  the  purposes  of  assessment 
against  its  personal  property,  with  the  exception  that  the  amount  of 
surplus  disclosed  in  1894  was  nearly  $1,000,000  in  excess  of  that 
reported  in  1893,  and  the  commissioners  attach  hereto  and  make  a 
part  of  this  return  all  of  the  proceedings  had  by  the  relator  looking 
to  the  re^luction  or  cancellation  of  the  assessment  against  it  for  both 
the  years  1893  ^•'''i  1894,  which  proceedings,  affidavits,  and  docu- 
ments are  marked  respectively  Schedule  "C"  and  Schedule  "D." 

The  commissioners  further  ascertained  on  the  examination  herein- 
before referred  and  hereto  attached  as  Schedule  "A,"  that  the  state- 
ment made  by  the  Manhattan  Railway  Company  to  the  New  York 
Railroad  Commissioners  hereinbefore  referred  to  was  a  true  state- 
ment. 

And  the  commissioners  further  ascertained  from  the  exhibit  at- 
tached hereto  and  herewith  returned  as  "A,"  that  the  traffic  of  the 
company  between  June  30,  1894,  and  the  second  Monday  of 
January,  yielded  a  profit  above  operating  expenses  and  fixed 
charges. 

The  commissioners  further  ascertained  froni  the  said  Schedule 
"A,"  and  determined  the  fact  to  be,  that  the  capital  stock  paid  in  as 
returned  by  the  relator  at  the  sum  of  $30,000,000,  representing 
money  or  its  equivalent,  actually  paid  for  real  estate,  and  the  building 
construction  and  equipments  of  the  elevated  railroads  of  the  relator, 
and  from  said  exhibit  that  their  money,  or  its  equivalent,  had  been 
invested  in  such  real  estate  amounting  to  the  sum  of  $49,072,  807.  25, 
and  that  such  sum  represented  the  actual  value  of  the  real  estate  of 
the  relator  and  represented  property  over  and  above  the  value  of 
any  franchises  owned  by  the  relator,  and  that  the  capital  stock 
of  the  relator  remained  unimpaired. 

The  commissioners  further  ascertained  and  determined  that  not- 
withstanding the  claim  of  the  relator  that  the  sum  returned  by  it  as 
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the  amount  of  its  surplus  earnings  at  the  sum  of  $5,407,995,  did  not, 
in  fact,  represent  the  sum  composed  of  assets  reah'zed  from  the  profits 
remaining  undivided  and  subject  to  division  at  the  option  of  the 
directors,  and  an  additional  sum  by  the  way  of  assets  to  the  unim- 
paired capital,  that  nevertheless  the  relator  had  theretofore,  under 
the  statute,  claimed  the  right  to  have  10  per  cent,  of  its  cajiital  stock 
deducted  upon  the  ground  that  the  said  sum  did  represent  the  sur- 
plus referred  to  under  the  statute  as  the  sum  therein  defined  as  surplus 
profits  or  reserve  fund  exceeding  10  per  cent,  of  its  capital  stock  after 
deducting  the  assessed  valuation  of  its  real  estate,  and  all  shares  of 
stock  in  other  corporations  actually  owned  by  such  company. 

The  commissioners  therefore  upon  all  the  facts  hereinbefore  re- 
turned, ascertained,  and  determined  the  fact  to  be  that  the  capital 
stock  of  the  relator  paid  in  or  secured  to  be  paid  in,  to  wit,  the  sum 
of  $30,000,000,  remained  and  was  on  the  second  Monday  of  January, 
1895,  unimpaired,  and  they  therefore  proceeded  as  required  by  statute 
to  deduct  from  the  capital  stock  and  surplus  of  the  relator,  being 
the  sum  of  #35,407,895,  10  per  cent,  of  the  capital  stock,  to  wit, 
13,000.000,  the  assessed  value  of  the  real  estate  of  the  relator,  $15,- 
910,900,  a  total  of  deductions  from  the  capital  and  surplus  of  the  re- 
lator of  $18,910,900,  and  assessed  the  actual,  tangible  assets  of  the 
relator  subject  to  taxation  at  $16,496,995. 

And  the  commissioners  further  return  that  except  as  herein  above 
stated  they  deny  the  allegations  in  the  petition  upon  which  the  writ 
was  granted,  numbered  i,  and  the  commissioners  further  return  that 
so  far  as  the  allegations  in  the  petition  upon  which  the  writ  was 
granted  contained  in  paragraph  No.  2  are  allegations  of  fact,  they  deny 
the  same  ;  so  far  as  the  same  are  conclusions  of  law  they  submit 
themselves  to  the  court  ;  and  the  commissioners  further  return  that 
as  to  the  allegations  of  the  petition  contained  in  paragraphs  marked 
3,4,5,  and  6  of  the  petition  upon  which  the  writ  herein  was  granted 
contain  allegations  of  fact  they  deny  the  same,  and  in  so  far  as  the 
said  paragraphs  contain  conclusions  of  law  they  submit  themselves 
to  the  court. 

With  regard  to  the  statements  contained  in  said  writ  and  the  peti- 
tion upon  which  the  same  was  granted  and  the  fact  that  said  assess- 
ment is  erroneous  by  reason  of  the  over-valuation,  or  is  illegal  in  that 
it  had  been  made  at  a  higher  proportionate  valuation  than  other  real 
and  personal  property  on  the  same  rolls,  or  that  the  said  assessment 
upon  any  of  the  grounds  specified  in  said  petition  as  illegal,  errone- 
ous, or  void  were  served  and  returned  txpon  information  and  belief 
that  each  and  every  of  such  statements  are  untrue. 

In  witness  whereof  we  have  hereunto  subscribed  our  names  this 
iSth  day  of  October,  1895.  EDWARD  P.  BARKER, 

THEODORE  SUTRO, 
Commissioners  0/  Taxes  and  Assessments, 

{Add  verification. ) 
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Order  of  Reference. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  in  and  for  the  city  and  county  of  New  York  at  the  county 
court-house  in  said  city,  on  the  27th  day  of  December,  1895  : 

Present : — Hon.  Edward  Patterson,  Justice. 


People  ex   re/.    The   Manhattan   Railway  Com- 
pany, 


''^'^-  fi52N.  Y.430. 

Edward   P.  Parker  et  al.,  as  Commissioners  of 
Taxes,  etc. 

A  writ  of  certiorari  to  review  the  assessment  of  taxes  for  the  year 
1895  of  the  above-named  relator  having  duly  been  issued  from  this 
court  on  the  loth  day  of  July,  1895,  the  same  having  been  duly 
served  on  the  defendants  above  named,  and  said  defendants  having 
thereafter  on  or  about  the  20th  day  of  October,  1895,  filed  their  re- 
turn to  said  writ  of  certiorari,  and  the  issues  arising  therefrom  having 
been  duly  brought  on  to  be  heard. 

Now,  upon  reading  and  filing  the  said  return  of  the  said  commis- 
sioners, the  said  writ  of  certiorari,  the  order  directing  the  issuance  of 
the  same,  with  the  petition  on  which  the  same  was  granted,  and 
after  hearing  Julien  T.  Davies,  Esq.,  of  counsel  for  said  relator,  and 
James  M.  Ward,  Esq.,  of  counsel  for  defendants,  and  due  delibera- 
tion being  had,  and  it  appearing  to  the  court  that  testimony  is 
necessary  for  the  proper  disposition  of  the  matter,  it  is 

Ordered,  that  it  be  and  hereby  is  referred  to  Lawrence  Godkin, 
P^sq.,  a  counsellor-at-law  of  the  State  of  New  York,  to  take  and 
report  to  this  court  with  all  convenient  speed  the  evidence  upon 
the  several  matters  in  issue,  and  particularly  as  to  the  following  : 

1.  The  actual  value  of  the  real  estate  of  the  relator.  The  Manhat- 
tan Railway  Company,  on  the  second  Monday  of  January,  1895. 

2.  The  actual  value  of  the  personal  property  and  assets  other 
than  real  estate  and  franchises  of  the  relator.  The  Manhattan  Rail- 
way Company,  on  the  second  Monday  of  January,  1895  ;  and  it  is 
further 

Ordered,  that  upon  the  coming  in  of  such  referee's  report  this  cause 
be  placed  by  the  clerk  of  this  court  upon  the  day  calendar  as  a  pre- 
ferred cause,  for  the  first  Monday  following  the  filing  of  said  report, 
and  that  the  issues  therein  be  again  brought  on  for  trial  de  ?iovo 
before  the  justice  who  may  then  be  holding  said  Special  Term  of  this 
court. 

All  questions  of  law  and  questions  arising  upon  the  admissibility 
of  particular  evidence  are  reserved  and  are  to  be  disposed  of  on 
final  hearing.  EDWARD  PATTERSON, 

Enter.  /  S.  C. 
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Order  of  Reference.    (135  N.  Y.  245.) 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  court-house  in 
the  city  of  Brooklyn,  Kings  County,  on  the  loth  day  of  August, 
1891  : 

Present : — Hon.  Willard  Bartlett,  Justice. 


In  the  Matter  of  the  Application  of  John  E. 
Corwin,  etc. 


Proof  of  service  having  been  made  of  the  writ  of  c^r//orarz"  granted 
in  the  above-entitled  matter  on  the  24th  day  of  July,  1891,  return- 
able on  this  loth  day  of  August,  1891,  together  with  a  copy  of  the 
petition  on  which  it  was  granted  and  also  of  the  order  directing  the 
writ  to  issue,  and  the  relator  herein  having  appeared  by  William 
Vanamee,  Esq.,  his  counsel,  and  the  defendants  having  appeared 
by  George  H.  Decker,  Esq.,  their  counsel,  and  the  defendants  having 
made  a  motion  to  quash  said  writ,  and  said  motion  having  been 
denied,  and  the  defendants  having  made  and  filed  their  return  to 
said  writ,  it  appearing  to  the  court  that  testimony  is  necessary  for 
the  proper  disposition  of  the  matter, 

Ordered,  that  it  be  and  it  hereby  is  referred  to  John  F.  Bradner, 
Esq.,  of  the  city  of  Middletown,  N.  Y.,  to  take  and  report  to  this 
court  with  all  convenient  speed  evidence  upon  the  several  matters 
in  issue,  and  particularly  if  the  assessment  of  the  relator's  real  estate 
and  personal  property  is  unequal,  and  if  the  said  assessment  has 
been  made  at  a  higher  proportionate  valuation  than  the  real  estate 
and  personal  property  of  other  persons  whose  names  are  upon  the 
assessment  roll  referred  to  in  the  said  writ  and  in  the  said  return 
thereto.     And  it  is  further 

Ordered,  that  the  first  hearing  under  this  order  be  held  at  the 
office  of  the  said  referee  in  the  said  city  of  Middletown  on  the  17th 
day  of  October,  1890,  at  10  o'clock  in  the  forenoon  of  that  day,  and 
that  the  referee  shall  have  power  to  adjourn  from  time  to  time  as 
justice  may  require. 

Granted  August  29th,  1891.  W.  J.  KAISER, 

Clerk. 
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Order  Dismissing  Writ. 

At  a  Special  Term,  Part  III.,  of  the  Supreme  Court  in  and  for  the 
county  and  city  of  New  York,  held  at  the  county  court-house 
in  said  city,  on  22d  day  of  April,  1896  : 

Present  : — Hon.  Roger  A.  Pryor,  Justice. 

People  ex  rel.   The  Manhattan    Railway  Com- 
pany, 

'^•^■^''  fiS2N.  Y.  430, 

Edward  P.  Barker,  et    al.,  as   Commissioners, 
etc. 


The  above,  named  relator  having- sued  out  a  v:x\i  oi  certiorari  io 
review  the  proceedings  of  the  respondent  herein  in  assessing  for  the 
purpose  of  taxation  the  personal  property  of  said  relator  for  the  year 
1895  at  the  sum  of  $16,496,995,  and  these  proceedings  having  been 
duly  argued  before  Hon.  Roger  A.  Pryor,  at  a  Special  Term,  Part 
in.,  of  this  court  on  the  19th  day  of  March,  1896,  ^ 

Now,  on  reading  and  filing  the  petition  for  said  writ  of  certiorari, 
verified  the  13th  day  of  July,  1895,  the  order  for  the  writ  dated  the 
13th  day  of  July,  1895,  ^^e  writ  of  certiorari  issued  the  13th  day  of 
July,  1895.  and  the  return  thereto  filed  on  the  22d  day  of  October, 
1895,  and  on  reading  the  order  filed  herein  December  30,  1895,  re- 
ferring this  cause  to  Lawrence  Godkin,  Esq.,  to  take  testimony  and 
report  the  same  to  this  court,  the  report  of  said  referee  filed  herein 
the  27th  day  of  February,  1896  ;  and  the  testimony  of  the  witnesses 
Daniel  W.  McWilliams,  Edward  F.  J.  Gaynor,  John  Waterhouse, 
Frederick  Zittel,  and  Joseph  Henry  Adams,  taken  before  said  referee, 
and  the  exhibits  annexed  to  said  report,  and  after  hearing  J  alien  T. 
Davies,  Esq.,  of  counsel  for  the  relator,  in  support  of  said  writ,  and 
James  H.  VVard,  of  counsel  for  respondents,  in  opjiosition  thereto, 
and  due  deliberation  having  been  had,  on  motion  of  Francis  M. 
Scott,  counsel  of  the  corporation,  it  is 

Ordered,  that  said  writ  of  certiorari  be  and  the  same  hereby  is 
dismissed,  and  said  proceedings  of  the  respondents  herein  be  and 
they  are  hereby  in  all  respects  confirmed  with  costs  to  the  respond- 
ents. ROGER  A.  PRYOR, 

Enter.  Justice  Supreme  Court. 

Report  of  Referee. 

(Title.) 

To  the  Supreme  Court : 

I,  McDonald  Van  Wagoner,  referee  appointed  by  the  court  to  take 
evidence  in  the  above-entitled  case,  brought  to  review  the  assess- 
ments of  the  years  1892  and  1893,  do  respectfully  report  that  I  have 
been  attended  by  the  attorneys  of  the  respective  parties,  Peter  Can- 
tine  for  the  relator,  and  A.  S.  Newcomb  for  tlie  defendants,  and  have 
taken  all  the  evidence  offered  by  the  respective  parties  in  said  cases, 
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and  herewith  report  the  same  with  all  other  proceedings  had  before 
me  as  such  referee. 

Dated  October  i6,  1894.  McD.  VAN  WAGONER, 

Referee. 

Findings  by  Court  on  Evidence. 

SUPREME  COURT— Ulstkk  County. 


The  People  of  the  State  of  New  York  on  the 
relation  of  the  President,  Managers,  and  Com- 
pany of  the  Delaware  &  Pludson  Canal  Com- 
pany, Plaintiff, 

agst. 

Zachariah  Roosa,  Philip  A.  Ayres,  and  Peter  E. 
Jansen,  as  Assessors  of  the  Town  of  Marble- 
town  in  the  County  of  Ulster,  Defendants. 

) 

A  writ  of  certiorari  \\-a.v\x\<g  been  granted  at  a  Special  Term  of  the 
Supreme  Court  on  the  9th  day  of  September,  1892,  returnable  on  the 
23d  day  of  September,  1892,  to  review  the  assessment  of  the  real 
estate  of  the  President,  Managers,  and  Company  of  the  Delaware  & 
Hudson  Canal  Company,  in  the  town  of  Marbletown,  for  the  year 
1892,  said  writ  having  been  duly  served,  and  the  defendants  having 
appeared  on  the  return  day  named  in  said  writ  and  procured  time 
until  October  7,  1892,  to  make  and  file  their  return,  and  having 
made  and  filed  their  return,  and  an  order  of  reference  having  been 
made  to  McDonald  Van  Wagoner,  October  7,  1892,  to  take  and  re- 
port the  evidence,  and  the  said  referee  having  taken  and  reported 
the  evidence,  and  the  proceeding  having  been  brought  on  to  a  trial 
at  a  Special  Term  of  this  court,  held  at  the  Supreme  Court  chambers 
in  the  City  Hall  in  the  city  of  Kmgston,  Ulster  County,  N.  Y.,  on 
the  ist  day  of  November,  1894,  and  after  hearing  A.  S.  Newcomb, 
of  counsel  for  the  defendants,  and  Peter  Cantine,  of  counsel  for  the 
plaintiff,  and  mature  deliberation  had  thereon,  the  court  doth  make 
its  decision,  and  finds  the  following  facts  :  (Here  follow  findings  of 
facts. ) 

I  find  as  conclusions  of  law  : 

First.  The  said  assessment  of  $180,000  on  the  relator's  real  prop- 
erty in  said  town  was  erroneous  by  reason  of  over-valuation,  and 
was  also  unequal  in  that  it  was  made  at  a  higher  proportionate 
valuation  than  the  other  real  estate  on  said  roll  made  by  said  as- 
sessors, and  that  by  reason  thereof  the  relator  has  been  required  to 
and  has  paid  the  sum  of  $2,446.46  in  excess  of  what  the  tax  would 
have  been  if  its  said  real  estate  had  not  been  erroneously  and  un- 
equally assessed,  and  had  been  assessed  at  the  same  proportionate 
valuation  that  the  other  real  estate  was  assessed  on  said  roll. 

Second.  That  the  plaintiff  have  judgment,  that  there  be  audited 
and  allowed  to  the  President,  Managers,  and  Company  of  the  Dela- 
ware &  Hudson  Canal  Company,  and  included  in  the  next  annual 
iax  levy  of  said  town  and  county,  the  sum  of  $2,446.46,  with  inter- 
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est  thereon  from  March  i,  1893,  and  that  the  same  be  paid  over  to 
said  President,  Managers,  and  Company  of  the  Delaware  &  Hud- 
son Canal  Company. 

Third.  No  costs  are  allowed,  and  judgment  is  hereby  ordered  in 
conformity  to  this  decision.  SAMUEL  EDWARDS, 

Justice  0/  the  Supreme  Court. 

Exception  to  Findings. 

(Title.) 

The  defendants  herein  make  and  file  the  following  exceptions  to 
the  findings  herein  made  by  the  justice,  and  filed  August  4,   1895. 

First.  To  so  much  of  the  first  conclusion  of  law  as  finds  that  the 
assessment  of  $180,000  on  relator's  real  property  in  the  town  was 
erroneous  by  over-valuation. 

Second.  To  so  much  of  said  first  finding  of  law  as  holds  that  said 
assessment  was  also  unequal  in  that  it  was  made  at  a  higher  pro- 
portionate valuation  than  the  other  real  estate  on  said  roll  made  by 
the  assessors. 

TJiird.  To  so  much  of  the  said  first  conclusion  of  law  as  holds 
that  the  relator  has  been  required  to  and  has  paid  the  sum  of 
$2,46.446  in  excess  of  what  the  tax  would  have  been  if  its  real  estate 
had  not  been  erroneously  and  unequally  assessed,  and  had  been 
assessed  at  same  proportionate  valuation  as  other  real  estate  on  the 
roll. 

Fourth.   To  the  whole  of  said  first  conclusion  of  law. 

Fifth.   To  the  second  conclusion  of  law  and  to  the  whole  thereof. 

A.  S.  NEWCOMB, 


Attorney  for  Defendants. 


Judgment. 

SUPREME  COURT— Ulster  County. 


The  People  of  the  State  of  New  York  on  the  re- 
lation of  the  President,  Managers,  and  Com- 
pany of  the  Delaware  &  Hudson  Canal  Com- 
pany, Plaintiff, 


•  Judgment,  August  4,  1895. 


agst. 

Zachariah  Roosa,  Philip  A.  Ayres,  and  Peter  E. 
Jansen,  as  Assessors  of  the  Town  of  Marble- 
town,  Defendants. 

This  proceeding  having  been  brought  on  to  trial  and  hearing,  and 
the  court  having  made  and  filed  its  decision  :  Now,  on  motion  of 
Peter  Cantine,  of  the  firm  of  P.  &  C.  F.  Cantine,  the  plaintiffs  at- 
torneys, it  is  ordered,  adjudged,  and  decreed,  that  the  President, 
Managers,  and  Company  of  the  Delaware  &  Hudson  Canal  Com- 
pany— for  brevity  hereinafter  called  the  relator — during  the  year 
1892,  and  for  many  years  prior  thereto,  was  the  owner  of,  operated, 
and  maintained  in  good  order  a  canal  from  tide-water  at    l"'ddyville, 
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in  the  county  of  Ulster,  and  State  of  New  York,  to  Honesdale,  in 
the  State  of  Pennsylvania,  a  distance  of  one  hundred  and  eight  miles, 
and  which  for  the  distance  of  four  miles  runs  through  the  town  of 
Marbletown. 

That  the  total  of  all  the  assessments  of  real  property  in  said  town 
of  Marbletown,  made  by  the  assessors  for  the  purpose  of  taxation 
and  appearing  on  the  assessment  roll  for  the  year  1892,  was  the  sum 
of  $824,800,  and  the  total  of  all  the  assessments  of  personal  property 
on  said  roll  was  the  sum  of  $12,025. 

And  it  is  further  ordered  and  adjudged,  that  the  said  assessors  as- 
sessed and  valued  all  the  real  estate  on  said  assessment  roll  at 
.447  per  cent,  of  the  true  and  full  value  at  which  it  would  be  ap- 
praised in  the  payment  of  a  just  debt  due  from  a  solvent  debtor, 
July  I,  1892,  except  the  relator's  real  estate  assessed  on  said  roll, 
which  is  of  the  value  hereinafter  adjudged.  And  that  the  personal 
property  assessed  on  said  roll  was  assessed  at  its  full  value. 

And  it  is  further  ordered  and  adjudged,  that  the  total  amount  of 
taxes  levied  on  all  the  assessments  of  real  and  personal  property  oil 
said  roll  was  the  sum  of  $14,677.02,  and  that  the  tax  levied  on  said 
assessment  of  $180,000  on  the  relator's  said  real  estate  in  said  town 
was  the  sum  of  $3, 151.01. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  said  as- 
sessment on  the  relator's  said  real  estate  of  $180,000  should  have 
been  $33,078  to  have  made  it  equal,  and  at  the  same  proportionate 
valuation  that  the  other  real  estate  on  said  assessment  roll  was  as- 
sessed. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  by  reason  of 
such  over-valuation,  as  well  as  by  reason  of  said  unequal  and  higher 
proportionate  valuation,  the  President,  Managers,  and  Company  of 
the  Delaware  &  Hudson  Canal  Company  were  compelled  to  and 
did  pay  a  tax  levied  on  such  assessment  of  $3,15701,  which  was 
$2,446.46  in  excess  of  what  the  tax  would  have  been  if  its  said  real 
estate  had  not  been  assessed  erroneously  and  unequally,  and  had 
been  assessed  at  an  equal  and  not  at  a  higher  proportionate  valua- 
tion than  the  other  real  estate  on  said  assessment  roll  was  assessed. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  there  be  au- 
dited and  allowed  to  the  President,  Managers,  and  Company  of  the 
Delaware  &  Hudson  Canal  Company,  and  included  in  the  next 
annual  tax  levy  of  said  town  and  county,  the  sum  of  $2,446.46,  be- 
ing the  excess  of  what  the  tax  would  have  been  if  its  real  estate  had 
not  been  assessed  erroneously  and  unequally,  and  had  been  as- 
sessed at  an  equal  and  not  a  higher  proportionate  valuation  than 
the  other  real  estate  on  said  assessment  roll  was  assessed,  with  in- 
terest thereon  from  the  ist  day  of  March,  1893,  the  time  it  was  paid, 
and  that  the  same  be  paid  over  to  the  said  President,  Managers,  and 
Company  of  the  Delaware  &  Hudson  Canal  Company. 

JACOB  D.  WURTS, 

County  Clerk. 
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Sub.  5.     Costs.     Tax  Law,   §   254. 

§  254.  Costs. 

Costs  shall  not  be  allowed  against  the  officers  whose  proceedings  may  be  reviewed 
under  any  such  writ  unless  it  shall  appear  to  the  court,  that  they  acted  with  gross 
negligence  or  in  bad  faith  or  with  malice  in  making  the  assessment  complained  of. 
If  the  writ  shall  be  quashed  or  the  prayer  of  the  petitioner  denied,  costs  shall  be 
awarded  against  the  petitioner,  not  exceeding  the  costs  and  disbursements  taxable  in 
an  action  upon  the  trial  of  an  issue  of  fact  in  the  Supreme  Court. 

Under  §  3253,  an  additional  allowance  may  be  granted,  except 
in  the  first  and  second  judicial  districts,  in  a  special  proceeding, 
by  certiorari  to  review  an  assessment. 

Costs  must  be  awarded  on  denying  the  petition.  The  Special 
Term  has  no  discretion.  People  v.  Jones,  6  St.  Rep.  II2. 
Where  the  assessors  refused  to  allow  a  clergyman  his  exemption, 
and  his  affidavit  that  he  is  such  is  clear  and  uncontradicted,  they 
should  be  charged  with  costs  of  ecrtiorari  proceedings  to  review 
their  action.  They  cannot  act  upon  hearsay  or  their  own  pre- 
conceived notions,  and  if  they  do  so  they  are  chargeable  either 
with  gross  negligence  or  intentional  wrong  within  chapter  269, 
Laws  of  1880,  allowing  costs  to  be  charged  against  them  in  such 
case.  People  v.  Peterson,  16  Week.  Dig.  70.  On  certiorari  y^xo- 
ceedings  to  review  an  assessment  under  statute  of  1880,  costs 
will  not  be  awarded  against  the  assessors  unless  it  is  found  that 
they  have  acted  in  bad  faith  in  making  the  assessment.  People 
V.  Keator,  6"/  How.  277,  on  appeal,  36  Hun,  592.  The  statute 
(Laws  of  1880,  chap.  269,  §  6)  only  relieves  the  assessors  from 
costs  upon  the  hearing  at  Special  Term  on  return  to  the  cer- 
tiorari. An  appeal  from  the  determination  there  made  is  a 
different  matter  subsequently  provided  for  and  directed  to  be 
heard  and  determined  in  like  manner  as  an  appeal  from  an 
order.     §  7. 

In  such  a  case  costs  are  to  be  given  or  withheld  in  the 
discretion  of  the  court.  §  3239.  People  v.  Aston,  i  St.  Rep.  37. 
Where  repeated  decisions  have  been  made  holding  certain 
property  exempt  from  taxation,  it  is  the  duty  of  assessors  to 
leave  the  property  off  the  roll ;  if  they  again  include  it  they  may 
properly  be  charged  with  costs,  although  an  appeal  was  pending 
from  the  first  decision.     People  v.  Fonda,  22  Week.  Dig.  477. 

Costs  on  appeal  in  these  proceedings,  when  allowed  against 
assessors  or  other  officers  in  review  of  their  proceedings,  must  be 
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taxed  as  costs  on  appeals  from  orders  under  §  3239  of  the  Code. 
People  ex  rel.  Oakfield  Cemetery  v.  Pratt,  66  Hun,  578,  50  St.  Rep. 
355,  21  Supp.  853;  People  ex  rel.  Bleecker  &  Fulton  Sts.  Ry.  Co. 
V.  Barker,  90  Hun,  253,  35  Supp.  803,  70  St.  Rep.  264.  In  People 
ex  rel.  Lee  v.  College  Point,  89  Hun,  194,  34  Supp.  1145,  68  St. 
Rep.  878,  it  is  said  that  $50  is  allowable  in  the  discretion  of  the 
court,  but  where  that  discretion  is  not  exercised  that  sum  will 
not  be  awarded  in  a  bill  of  costs. 

Where  it  appears  that  the  assessors  were  actuated  neither  by 
gross  negligence,  bad  faith,  nor  malice,  and  the  amount  of  reduc- 
tion granted  is  less  than  contended  for,  costs  will  not  be  taxed 
against  the  assessors.  People  ex  rel.  N.  V.,  L.  E.  &  W.  R.  R. 
Co.  V.  Zoeller,  15  Supp.  684.  In  the  absence  of  proof  that  the 
assessors  were  negligent  to  a  gross  degree,  or  acted  in  bad  faith 
or  maliciously,  no  costs  will  be  allowed  against  them.  People  ex 
rel.  Lorillard  V.  Barker,  72  Hun,  637,  55  St.  Rep.  207,  25  Supp. 
393  ;  People  ex  rel.  Niagara  Falls  H.  P.  Co.  v.  Russell,  57  Hun,  53, 
32  St.  Rep.  20,  10  Supp.  391.  Where  the  property  of  a  railroad 
company  was  assessed  at  one  place  at  its  full  value  and  in 
another  at  40  per  cent,  of  its  value,  the  court  will  order  a  ratable 
revision  of  the  assessment.  People  ex  rel.  N.  Y.  L.  E.  &  W.  R.  R. 
Co.  V.  Zoeller,  15  Supp.  684. 

Sub.  6.  Appeals.     Tax  Law,  §  255. 

§  255.  Appeals. 

An  appeal  may  be  taken  by  either  party  from  an  order,  judgment,  or  determination 
under  this  article  as  from  an  order,  and  it  shall  be  heard  and  determined  in  like 
manner  as  appeals  in  the  Supreme  Court  from  orders.  All  issues  and  appeals  in  any 
proceeding  under  this  article  shall  have  preference  over  all  other  civil  actions  and 
proceedings  in  all  courts. 

When  the  appellate  division  has  unanimously  affirmed  an 
order  dismissing  upon  the  merits  a  writ  of  certiorari  to  review 
an  assessment,  the  Court  of  Appeals  has  no  jurisdiction  to  review 
the  facts  which  are  alleged  to  show  existence  of  grounds  for 
granting  the  writ ;  nor  can  the  Court  of  Appeals  examine  the 
opinion  of  the  court  below  to  ascertain  the  grounds  of  its  de- 
cision. People  ex  rel.  Broadivay  Imp.  Company  v.  Barker,  155 
N.  Y.  322.  In  People  v.  Coleman,  107  N.  Y.  541,  12  St.  Rep.  315, 
it  is  held  that  the  question  of  valuation  will  not  be  considered  by 
the  Court  of   Appeals  where  it  is  a  matter  of  judgment   merely. 
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To  the  same  effect,  People  ex  rel.  R.  R.  Co.  v.  Hicks,  105  N.  Y., 
198,  7  St.  Rep.  359. 

When  the  only  question  raised  on  certiorari  to  review  an 
erroneous  assessment  or  an  unequal  assessment  is,  in  effect, 
whether  in  the  affidavits  before  the  assessors  there  was  sufficient 
to  justify  them  in  making  the  assessment  at  the  figure  in  ques- 
tion ;  and  when  a  re-assessment  is  ordered  by  the  Special  Term, 
and  this  order  is  confirmed  by  the  appellate  division,  it  must  be 
assumed  that  both  of  these  courts  decided  the  question  ad- 
versely;  and  as  the  ordering  of  a  re-assessment  is  proper  under 
the  statute,  it  raises  no  question  of  law  for  review  by  the 
Court  of  Appeals.  People  ex  rel.  Brezving  Co.  v.  Assessors  of 
Brooklyn,  154  N.  Y.  437,  affirmed,  19  App.  Div.  596.  Upon  ap- 
peal to  the  Court  of  Appeals,  findings  of  fact  determining  in 
equality  of  the  relator's  assessment  cannot  be  reviewed,  the  only 
inquiry  is  whether  there  was  legal  evidence  tending  to  the  con- 
clusion arrived  at  and  whether  there  were  any  errors  of  law 
affecting  the  decision.  Where  the  assessment  was  not  returned, 
a  comparison  having  been  made  of  all  the  property  in  the  town 
used  for  similar  purposes  with  that  in  question,  such  property 
having  been  selected  from  the  roll  by  stipulation  of  the  parties, 
and  no  claim  was  made  on  the  hearing  that  this  did  not  fairly 
represent  the  general  rate  of  assessment,  or  that  they  furnished 
an  inadequate  basis  of  comparison,  held,  that  the  question  could 
not  be  raised  on  appeal,  that  it  was  to  be  assumed  that  the  prop- 
erty so  selected  had  been  a  fair  representation  and  so  served  as 
a  correct  basis  of  comparison.  People  ex  rel.  Eckresoyi  v.  Christie^ 
115  N.  Y.  158,  distinguishing  People  ex  rel.  Warren  \.  Carter y 
109  N.  Y.  576,  16  St.  Rep.  367. 

Section  9  of  Article  VI.  of  the  Constitution,  prohibiting  a 
review  by  the  Court  of  Appeals  of  a  unanimous  decision  of  the 
appellate  division,  where  there  is  evidence  supporting  a  finding 
of  fact,  applies  to  proceedings  by  certiorari  to  review  assessment 
for  taxes,  and  an  appeal  to  the  Court  of  Appeals  can  only  be 
taken  on  questions  of  law.  People  ex  rel.  Manhattan  Ry.  Co.  v. 
Barker,  152  N.  Y.  417.  It  seems  that  the  provisions  of  the  New 
York  Consolidation  Act,  providing  for  a  review  by  certiorari  of 
decisions  of  the  commissioners  of  taxes,  does  not  authorize  the 
court  to  review  the  decisions  of  those  oflficers  on  questions  of 
value  or   appraisal  where  they    proceeded   upon   information   or 
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evidence  supporting  their  decision.  People  ex  rel.  Edison  III. 
Co.  V.  Barker,  139  N.  Y.  55,  54  St.  Rep.  444.  An  order  quashing 
a  writ  of  certiorari  is  appealable  to  the  Court  of  Appeals.  People 
V.  Tax  Commissioners,  144  N.  Y.  483.  But  where  the  assessment 
involves  a  question  of  fact,  and  there  is  some  evidence  to  support 
the  determination  of  the  assessors  as  to  the  true  amount  of  the 
assessment,  the  Court  of  Appeals  will  not  review  and  reverse 
such  determination  upon  certiorari.  People  ex  rel.  Mills  v. 
Barker,  147  N.Y.  31,69  St.  Rep.  337.  An  order  denying  a  motion 
to  reduce  assessment  and  directing  referee  to  take  proof  of  the 
value  of  the  property  is  of  an  interlocutory  nature  and  is  not 
appealable  to  the  appellate  division.  People  ex  rel.  Troivbridge 
V.  McNamara,  18  App.  Div.  17,  45  Supp.  456. 

The  right  to  review  an  assessment  for  taxation  in  New  York 
City  is  confined  to  grounds  of  illegality  and  over-valuation. 
People  ex  rel.  Broadzvay  Im.  Co.  v.  Barker,  14  App.  Div.  412,  43 
Supp.  1015,  J"]  St.  Rep.  1015.  For  the  purposes  of  an  appeal  a 
judgment  in  proceedings  by  certiorari  to  review  an  assessment 
under  the  act  of  1880  is  to  be  considered  as  an  order,  and  an 
appeal  to  the  Court  of  Appeals  must  be  taken  within  sixty  days, 
being  the  time  prescribed  by  law  for  taking  appeals  from  orders. 
It  is  said  that  it  was  the  intention  of  the  legislature  that  the 
proceedings  should  be  brought  to  a  speedy  termination,  and  that 
they  should  be  so  conducted  as  to  reach  a  decision  in  time  for 
the  action  of  the  board  of  supervisors  on  the  rolls  for  the  year. 
People  V.  Keator,  loi  N.  Y.  610;  People  v.  Fonda,  22  Week.  Dig. 
477- 

Sub.    7.   Refund  of  Tax.      §  256,  Tax  Law. 

§  256.  Refund  of  tax  paid  upon  illegal,  erroneous,  or  unequal 
assessment. 

If  in  a  final  order  in  any  such  proceeding  it  shall  be  ordered  or  adjudged  that  the 
assessment  complained  of  was  illegal,  erroneous,  or  unequal,  and  such  order  shall  not 
be  made  in  time  to  enable  the  assessors  or  other  officers  to  make  a  new  or  corrected 
assessment  for  the  use  of  the  board  of  supervisors,  then  at  the  first  annual  session  of 
the  board  of  supervisors  after  such  correction  there  shall  be  audited  and  allowed  to 
the  petitioner  and  included  in  the  tax  levy  of  such  town,  village,  or  city,  made  next 
after  the  entry  of  such  order,  and  paid  to  the  petitioner,  the  amount  paid  by  him,  in 
excess  of  what  the  tax  would  have  been  if  the  assessment  had  been  made  as  determined 
by  such  order  of  the  court,  together  with  interest  thereon  from  the  date  of  payment. 
In  case  the  amount  deducted  from  such  assessment  by  such  order  exceeds  ten  thousand 
dollars,  so  much  thereof  as  shall  be  refunded  by  reason  of  such  corrected  assessment, 
other  than  the  proportion  or  percentage  thereof  collected  for  such  town,  village,  or  city 
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purposes,  shall  be  levied  upon  the  county  at  large  and  paid  to  the  petitioner  without 
further  audit.  The  board  of  supervisors  shall  audit  and  levy  upon  such  town,  village, 
or  city,  the  proportion  or  percentage  of  such  excess  of  tax  collected  for  such  town, 
village,  or  city  purposes,  wliich  shall  be  collected  and  paid  to  the  petitioner  without 
other  or  further  audit. 

ARTICLE  II. 

Miscellaneous  Provisions  in  Relation  to  Enforcement 
OF  Tax  Law.     §§  257-261,  Tax  Law.     §  16,  County  Law. 

Sub.    I.    Al'PLICATION  TO  COUNTY  COURT  TO  APPORTION  TAX.      §    257. 

2.  Application  to  county  court  where  taxpayer  has  removed  from 

COUNTY.      §    258. 

3.  Supplementary  proceedings  to  collect  tax.     §  259. 

4.  Power  ok  county  court  when  collector  fails  to  pay  over.    §§  260,  261. 

5.  Application  to  county  court  to  refund  tax.    County  Law,  §  16. 

Sub,  I.  Application  to  County  Court  to  Apportion  Tax.  §  257,  Tax  Law. 

§  257.  Wlaen  county  court  may  apportion  tax. 

When  the  premises  of  one  person  shall  have  been  wrongfully  assessed  and  taxed  in 
with  the  premises  of  another,  the  person  aggrieved  thereby  may,  upon  application  to 
the  county  court  of  the  county  in  which  the  property  is  situated,  on  petition  duly  veri- 
fied, and  on  eight  days'  notice  to  the  assessors  of  the  town  in  which  the  premises  are 
situated,  and  to  the  party  whose  premises  are  included  in  such  wrongful  assessment, 
have  such  assessment  and  tax  a]:)portioned  by  such  county  court.  The  county  court 
shall  take  such  evidence  as  may  be  necessary  to  determine  the  facts,  and  shall  fix  and 
specify  the  amount  of  the  assessment  and  tax  properly  chargeable  to  the  petitioner's 
property,  and  to  the  other  party  chargeable  therewith.  The  collector  of  the  town, 
upon  receiving  a  copy  of  the  order  of  the  county  court,  shall  forthwith  change  the 
assessment  roll  and  tax  to  conform  to  such  order,  and  shall  receive  the  amount  ap- 
portioned upon  the  premises  of  the  petitioner  in  full  for  the  tax  upon  such  property. 

Sub.    2.   Application    to    County    Court    where  Taxpayer    has    Re- 
moved FROM  County.     §  258,  Tax  Law. 

§  258.  Application  to  county  court  where  taxpayer  has  re- 
moved from  the  county. 

If  it  shall  satisfactorily  appear  by  affidavit  to  the  county  court  of  any  county  that  a 
tax  legally  levied  therein,  except  upon  real  property  of  non-residents,  cannot  be  col- 
lected because  of  the  removal  of  the  person  taxed  to  any  other  county  of  the  State, 
such  court  shall,  upon  application  of  the  collector  of  any  tax  district  or  of  the  county 
treasurer  of  the  county,  grant  an  order,  directed  to  the  sheriff  of  the  county  where  such 
person  may  be,  to  collect  the  same  out  of  his  personal  property,  with  interest  at  the  rate 
of  eight  per  centum  per  annum  from  the  date  of  said  order.  Such  order  shall  be  filed 
in  the  office  of  the  clerk  of  the  county  in  which  it  is  granted,  and  a  certified  copy 
thereof  delivered  to  the  constable  or  sheriff  of  the  county  where  the  person  liable  for 
the  tax  may  be,  and  such  constable  or  sheriff,  on  receiving  the  same,  shall  execute  it, 
and  make  a  like  return,  and  be  entitled  to  the  same  fees  and  subject  to  the  same  liabili- 
ties and  penalties  for  neglect  as  upon  execution  from  any  court  of  record.  The  sheriff 
receiving  such  moneys  shall  pay  the  same  to  the  county  treasurer  of  the  county  where 
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it  was  levied,  to  the  credit  of  the  town  in  which  it  was  assessed.  This  provision  shall 
also  apply  to  taxes  levied  upon  rents  reserved  as  upon  personal  property  where  such 
taxes  remain  unpaid. 

Sub.  3.   Supplementary  Proceedings  to  Collect  Tax.    §  259,  Tax  Law. 

g  259.  Supplementary  proceedings  to  collect  tax. 

If  a  tax  exceeding  ten  dollars  in  amount  levied  against  a  person  or  corporation  is 
returned  by  the  proper  collector  uncollected  for  want  of  personal  property  out  of  which 
to  collect  the  same,  the  supervisor  of  the  town  or  ward,  or  the  county  treasurer  or  the 
president  of  the  village,  if  it  is  a  village  tax,  may,  within  one  year  thereafter,  apply  to 
the  court  for  the  institution  of  proceedings  supplementary  to  execution,  as  upon  a  judg- 
ment docketed  in  such  county,  for  the  purpose  of  collecting  such  tax  and  fees,  with 
interest  thereon  from  the  fifteenth  day  of  February  after  the  levy  thereof.  Such  pro- 
ceedings may  be  taken  against  a  corporation,  and  the  same  proceedings  may  thereupon 
be  had  in  all  respects  for  the  collection  of  such  tax  as  for  the  collection  of  a  judgment 
by  proceedings  supplementary  to  execution  thereon  against  a  natural  person,  and  the 
same  costs  and  disbursements  may  be  allowed  against  the  person  or  corporation 
examined  as  in  such  supplementary  proceedings,  but  none  shall  be  allowed  in  his  or 
its  favor.  The  tax,  if  collected  in  such  proceeding,  shall  be  paid  to  the  county  treas- 
urer or  to  the  supervisor  of  the  town,  and  if  a  village  tax,  to  the  treasurer  of  the 
village.  The  costs  and  disbursements  collected  shall  belong  to  the  party  instituting 
the  proceedings,  and  shall  be  applied  to  the  payment  of  the  expense  of  such  proceeding. 
The  president  of  a  village  and  a  county  treasurer  shall  have  no  compensation  for  any 
such  proceeding.  A  supervisor  shall  have  no  other  compensation  except  his  per  diem 
pay  for  time  necessarily  spent  in  the  proceeding. 

In  an  application  for  an  order  requiring  a  resident  of  the 
county  against  whom  taxes  exceeding  in  amount  $10  had  been 
returned  by  the  collector  unpaid  to  appear  and  be  examined  con- 
cerning his  pi"operty,  the  affidavit  need  only  allege  facts  set  up 
in  the  section,  and  need  not  allege  facts  sufficient  to  show  that 
the  assessors  or  supervisors  had  jurisdiction  to  impose  the  tax  in 
question.     Matter  of  Conklin,  36  Hun,  588. 

It  was  held,  m  Bailey  v.  Buell,  59  Barb.  158,  where  proceedings 
had  been  commenced  under  a  like  statute  and  a  taxpayer  had 
been  ordered  by  the  county  judge  to  pay  the  tax,  that  the  pay- 
ment "  was  not  in  any  just  or  legal  sense  a  voluntary  payment." 
This  was  reversed,  50  N.  Y.  p.  663.  See  Drake  v.  Shnrtliff,  24 
Hun,  422,  upon  the  power  of  the  county  court  to  order  such 
payment,  and  as  to  whether  such  payment  is  voluntary  or  can  be 
recovered  back. 

It  is  competent  for  a  person  against  whom  supplementary 
proceedings  have  been  instituted  for  the  collection  of  taxes,  ex 
parte,  to  move  for  a  dissolution  of  the  order  for  his  appearance  and 
examination  on  the  ground  that  it  was  improvidently  granted,  and 
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where  such  motion  and  the  question  as  to  whether  the  party 
proceeded  against  was  a  resident  of  the  county  was  in  issue, 
held,  that  the  question  was  reviewable  in  the  Court  of  Appeals. 
Basset t  V.    Wheeler,  84  N.  Y.  466. 

In  the  proceedings  under  this  statute  it  appeared  that  the 
taxpayer  was  the  owner  of  the  land  assessed  and  the  only  person 
bearing  that  name  who  resided  in  the  county.  The  assessors 
testified  that  the  taxpayer  was  shown  the  assessment  roll  and 
that  he  admitted  the  assessment  against  his  land  was  correct ; 
held,  that  the  taxpayer  could  not  claim  that  he  was  misled  by 
the  addition  of  the  word  "  Est."  to  his  name  on  the  roll.  In  re 
Hartshorn,  \y  Supp.  567,  44  St.  Rep.  16. 

In  a  proceeding  to  collect  a  tax  assessed  upon  real  estate, 
where  the  taxpayer  has  been  ordered  to  appear  before  the 
county  judge  for  examination,  he  cannot  show  that  he  has  suf- 
ficient personal  property  out  of  which  the  collector  could  make 
taxes.  But  if  he  wishes  to  rely  upon  that  defence  he  should 
make  a  motion  to  vacate  the  order  after  notice  based  upon  af^- 
davits  showing  facts  upon  which  he  relies.  In  re  Hartshorn,  17 
Supp.  567,  44  St.  Rep.  16. 

Chapter  79  of  the  Laws  of  1898  provides,  "that  neglect  or  re- 
fusal to  pay  taxes  shall  not  be  punishable  as  a  contempt  or  as 
misconduct,  and  that  no  fine  shall  be  imposed  for  such  non-pay- 
ment, nor  any  person  be  imprisoned  or  otherwise  punishable  on 
account  of  such  non-payment  of  any  tax  or  of  any  fine  imposed 
for  refusal  to  pay  such  taxes.  Provided  that  the  act  shall  not 
apply  to  proceedings  supplementary  to  execution  upon  a  judg- 
ment recovered  for  taxes. 

Sub.   4.    Power    of    County   Court    When    Collector  Fails    to    Pay 
Over.      §§  260,    261,  Tax  Law. 

§§  260.  Power  of  county  court  when  collector  fails  to  pay 
over. 

If  any  collector  shall  neglect  or  refuse  to  pay  over  the  moneys  collected  by  him,  to 
any  of  the  persons  to  whom  he  is  required  to  pay  the  same  by  his  warrant,  or  to  ac- 
count for  the  same  as  unpaid,  the  county  court,  on  proof  of  such  fact  by  affidavit,  on 
application  of  the  county  treasurer,  shall  make  an  order  directed  to  the  sheriff  of  the 
county,  commanding  him  to  levy  such  sum  as  shall  remain  unpaid  by  such  collector 
out  of  his  property,  personal  and  real,  and  pay  the  same  to  the  county  treasurer, 
within  sixty  days  from  the  date  of  such  order.  The  sheriff  shall  cause  the  same  to  be 
executed,  and  pay  to  the  county  treasurer  the  money  levied  by  virtue  thereof,  deduct- 
ing for  his  fees  the  same  compensation  that  the  collector  would  have  been  entitled  to 
■retain.     If  the  whole  sum  due  from  the  collector,  or  if  a  part  only,    or  if  no  part 
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thereof,  shall  be  collected,  the  sheriff  shall  state  the  fact  in  his  return,  which  shall 
be  made  as  in  the  case  of  an  execution,  and  the  county  treasurer  shall  give  notice 
to  the  supervisor  of  the  town,  city,  or  division  thereof,  of  any  amount  which  may  re- 
main due  from  such  collector.  If  the  sheriff  shall  neglect  to  execute  the  order  or  to 
pay  over  the  money  collected  thereon,  within  the  time  limited  thereby,  he  shall  be 
liable  therefor  as  in  case  of  an  execution,  and  the  county  treasurer  shall  immediately 
prosecute  such  sheriff  and  his  sureties  for  the  sum  due  from  him,  which  sum  when 
collected  shall  be  paid  to  the  county  treasurer. 

§  261.  Payment  of  moneys  collected. 

The  county  treasurer  shall  pay  over  the  moneys  received  from  the  sheriff  upon 
such  order  in  the  manner  directed  by  the  warrant  to  the  collector.  If  the  whole 
amount  of  moneys  due  from  the  collector  shall  not  be  collected  on  such  warrant,  or 
otherwise,  the  county  treasurer  shall  first  retain  the  amount  which  ought  to  have  been 
paid  to  him  before  making  any  payment  to  the  town  officers. 

Section  260  is  a  substantial  revision  of  the  statute  as  it  stood, 
except  that  it  renders  it  necessary  that  the  county  court  shall, 
upon  application  of  the  county  treasurer,  make  an  order  direct- 
ing the  sheriff  to  collect  the  moneys  remaining  unpaid  from  the 
collector  upon  proof  being  made  by  afifidavit.  Under  the  former 
statute  the  county  treasurer  issued  a  warrant  for  their  collection 
without  any  action  on  the  part  of  the  court.  The  act  requires 
the  county  treasurer  to  issue  warrant  against  a  delinquent  town 
collector  under  §  206.  This  is  directory  only,  and  the  issuance  of 
a  warrant  after  the  expiration  of  that  time  is  valid  as  the  founda- 
tion of  an  action  against  the  collector's  sureties.  It  seems  that 
the  issuance  and  return  of  the  warrant  by  the  county  treasurer 
is  a  condition  precedent  to  the  maintenance  of  a  suit  by  the 
supervisors  against  a  collector  or  his  sureties  on  his  ofificial  bond. 
Looney  v.  Hughes,  26  N.  Y.  514. 

Sub.    5.   Application  to  County  Court  to  Refund  Tax. 
County  Law,    §   16. 

§  16  of  the  County  Law.  Correction  of  assessments  and  return- 
ing and  refunding  of  illegal  taxes. 

Any  such  board  may  correct  any  manifest  clerical  or  other  error  in  any  assessment 
or  returns  made  by  any  one  or  more  town  officers  to  such  board,  or  which  may  or 
shall  have  properly  come  before  such  board  for  its  action,  confirmation,  or  review ; 
and  cause  to  be  refunded  to  any  person  the  amount  collected  from  him  of  any  tax 
illegally  or  improperly  assessed  or  levied,  and  upon  the  order  of  the  county  court,  it 
shall  refund  any  such  tax.  In  raising  the  amount  so  refunded  or  necessary  to  supply 
the  deficiency  caused  by  the  correction  of  any  error  in  such  assessment,  such  board 
shall  in  the  same  or  next  ensuing  tax  levy,  adjust  and  apportion  such  amount  upon 
the  property  of  the  several  towns  and  wards  of  the  county  as  shall  be  just,  taking 
into  consideration  the  portion  of  the  State,  county,  town,  and  ward  included  therein, 
81 
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and  the  extent  to  which  such  town  or  ward  has  been  benefited  thereby.  Such  board 
shall  ascertain,  fix,  and  determine  the  amount  to  which  any  person  or  corporation  is 
equitably  entitled  to  receive  back  from  any  town  for  taxes  paid  while  the  boundary 
lines  between  the  towns  was  in  dispute  and  cause  the  same  to  be  levied  and  collected. 

It  is  said  in  Matter  of  Gillorcn,  \6  Misc.  130,  that  the  statute 
as  it  now  stands  is  a  revision  of  the  statutes  previously  existing, 
and  has  been  upon  the  statute  books  in  substantially  the  same 
form  for  more  than  twenty-five  years  ;  that  its  construction  and 
application  has  long  been  the  subject  of  contention  in  the  courts 
and  that  the  decisions  are  not  entirely  harmonious.  It  finds 
place  in  this  work  for  the  reason  that  the  tax,  or  any  improper 
assessment  or  levy,  can  only  be  reviewed  upon  an  order  of  the 
county  court.  It  is  therefore  a  matter  of  procedure  in  the  courts 
and  a  special  proceeding.  In  Matter  of  Buffalo  Mutual  Gas 
Light  Co.,  144  N.  Y.  228,  it  was  held  that  the  county  judge  has 
no  authority  or  control  over  the  action  of  the  assessors  or  other 
officers  or  bodies  empowered  to  make  assessments  and  to  levy 
and  make  assessments,  except  such  as  is  expressly  given  by 
statute.  The  only  power  given  to  that  court  by  §  16  of  the 
County  Law  is  to  direct  the  refunding  of  illegal  taxes  that  had 
been  paid.  This  does  not  carry  with  it  by  implication  the  power 
to  cancel  taxes  before  their  payment,  or  to  restrain  their  collec- 
tion. It  was  held  that  an  order  of  the  county  judge  was  void 
which  directed  the  board  of  supervisors  of  a  county  to  cancel 
taxes  illegally  imposed  upon  a  corporation  by  action  of  the  board 
in  extending  taxes  for  State  purposes,  and  for  the  assessment  of 
which  the  corporation  was  not  liable,  and  restraining  their  col- 
lection. It  seems  that  no  application  was  made  for  the  correc- 
tion of  the  error  and  no  correction  made  while  the  board  was  in 
session,  therefore  its  power  was  ended  and  could  not  be  called 
into  action  again  until  the  payment  of  the  taxes,  and  that  until 
application  to  have  it  refunded  had  been  made  to  the  board,  the 
county  court  had  no  power  to  make  an  order  on  the  subject. 

This  case  lays  down  the  true  meaning  and  application  of  the 
statute  and  discusses  it  very  fully. 

The  provisions  of  §  16  of  the  County  Law  were  intended  for  the 
benefit  of  a  party  who  pays  illegal  taxes  voluntarily  as  well  as 
one- who  pays  under  duress,  and  it  is  a  general  provision  for 
the  benefit  of  any  one  from  whom  illegal  taxes  have  been  col- 
lected.    The  application  of  a  taxpayer  for  a  review  of  illegal 


PROCEEDINGS    UNDER   TAX    LAW.  1 283 

Art.   2.     Miscellaneous  Provisions  in  Relation  to  Enforcement  of  Tax  Law. 

taxes  paid  by  him  is  informal  and  not  governed  by  any  es- 
tablished rules  of  procedure.  All  that  is  required  to  be  shown  is 
that  the  county  through  its  proper  officers  has  collected  from  the 
party  the  tax  illegally  or  improperly  assessed  or  levied.  Matter 
of  Adams  V.  Supervisors,  i^/:^^.  Y.  619,   affirmed,  18  App.   Div. 

415- 

An  order  of  the  county  court  granted  on  notice   to  the   board 

of  supervisors,  recommending  the  board  to  correct  an  erroneous 
assessment  and  to  refund  to  the  party  assessed  the  amount  er- 
roneously assessed,  is  mandatory,  and  upon  failure  of  the  board 
to  appeal  has  the  same  legal  effect  as  a  judgment.  Mandamus 
will  lie  against  the  board  in  case  of  refusal  to  comply  therewith. 
People  ex  rel.  Pells  v.  Board  of  Supervisors,  65  N.  Y.  300,  reversing 
63  Barb.  83. 

In  Matter  of  Hermance,  71  N.  Y.  481,  it  is  said  that  the  stat- 
ute was  not  intended  to  and  does  not  subject  all  assessments  to 
review  or  permit  corrections  of  all  errors,  but  simply  of  those 
which  are  "  manifest,"  i.  e.  apparent  by  an  examination  of  the 
assessment  roll  or  not  needing  extrinsic  evidence  to  make  that 
fact  clear  :  some  error  of  form  in  the  assessment  roll,  not  an  error 
of  the  assessors  in  making  it,  nor  any  substantial  error  of  judg- 
ment or  of  law. 

In  that  case  it  was  also  held  that  the  county  court  had  no 
power  under  the  amendatory  act  to  order  a  board  of  supervisors 
to  refund  taxes  paid  by  the  applicant,  alleged  to  have  been 
illegally  assessed.  Distinguishing  and  limiting  People  ex  rel. 
Pells  v.  Supervisors,  65  N.  Y.  300. 

This  was  followed  by  the  Matter  of  New  York  Catholic  Pro- 
tectory, yy  N.  Y.  342,  holding  that  under  a  similar  statute,  where 
a  tax,  clearly  illegal,  had  been  collected,  the  county  court  has 
power  to  order  the  board  of  supervisors  to  refund  the  amount  so 
collected ;  that  it  is  not  essential  to  the  exercise  of  this  power 
that  the  assessment  shall  have  first  been  adjudged  illegal  by 
some  competent  tribunal.  Overruling  In  re  Hudson  City  Sav, 
hist.,  5  Hun,  612,  distinguishing  and  limiting  Matter  of  Hcr- 
matice  v.  Supervisors,  71  N.  Y.  481. 

In  William  v.  Board  of  Supervisors  of  Wayne  County,  78  N.  Y. 
561,  it  is  held  that  where  an  assessment  was  made  upon  property 
which  by  law  is  exempt  from  taxation,  it  is  illegal,  and  the 
county  court  has  power  under  this  statute  to   order  the    super- 
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visors  to  refund  the  amount  of  tax  so  illegally  assessed.  Revers- 
ing 14  Hun,  343,  where  cases  are  cited  and  followed,  Matter 
cfGHlorcn,  16  Misc.  130. 

I  n  the  Matter  oftJie  Application  of  Harris  v.  Supervisors,  33  H  un, 
279,  it  was  held  that  an  application  for  a  review  of  taxes  illegally 
and  improperly  assessed  and  levied,  is  an  order  made  in  a  special 
proceeding  and  as  such  is  reviewable  upon  appeal  under  §  3257 
of  the  Code.  It  is  said  that  the  act  refers  to  the  tax  itself  rather 
than  to  the  method  of  making  the  assessment  or  levy,  and  to  an 
illegal  rather  than  to  an  erroneous  assessment  or  levy  of  taxes. 
The  act  must  be  assumed  to  have  intended  to  confer  upon  the 
county  court  power  to  strike  from  the  assessment  rolls  uncol- 
lected taxes  levied  without  authority  of  law.  Matter  of  Douglas, 
48  Hun,  318. 

It  was  held,  in  Matter  of  Ulster  County  Savings  Dank,  20  Hun, 
481,  that  the  statute  authorizes  an  application  to  the  county 
court  to  have  an  assessment  stricken  from  the  roll,  where  there 
was  an  entire  want  of  jurisdiction  of  the  assessors  to  assess  the 
property  in  question. 

In  the  Matter  of  Farmers'  Nat.  Bank  of  Hudson,  i  T,  &  C. 
383,  it  was  held  that  a  motion  to  deduct  the  assessed  value  of 
the  real  estate  of  a  bank  from  the  valuation  of  its  stock  is  not  a 
"  manifest  or  other  clerical  error  "  to  be  granted  in  these  proceed- 
ings. 

In  the  Matter  of  Peck,  61  St.  Rep.  802,  80  Hun,  122,  30  Supp. 
59,  it  was  said  "  that  none  of  the  cases  cited  to  the  court  hold 
that  the  county  court  has  power  under  the  provisions  of  the  stat- 
ute in  question  to  compel  the  restoration  of  the  taxes  based  upon 
an  assessment  when  the  assessors  had  jurisdiction  to  make  the 
assessment." 

Petition. 

IN  COUNTY  COURT.— County  of  Monroe. 
1 

In  the  Matter  of  the  Application  of  Delbert  A. 
Adams,   executor,  etc.,  for  an   Order  of   the 
Court  directing   the   Board   of  Supervisors  of   Ijc^N.  Y.  619. 
Monroe  County  to  refund  certain  taxes  paid  j 
by  him,  etc. 

. J 

The  petition  of  Delbert  A.  Adams,  your  petitioner,  respectfully 
shows  to  the  Monroe  County  court  : 
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That  your  petitioner  resides  in  Brockport,  N.  Y.,  and  is  the  sole 
acting  executor  of  the  last  will  and  testament  of  Mrs.  Lydia  ]\T. 
Wilcox,  deceased.  That  she  died  about  seven  years  ago,  and  at  the 
time  of  her  death  was  the  owner  of  a  farm  of  about  1 3 1  acres  of  land, 
with  a  dwelling-house  and  barns  thereon,  situated  in  the  town  of 
Ogden,  Monroe  County,  N.  Y.     That  after  her  death  and  in  the  year 

1891  the  said  farm  was  assessed  by  the  assessors  of  the  town  of 
Ogden  to  "  Est.  Mrs.  L.  M.  Wilcox"  for  the  sum  of  $57.67,  taxes  for 
that  year.  That  the  farm  was  sold  upon  August  i6th,  1892,  by  the 
Monroe  County  treasurer  to  Messrs.  Brewster,  Gordon  &  Company 
to  recover  said  tax.     That  the  said  farm   was   assessed  in   the  year 

1892  by  the  assessors  of  the  Town  of  Ogden  to  "  H'rs  L.  M.  Wilcox  " 
for  the  sum  of  $71. 76  tax  for  that  year.  That  the  farm  was  sold  again 
upon  August  15th,  1893,  by  the  Monroe  County  treasurer  to  Messrs. 
Brewster,  Gordon  &  Company  to  recover  the  taxes.  That  the  farm 
was  assessed  in  the  year  1894  by  the  assessors  of  the  town  of  Ogden 
to  "Est.  Mrs.  L.  M.  Wilcox"  in  the  sum  of  $75.21,  the  tax  for  that 
year,  and  was  sold  August  20th,  1895,  by  the  Monroe  County  treasurer 
to  Messrs.  Brewster,  Gordon  &  Company  to  recover  the  tax. 

That  the  farm  was  assessed  in  1895  by  the  assessors  of  the  town 
of  Ogden  to  "  Mrs.  L.  M.  Wilcox  Est."  in  the  sum  of  $71.77,  the  tax 
for  that  year.  That  the  total  amount  of  taxes  assessed  for  the  said 
four  years  as  above  stated  was  $276.41.  That  the  taxes  for  said 
years  amounting  to  the  sum  of  $276.41  was  paid  to  the  Monroe 
County  treasure'r,  J.  B.  Hamilton,  Esq.,  on  the  28th  day  of  April, 
1896,  except  that  the  tax  for  the  year  1895,  $71.77,  was  paid  May  29, 
1896,  and  receipts  from  the  county  treasurer  now  in  possession  of 
your  petitioner  for  said  payments  as  above  set  forth  were  delivered 
by  the  county  treasurer  at  the  time  of  said  payments.  That  all  of 
said  payments  were  made  after  the  sales  of  the  farm  as  above,  ex- 
cept the  farm  was  not  sold  for  the  taxes  for  the  year  1895.  That  in 
the  month  of  January,  1896,  this  petitioner,  who  has  the  power  of 
the  sale  under  the  will  of  Mrs.  Wilcox  of  the  said  farm,  desired  to 
dispose  of  the  farm  to  one  Ernest  Webster,  who  desired  to  pur- 
chase the  same,  and  at  that  time  upon  making  an  abstract  of 
title  of  the  farm,  for  the  first  your  petitioner  discovered  that  said 
taxes  for  said  years  were  unpaid,  and  that  the  farm  had  been  sold 
for  taxes  as  above  stated,  and  upon  January  25th,  1896,  your  peti- 
tioner gave  notice  to  Messrs.  Brewster,  Gordon  &  Company,  the  pur- 
chasers, at  the  tax  sales  of  said  farm,  that  on  February  5th,  1896,  at 
10  A.  M.,  at  the  county  treasurer's  office,  an  application  would  be 
made  to  the  county  treasurer  to  have  the  sale  of  said  farm  can- 
celled on  the  ground  that  the  assessment  of  said  farm  as  above  stated 
were  absolutely  void,  and  that  the  sales  of  said  farm  conveyed  no 
right  or  title  to  the  purchaser  at  said  sales. 

That  the  application  to  have  the  sales  cancelled  was  opposed  by 
Messrs.  Brewster,  Gordon  &  Company,  and  the  county  treasurer 
refused  to  cancel  the  sales  of  said  farm. 

That  this  application  to  the  county  treasurer  was  made  under  the 
provisions  of  §  23  of  chapter  io7  of  the  Laws  of  1884.  That  the  pur- 
chaser of  the  farm,  Ernest  Webster,  refused  to  accept  the  deed  or  to 
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take  a  conveyance  of  the  farm  or  to  pay  any  part  of  the  purchase  price 
therefor  until  the  tax  for  the  four  years  mentioned  were  paid  or  set 
aside,  or  in  some  manner  discharged.  That  after  the  county  treasurer 
refused  to  cancel  the  tax  ami  the  purchaser  at  the  sale  of  the  farm  by 
your  petitioner  refused  to  take  the  farm  unless  protected  from  said  tax 
for  said  years,  your  petitioner  then  paid  said  tax  and  took  the  county 
treasurer's  receipts  therefor.  That  said  payment  of  taxes  was  not 
voluntarily  made,  but  your  petitioner  was  compelled  to  pay  the 
same  in  order  to  dispose  of  said  farm  of  Mrs.  Wilcox  under  the 
power  of  sale  contained  in  her  will.  The  said  will  was  admitted  to 
probate  by  the  surrogate  of  Monroe  County  and  is  recorded  in  Mon- 
roe County  clerk's  office.  That  in  order  to  obtain  a  release  from 
said  taxes  your  petitioner  in  addition  paid  $10.66  to  the  Monroe 
County  treasurer  for  the  preparation  of  deeds  and  such  other  addi- 
tions as  were  made  to  the  original  taxes  by  tlie  county  treasurer, 
who  refused  to  give  receipts  or  to  discharge  the  farm  from  said  taxes 
until  the  full  sum  of  $287.07  was  fully  paid  to  him,  and  said  sum 
was  then  fully  paid  to  the  Monroe  County  treasurer  and  he  received 
the  same  upon  said  taxes  upon  said  farm. 

That  after  said  taxes  were  paid  and  at  the  first  session  of  the 
board  of  supervisors  thereafter,  and  in  the  fall  of  1896,  a  petition  was 
presented  to  the  board  of  supervisors  of  Monroe  County  stating  all 
the  facts  and  circumstances  with  reference  to  said  assessment  of  said 
tax  on  said  farm  for  the  years  above  mentioned,  which  facts  are 
herein  stated  and  set  forth,  and  by  said  petition  the  said  board  of 
supervisors  was  asked  to  refund  to  your  petitioner  the  amount  col- 
lected from  him  illegally  and  erroneously  assessed  or  levied  as  pro- 
vided by  §  16  of  chapter  686  of  the  Laws  of  1892.  That  said 
petition  to  the  board  of  supervisors  was  verified  by  your  petitioner 
and  stated  all  the  facts  with  reference  to  said  assessment,  giving  a 
copy  of  each  assessment  as  above  set  forth,  and  calling  the  atten- 
tion of  the  board  of  supervisors  to  the  decisions  of  the  courts  hold- 
ing that  such  assessment  to  the  estate  of  a  deceased  person  and  tlie 
heirs  of  a  deceased  person  were  absolutely  void,  and  no  title  could 
be  conveyed  to  the  purchaser  at  the  sales  for  taxes  u]5on  said  assess- 
ment. That  the  petition  was  received  by  the  board  of  supervisors 
and  referred  to  its  committee  duly  appointed  upon  erroneous  assess- 
ments, which  committee  made  its  report,  as  your  petitioner  is  in- 
formed and  believes,  on  December  2 2d,  1896,  to  the  board  of  su- 
pervisors as  follows  : 

"Petition  denied,  as  your  committee  can  find  no  authority  for 
granting  it.  We  believe  the  proper  course  in  this  case  is  to  apply  to 
the  courts  for  relief. " 

That  said  report  of  said  committee  on  erroneous  assessments  has 
been  approved  and  adopted  by  the  board  of  supervisors,  and  so  the 
application  to  have  the  tax  refunded  was  denied  by  the  said  board 
of  supervisors  of  Monroe  County. 

That  said  assessments  for  saitl  years  are,  as  your  petitioner  is  in- 
formed and  believes,  absolutely  void,  and  not  in  compliance  with 
the  laws  of  the  State,  which  require  each  assessment  upon  real  prop- 
erty to  be  made  to  the  owner  or  occupant  thereof.      That  since  the 
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death  of  Mrs.  Wilcox  the  farm  has  been  occupied  during-  the  years 
when  said  assessments  were  made,  by  tenants  who  lived  in  the 
house  on  the  farm,  and  occupied  the  premises  and  the  house  and 
buildings  thereon  during  the  years  above  mentioned.  That  said 
farm  could  readily  have  been  assessed  to  the  occupants  thereof  as 
the  law  requires.  That  before  the  tax  was  paid,  and  on  February 
15,  1896,  at  10  A.  M.,  the  county  treasurer,  J.  B.  Hamilton,  Esq., 
was  requested  by  your  petitioner  to  cancel  said  taxes  and  the  sales 
of  the  farm  therefor  on  the  ground  that  the  said  assessments  on  said 
farm  were  absolutely  void  and  that  no  title  could  be  conveyed  by 
him  of  the  farm  upon  the  tax  sales  thereof  to  Messrs.  Brewster,  Gordon 
&  Company,  and  his  attention  was  then  called  to  §  23,  chap.  107,  of 
the  Laws  of  1884,  an  act  for  Monroe  County  only,  and  his  attention 
was  also  called  to  the  decisions  of  the  Court  of  Appeals  that  such  as- 
sessments were  void,  and  that  no  title  could  be  conveyed  to  the  pur- 
chaser on  such  assessments,  and  upon  said  application  a  demand 
was  made  upon  the  county  treasurer  by  your  petitioner  to  cancel 
the  sales  of  said  farm. 

That,  as  your  petitioner  is  informed  and  believes,  tax  deeds  were 
delivered  upon  said  sales  by  the  county  treasurer,  Mr.  Hamilton,  to 
IVIessrs.  Brewster,  Gordon  &  Co.  That  said  deeds  have  never  been 
recorded  in  ]\Ionroe  County  clerk's  office,  and  that  said  deeds  of 
said  farm  were  delivered  prior  to  the  payment  of  said  taxes  by  your 
petitioner.  That  said  sum  of  $287.07  is  now  in  the  hands  of  said 
county  treasurer  and  was  paid  by  your  petitioner,  and,  as  he  is  in- 
formed and  believes,  with  interest  thereon  is  the  property  of  the 
estate  of  Mrs.  Lydia  M.  Wilcox,  deceased  ;  and  should  be  repaid 
and  refunded  to  your  petitioner  as  executor  of  her  estate.  That  a 
demand  was  made  to  have  said  taxes  refunded  upon  the  board  of 
supervisors,  which  demand  was  denied  on  or  about  December  24th, 
1896,  and  prior  to  this  application  to  the  Monroe  County  court. 
That  §  16  of  chapter  686  of  the  Laws  of  1892  provides  that  the  board 
of  supervisors  "  may  correct  any  manifest  clerical  or  other  error  in 
any  assessment  or  assessments  made  by  any  one  or  more  town 
officers  of  such  board  *  *  *  and  cause  to  be  refunded  to  any 
person  the  amount  collected  by  him  of  any  tax  illegally  or  improperly 
assessed  or  levied,  and  upon  an  order  of  the  county  court  it  shall 
refund  such  tax."  That  this  application  is  made  to  the  county  court 
of  Monroe  County  under  the  provisions  of  this  section,  after  the  tax 
has  been  fully  paid  and  after  a  demand  has  been  made  upon  the 
board  of  supervisors  to  refund  the  said  tax,  amounting  to  $287.07, 
with  interest  thereon  from  the  date  of  payment,  and  said  application 
to  the  board  of  supervisors  has  been  denied,  all  as  above  stated  and 
set  forth.  That  said  sum  paid  as  taxes  has  not  been  repaid  to  your 
petitioner,  and  is  now  in  the  hands  of  the  county  treasurer,  and,  as 
your  petitioner  is  informed  and  beheves,  is  legally  the  property  of  the 
estate  of  Mrs.  Wilcox. 

That  your  petitioner  did  not  pay  to  the  county  treasurer  until 
obliged  to  do  so  or  lose  the  purchaser  to  whom  he  sold  the  farm  un- 
der the  power  of  sale  in  the  will,  and  not  until  he  demanded  of  the 
county    treasurer,    on    notice  to    INTcssrs.  Gordon,  Brewster  &  Com- 
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pany  that  said  sales  of  the  farm  to  tliem  be  cancelled  as  provided  by 
§  23.  chap,  107,  of  the  Laws  of  1884. 

That    it  has  been  held   "that  only  the   purchaser,    and  not   the 
owner  of  land  sold  for  taxes,  can  apply  to  have  the  same  cancelled," 
and  it  may  be  that  this  was  the  ground  on  which  the  county  treas- 
urer denied  the  application  of  your  petitioner,  although  it  was  not 
so  stated  at  the  time  of  the  application.     That  by  the  will  of  Mrs. 
Wilcox,  duly  admitted  to  probate  and  recorded  as  above  stated,  the 
farm  was  devised  to  certain  of  her  children,  but  that  only  one  of  her 
children  to  whom  the  farm  was  devised  lived  in  the  town  of  Ogden 
during  the  years  above   mentioned  when  said  illegal   assessments 
were  made,  and  that  this  one  of  her  children  at  no  time  resided  on 
the  said  farm,  but  on  another  farm  in  the  town  of  Ogden,  N.  Y. 
That  as  petitioner  verily  believes,  said  assessments  for  said  years  are 
illegal  and  worthless  on  their  face,  and  that  said  illegality  can  be  de- 
termined from  a  mere  inspection  of  the  roll,  and  that  therefore  §  16  of 
chap.  686  of  the  Laws  of  1892  clearly  applies  to  this  case  as  your  peti- 
tioner believes,  and  that  the  board  of  supervisors  had  the  power  and 
authority  under  that  section  to  cause  to  be  refunded  to  petitioner 
said  taxes  illegally  and  improperly  assessed  or  levied,  and  that  upon 
an  order  of  the  county  court  it  shall  refund  any  such  taxes.     That 
the  committee  upon  erroneous  assessments,  to  whom  the  petition  to 
refund  was  referred,  denied  the  same  on  the  ground  that  it  had  no 
authority  to  grant  the  petition,  and  that  the  proper  course  in   this 
case  was  to  apply  to  the  courts   for  relief.     The   committee  would 
seem  to  admit  that  the  case  was  one  for  relief,  and  that  the  petition 
should   be  granted  by  the  court  having  authority  in  the  premises. 
That  the  farm  was  sold  and   conveyed  by  deed  to  Ernest  Webster 
and  another  on  April  i,  1896,  free  and  clear  of  all  claims  for  taxes 
during  the  years  above  mentioned.     That  your  petitioner  has  com- 
puted'^the  interest  on  said  sum  of  $287.07,  paid  by  him  to  the  Mon- 
roe County  treasurer,  from  the  time  the  sum  was  paid  to  January 
I,  1897,  and  that  the  interest  amounts  to  $11.14,  and  that  the  whole 
amount  due  on  that  date  is   $298.21,  for  which  amount,  with  the 
costs  of  this  application,  an  order  refunding  the  same  should  be  drawn, 
as  your  petitioner  believes. 

Your  petitioner  further  states  that  the  session  of  the  boanl  of  su- 
pervisors which  began  in  November,  1896,  has  not  yet  ended,  and 
stands  adjourned,  as  your  petitioner  is  informed  and  believes,  until 
January  9,  1897.  That  your  petitioner  is  desirous  of  having  the 
matter  presented  by  this  application  disposed  of  at  the  earliest  possi- 
ble moment,  and  at  the  present  term  of  the  county  court.  That  the 
next  term  of  the  county  court  begins  January  24,  1897,  and  your 
petitioner  is  unable  to  state  when  the  board  of  supervisors  will  ad- 
journ wltliout  date,  but  it  may  be  before  the  next  term  of  the  county 
court  begins.  That  the  next  motion  day  of  the  county  court  on 
which  this  application  may  be  made  is  January  4,  1897,  and  there  is  no 
time  to  give  the  usual  eight  days'  notice  of  motion  for  that  date,  and 
your  petitioner  urges  the  facts  herein  stated  as  a  special  and  suffi- 
cient reason  for  requiring  a  shorter  notice.  That  it  is  provided  by  a 
rule  of  the  county  court  that  every  Monday,  except  the  first  day  of 
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the  term,  with  a  jury,  there  shall  be  a  county  court  only  without  a 
jury  for  the  hearing-  of  motions  and  ex  parte  applications,  which  rule 
is  printed  in  the  calendar,  and  dated  January  18,  1895.  That 
there  is  not  sul^cient  time  to  give  the  usual  eight  days'  notice  of  mo- 
tion for  January  4,  1897,  the  nearest  Monday  on  which  the  applica- 
tion can  be  made,  and  so  your  petitioner  asks  for  an  order  to  show- 
cause  for  all  of  the  reasons  above  stated  and  set  forth.  Your  peti- 
tioner further  states  that  no  other  application  has  been  made  to  any 
court  or  to  any  judge  for  an  order  to  refund  the  tax  above  mentioned 
herein. 

Wherefore,  your  petitioner  asks  an  order  of  the  county  court  of 
Monroe  County  directing  that  the  board  of  supervisors  of  the  county 
refund,  or  cause  to  be  refunded,  the  sums  of  money  paid  by  your 
petitioner  on  account  of  the  said  illegal  assessments  and  taxes  above 
named  and  set  forth  for  the  years  above  named  on  the  farm  of  ]Mrs. 
Lydia  M.  Wilcox,  situated  in  the  town  of  Ogden,  aforesaid,  as  pro- 
vided by  §  16  of  chapter  686  of  the  Laws  of  1892,  and  that  an  order 
directing  that  the  said  sum  of  money,  amounting  to  the  sum  of 
$298.21,  be  refunded  to  your  petitioner,  being  the  amount  collected 
from  him  on  account  of  said  taxes  illegally  and  erroneously  assessed 
or  levied  on  said  farm,  and  upon  this  order  of  the  county  court  the 
said  board  of  supervisors  shall  refund  said  taxes  to  the  petitioner 
with  the  costs  of  this  application. 

And  your  petitioner  will  ever  pray  as  in  duty  bound,  etc. 

(Add  verification.) 

Order  to  Show  Cause. 

IN  COUNTY  COURT— Monroe  CoUxNty. 


1 


In  the  Matter  of  the  Application  of  Delbert  A.  k.         -ivr  -V  61Q 
Adams,  etc.  1 

It  having  been  made  to  appear  by  the  verified  petition  of  Delbert 
A.  Adams  that  an  application  is  to  be  made  to  the  Monroe  County- 
court  by  the  petitioner  therein,  for  a  rule  or  order  of  the  court  directing 
the  board  of  supervisors  of  the  couty  of  Monroe  to  refund,  or  cause  to 
be  refunded,  the  sum  of  $298.21,  the  amount  of  certain  taxes  with 
the  interest  thereon,  and  additions  by  the  county  treasurer  thereto, 
as  provided  by  §  16  of  chap.  686  of  the  Laws  of  1892,  and  that 
said  amount,  less  the  interest,  has  been  paid  to  the  county  treasurer 
for  taxes  and  assessments  upon  a  farm  of  about  131  acres  of  land  in 
the  town  of  Ogden,  N.  Y. ,  owned  by  Mrs.  Lydia  M.  Wilcox  at  the 
time  of  her  death,  during  the  years  1891,  1892,  1894,  and  1895,  three 
of  which  assessments  were  made  in  substance  to  the  estate  of  Mrs. 
Wilcox  and  the  other  one  to  the  heirs  of  Mrs.  Wilcox,  all  of  which 
assessments  are  set  forth  in  the  petition,  and  therein  claimed  to  be 
worthless  and  absolutely  void,  and  it  appearing  that  the  amount  of 
said  taxes  has  been  received  by  the  county  treasurer  of  the  county  of 
Monroe,  and  receipts  therefor  given  to  the  petitioner  and  now  in  his 
possession,  that  said  taxes  have  been  paid,  and  thereafter  an  appli- 
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cation  has  been  made  to  the  board  of  supervisors  of  the  county  of 
Monroe  by  the  petitioner  to  have  said  taxes  refunded  and  repaid  to 
said  petitioner  by  his  petition,  duly  verified  by  him,  which  petition 
was  received  by  the  board  of  supervisors  at  its  annual  sessit)n  in 
November,  1896,  and  by  the  board  referred  to  its  committee  on  erro- 
neous assessments,  which  reported  on  December  22,  1896,  as  follows  : 
"  Petition  denied,  as  your  committee  can  find  no  authority  for  grant- 
ing it.  We  believe  the  proper  course  is  to  apply  to  the  courts  for 
relief,"  and  that  such  report  has  been  approved  and  adopted  by  the 
board  of  supervisors,  and  that  the  application  to  have  such  tax  re- 
fundetl  has  been  denied  by  the  board,  and  that  said  taxes  have  not 
been  repaid  to  the  petitioner,  and  are  now  in  the  hands  of  the  Mon- 
roe County  treasurer,  and  claimed  by  the  petitioner  to  be  the  prop- 
erty of  the  estate  of  Mrs.  Wilcox,  and  that  an  order  should  be  drawn 
by  the  board  of  supervisors  on  the  county  treasurer  in  favor  of  the 
petitioner,  the  executor  of  her  estate,  for  the  amount  thereof,  and  it 
appearing  that  it  is  advisable  to  have  the  application  presented  to 
the  })rescnt  board  of  supervisors,  now  in  session  and  adjourned  to 
January  9th,  1897,  and  disposed  of  at  the  earliest  possible  moment, 
and  that  there  are  not  eight  days  in  which  to  give  the  usual  notice  of 
motion  before  the  next  motion  day  of  the  court,  whicl>  is  urged  as  a 
special  and  sufficient  reason  for  requiring  shorter  notice,  within  rule 
37  of  the  General  Rules  of  Practice. 

Now,  therefore,  on  motion  of  Delbert  A.  Adams,  petitioner  and 
attorney  in  person,  it  is 

Ordered,  that  the  application  of  the  petitioner  presented  by  the 
annexed  ])etition  be  heard  at  the  regular  term  of  the  Monroe  County 
court,  appointed  to  be  held  at  the  court-house,  in  tlie  city  of  Roches- 
ter, N.  Y.,  on  Monday,  January  4th,  1897,  at  10  o'clock  in  the  fore- 
noon of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 
And  it  is  further 

Ordered,  that  the  board  of  supervisors  of  the  county  of  Monroe,  at 
that  time  and  place,  show  cause  before  the  court  why  a  rule  or  order 
should  not  be  granted,  directing  the  board  of  supervisors  of  the 
county  of  Monroe  to  refund  and  repay  said  taxes  and  interest  and 
additions  by  the  county  treasurer,  amounting  to  the  sum  of  $298.21, 
to  the  petitioner,  with  the  costs  of  this  application,  and  also  show 
cause  why  the  relief  demanded  by  the  petition  should  not  be  granted, 
together  with  such  other  relief  as  the  court  will  grant.  And  it  is 
further 

Ordered,  that  copies  of  all  the  papers  and  of  this  order  be  served 
upon  the  board  of  supervisors  of  the  county  of  Monroe,  by  delivering 
a  copy  of  this  petition  and  of  this  order  to  James  H.  Redman,  Esq., 
the  chairman  of  said  board  of  supervisors,  on  or  before  Wednesday, 
December  30,  1896,  and  in  this  order  it  is  directed  that  service 
thereof  less  than  eight  days  before  it  is  returnable,  as  aforesaid,  be 
sufficient  within  the  provisions  of  §  780  of  the  Code  of  Civil  Pro- 
cedure. 

Dated  December  28th,  1896. 

GEORGE  R.   CARNAHAN, 
Special  County  Judge,  Monroe  County. 
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Order. 

At  the  term  of  the  Monroe  County  court,  held  at  the  court-house  in 
the  city  of  Rochester,  on  the  21st  day  of  January,  1897  : 

Present  :— Hon.  George  A.  Carnahan,  Special  County  Judge, 
presiding. 


In  the  Matter  of  the   Application 

of  j-154  N.  Y.  619. 

Delbert  A.  Adams,  etc. 


On  reading-  and  fihng  the  petition  of  the  above-named  petitioner, 
Delbert  A.  Adams,  and  the  will  of  Lydia  M.  Wilcox,  late  of  the  town 
of  Ogden.  Monroe  County,  N.  Y.,  deceased,  and  now  on  file  in  the 
surrogate's  office  of  Monroe  County,  and  also  recorded  in  the 
Monroe  County  clerk's  office  in  Liber  486  of  Deeds  at  page  73.  by 
which  it  appears,  among  other  things,  that  the  petitioner  herein  is 
not  the  sole  executor  of  Lydia  M.  Wilcox,  and  it  also  appearing  by 
the  admission  in  open  court  of  the  petitioner  herein  that  he  had  no 
power  to  pay  the  taxes  mentioned  in  the  said  petition  under  said 
will,  and  also  by  the  will,  and  upon  an  order  to  show  cause  hereto- 
fore granted  in  these  proceedings,  namely,  on  the  28th  day  of 
December,  1896,  and  upon  all  the  papers  and  proceedings  herein, 
the  counsel  for  the  board  of  supervisors  of  Monroe  County  made  the 
following  preliminary  objections,  namely,  that  the  papers  on  their 
face  do  not  entitle  the  petitioner  for  the  relief  prayed  for,  and  that  he 
was  not  the  sole  executor  under  the  will  of  Lydia  M.  Wilcox,  and 
that  the  sums  of  money  alleged  to  have  been  paid  out  by  the  peti- 
tioner were  paid  voluntarily  by  him. 

Now,  after  hearing  Delbert  A.  Adams,  the  petitioner,  in  person 
for  said  motion,  and  John  Desmond,  attorney  for  the  board  of  super- 
visors of  Monroe  County,  in  opposition  thereto, 

Ordered,  that  said  petition  be  and  the  same  is  hereby  denied  (or 
allowed)  with  $10  costs.  GEORGE  A.  CARNAHAN, 

Special  County  Judge,   Monroe  County. 

ARTICLE  in. 

Review  by  Certiorari  of  Determination  of  Comptrol- 
ler ON    Revision   of   Corporation   Tax.      Tax   Law, 
§§  195-196. 
§  195.    Revision  and  readjustment  of  accounts  by  comptroller. 

The  comptroller  may,  at  any  time  within  one  year  from  the  time  any  such  account 
shall  have  been  audited  and  stated,  and  notice  thereof  sent  to  the  person,  partner- 
ship, company,  association,  or  corporation,  against  whom  it  is  stated,  revise  and  re- 
adjust such  account  upon  application  therefor  by  the  party  against  whom  the  account 
is  stated,  or  by  the  attorney-general,  and  if  it  shall  be  made  to  appear  upon  any  such 
application  by  evidence  submitted  to  him  or  otherwise,  that  any  such  account  included 
taxes  or  other  charges  which  could  not  have  been  lawfully  demanded,  or  that  pay- 
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ment  has  been  legally  made  or  exacted  of  any  such  account,  he  shall  resettle  the 
same  according  to  law  and  the  facts,  and  charge,  or  credit,  as  the  case  may  require, 
the  difference,  if  any,  resulting  from  such  revision  or  resettlement  upon  the  accounts 
or  taxes  of  or  against  any  such  person,  partnership,  company,  association,  or  corporation. 
The  comptroller  shall  forthwith  send  written  notice  of  its  determination  upon  such 
application  to  the  applicant,  which  notice  may  be  sent  by  mail  to  his  postoliice 
address. 
§  196.    Review  of  determination  of  comptroller  by  certiorari. 

The  determination  of  the  comptroller  upon  any  application  made  to  him  by  any 
person,  partnership,  company,  association,  or  corporation,  for  a  revision  and  resettle- 
ment of  any  account,  as  prescribed  in  this  article,  may  be  reviewed  both  upon 
the  law  and  the  facts,  upon  certiorari  by  the  Supreme  Court  at  the  instance  of  any 
person,  partnership,  company,  association,  or  corporation,  affected  thereby,  and  in  the 
name  and  on  behalf  of  the  people  of  the  State.  For  the  purpose  of  such  review  the 
comptroller  shall  return,  on  such  certiorari,  the  accounts  and  all  the  evidence  before 
him  on  such  application,  and  all  the  papers  and  proofs  upon  the  original  statement  of 
such  account,  and  all  proceedings  thereon.  If  the  original  or  resettled  accounts  shall 
be  found  erroneous  or  illegal,  either  in  point  of  law  or  fact,  by  the  Supreme  Court, 
upon  any  such  review,  the  accounts  reviewed  shall  then  be  corrected  and  restated,  and 
from  any  determination  of  the  Supreme  Court  upon  any  such  review,  and  appeals  to 
the  Court  of  Appeals  may  be  taken  by  either  party. 

No  attempt  will  be  made  in  treating  of  this  subject  to  give  the 
substantive  law  with  reference  to  the  taxation  of  corporations 
under  the  provisions  of  the  Tax  Law  relative  thereto.  The  au- 
thorities will  be  confined  to  such  matters  as  appertain  to  the 
regulation  of  the  writ  of  certiorari  on  review  of  the  determina- 
tion of  the  comptroller  with  reference  to  corporation  taxation. 
The  practice  upon  such  review  will  be  given,  with  forms  for  the 
petitioner,  writ,  and  other  proceedings  therein.  That  is  to  say, 
procedure  only  will  be  considered  as  being  within  the  scope  of 
this  work.  Where  the  assessment  complained  of  was,  as  far  as  it 
was  in  the  power  of  the  comptroller  to  do  so,  settled  July  3, 
1889,  and  immediate  notice  of  the  assessment  given  to  the  co- 
relator,  and  after  the  expiration  of  30  days  no  proceeding  was 
taken  to  review  the  same,  and  the  comptroller  has  issued  his 
warrant  for  the  collection  of  the  same ;  held,  that  the  relator  did 
not  by  delay  lose  its  right  to  review  by  certiorari.  People  ex 
rel.  Brush  E.  I.  Co.  v.  Wcmple,  42  St.  Rep.  273. 

The  time  within  which  certiorari  to  review  a  decision  of  the 
comptroller  upon  an  application  to  revise  and  readjust  taxes  may 
be  granted  cannot  be  extended  by  a  second  application  to  him 
or  one  to  set  aside  his  former  decision.  After  the  comptroller 
has  rendered  his  decision  the  power  conferred  upon  him  is  spent 
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and  the  decision  should  have  the  force  of  a  judgment.  But  if 
he  have  power  to  open  the  case  and  judge  it  on  the  merits 
anew,  he  is  not  bound  to  do  so,  and  certiorari  will  not  lie  to  re- 
view his  decision  in  that  regard.  People  ex  rel.  American  Siirety 
Co.  V.  Campbell,  46  St.  Rep.  228.  It  was  held,  in  Harlan  & 
Hollingsworth  Co.  v.  Campbell,  54  St.  Rep.  45 1,  139  N.  Y.  68,  where 
an  appeal  from  proceedings  which  was  taken  within  30  days  after 
service  upon  the  relator  of  a  notice  of  settlement  was  not  objected 
to  on  the  hearing  before  the  General  Term,  that  it  is  too  late  to 
take  it  by  objection  ;  it  should  have  been  taken  by  motion  to 
quash  the  writ.  The  determination  of  a  public  of^cer  charged 
with  the  duty  of  deciding  whether  property  in  his  jurisdiction  is 
taxable,  will  not  be  set  aside  unless  it  conclusively  appears  that 
the  valuation  was  erroneous.  The  comptroller  or  public  officer 
representing  the  people  cannot,  by  making  a  return  to  the  writ 
of  certiorari,  waive  any  failures  or  omissions  on  the  part  of  the 
person  or  corporation  taking  the  proceeding  to  comply  with  the 
practice  prescribed  by  law  in  such  cases.  People  v.  Wcmple,  60 
Hun,  225,  129  N.  Y.  544. 

Where  the  relator  did  not  produce  its  witnesses  for  examina- 
tion before  the  comptroller,  but  furnished  affidavits  which  were 
received  without  objection  on  the  part  of  the  comptroller,  and 
were  considered  by  him  as  evidence,  it  was  held  that  objection 
could  not  be  raised  upon  appeal  that  such  evidence  was  not  com- 
petent within  the  provisions  of  the  statute ;  that  while  the 
comptroller  could  have  required  the  witnesses  to  be  examined 
orally  before  him,  it  was  for  him  to  determine  how  the  evidence 
should  be  produced,  and  he  could  receive  and  treat  the  affidavits 
as  competent  evidence.  Harlan  &  Hollingsworth  Co.  v.  Camp- 
bell, 54  St.  Rep.  451,  139  N.  Y.  68.  On  certiorari  to  review  action 
of  comptroller  in  imposing  taxes  upon  a  corporation,  the  burden 
rests  upon  the  relator  to  show  error  or  mistake.  People  ex  rel. 
Brooklyn  El.  R.  R.  Co.  v.  Roberts,  90  Hun,  537,  36  Supp.  34,  71  St. 
Rep.  41  ;  People  v.  Campbell,  80  Hun,  466,  62  St.  Rep.  304,  30 
Supp.  472. 

The  party  who  seeks  a  readjustment  of  taxes  settled  by  the 
comptroller  must  produce  evidence  to  show  error  of  such  settle- 
ment. People  V.  Cam/^bell,  70  Hun,  507,  53  St.  Rep.  590,  24  Supp. 
20S.  The  determination  of  the  comptroller  upon  the  question  of 
valuation  is    conclusive   unless   clearly   shown    to  be  erroneous. 
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People  ex  rcl.  Edison  El.  Co.  v.  Campbell,  88  Hun,  530,  34  Supp. 
713,  68  St.  Rep.  747.  To  the  same  effect:  People  ex  rel.  Stokes 
V.  Roberts,  90  Hun  533,  36  Supp.  "jt,,  71  St.  Rep.  409  ;  People  ex 
rel.  IV.  E.  Co.v.  Campbell,  145  N.  Y.  587,  65  St.  Rep.  526,  affirm- 
inj^  80  Hun,  466,  62  St.  Rep.  304,  30 Supp.  472  ;  People  ex  rel.  v. 
Roberts,  82  Hun,  313,63  St.  Rep.  574,  31  Supp.  245  ;  People  ex 
rel.  V.  Roberts,  82  Hun,  352,  63  St.  Rep.  573,  31  Supp.  243. 

This  rule  was  reiterated  in  People  ex  rel.  Edison  El.  L.  Co.  v. 
Campbell,  148  N.  Y.  759,  reversing  88  Hun,  530,  34  Supp.  713,  68 
St.  Rep.  747,  on  another  point.  Where  the  tax  has  been  revised 
and  readjusted  and  the  comptroller  has  rendered  his  decision,  the 
power  conferred  by  statute  is  spent.  People  ex  rel.  American 
Surety  Co.  v.  Campbell,  64  Hun,  417,  46  St.  Rep.  228,  19  Supp. 
652.  It  has  been  held  further  upon  this  point  that  the  deter- 
mination of  the  comptroller  should  be  allowed  to  stand.  People 
ex  rel.  A.  C.  &-  D.  Co.  v.  Wemple,  129  N.  Y.  558,  42  St.  Rep. 406, 
af^rming  60  Hun,  225,  38  St.  Rep.  17,  14  Supp.  859. 

Certiorari  cannot  be  sustained  to  review  the  determination  of 
the  comptroller  under  chap.  361  of  the  Laws  of  1881,  where  the 
relator  did  not  first  ask  for  a  rehearing  by  the  comptroller.  People 
ex  rel.  Edison  II.  Co.  v.  Wemple,  33  St.  Rep.  29,  11  Supp.  246. 
In  making  a  revision  of  a  corporation  tax  the  comptroller  acts 
as  an  assessor,  and  it  is  competent  for  him  to  rely  upon  the  books 
and  records  of  the  company  showing  the  amount  of  its  property 
employed  outside  of  the  State.  People  v.  Campbell^  88  Hun,  544, 
34  Supp.  801,  68  St.  Rep.  811. 

Affidavits  of  verification  of  a  petitioner  for  revision  of  an 
assessment  on  a  corporation  need  not  be  signed  by  the  person 
making  it  where  he  has  signed  the  petition  and  his  name  in  the 
affidavit,  nor  is  the  efTect  of  such  affidavit  impaired  by  the  use  of 
the  words  "  to  the  best  of  his  knowledge  and  belief "  at  the  end 
thereof.  People  v.  Campbell,  88  Hun,  544,  34  Supp.  801,  68  St. 
Rep.  811.  The  return  of  the  comptroller  to  a  writ  of  certiorari 
should  state  the  facts  upon  which  he  bases  his  determination. 
People  ex  rel.  Staten  Island  Rapid  Transit  Co.  v.  Roberts,  4  App. 
Div.  334,  38  Supp.  724,  74  St.  Rep.  107. 

The  provisions  of  chapter  361  of  the  Laws  of  1881,  for  an  ap- 
peal by  a  corporation  from  the  determination  of  the  comptroller 
relative  to  taxation  to  a  board  of  State  officers  therein  prescribed, 
do  not  apply  to  a  case  where  the  corporation  claims  that  it  is  not 
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subject  to  any  taxation  whatever.  People  v.  Wemple,  129  N.  Y. 
543,  42  St.  Rep.  272,  reversing  39  St.  Rep.  614,  15  Supp.  718. 

Relief  may  be  given  to  a  corporation  exempt  from  taxation, 
which  has  paid  the  tax  imposed  upon  it,  although  such  payment 
was  not  made  under  coercion.  People  ex  rel.  Ed.  II.  Co.  v. 
Wemple,  141  N.  Y.  471,  57  St.  Rep.  609  ;  see  People  ex  rel. 
Edison  EL  Co.  v.  Wemple,  69  Hun,  367,  52  St.  Rep.  786,  23  Supp. 
661. 

In  determining  the  value  of  the  capital  employed  by  a  corpo- 
ration in  State  of  New  York,  the  comptroller  is  not  bound  by  the 
appraisal  of  the  stock  of  the  corporation  made  by  its  oflficers. 
People  ex  rel.  Schwarzschild  v.  Roberts,  ii  App.  Div.  449,  42 
Supp.  317. 

Where  the  return  of  the  comptroller  on  certiorari  shows  all 
the  proceedings  before  him,  including  his  decision,  he  cannot  be 
required  to  add  items  or  particulars  to  it  and  then  return  it. 
People  ex  rel.      Wiebiisch  v.  Roberts,  18  Misc.  530,  42  Supp.  1089, 

Notice  of  Application  for  Writ. 

SUPREME  COURT— City  and  County  of  New  York. 


In   the  Matter  of  the  Application  of  The  New 
York  Central  &   Hudson  River  Railroad  Com- 
pany for  a  writ  of  certiorari  to  be  directed  to   - 
James   A.    Roberts,    as    Comptroller    of    the 
State  of  New  York. 


Please  take  notice  that  on  the  petition  of  The  New  York  Central 
&  Hudson  River  Railroad  Company,  verified  December  6,  1897, 
and  on  the  undertaking-  for  costs  herein,  filed  with  the  comptroller 
of  the  State  of  New  York,  copies  of  which  are  hereto  annexed,  we 
shall  move  this  court  at  a  Special  Term,  Part  I.,  to  be  held  in  the 
county  court-house,  in  the  city  of  New  York,  on  the  17th  day  of 
December,  1897,  at  10:30  o'clock  in  the  forenoon,  or  as  soon  there- 
after as  counsel  can  be  heard,  for  an  order  for  a  writ  of  certiorari 
and  also  for  a  writ  of  certiorari  to  be  directed  to  you  as  prayed  for 
in  said  petition,  and  to  be  returnable  according  to  law,  and  for 
such  other  and  further  relief  as  may  be  just. 
Dated  New  York,  December  7,  1897. 

Yours,  etc.,  BROWN  &  WELLS, 

Attorneys  for  Petitioner, 
To  Hon.  JAMES  A.  ROBERTS,  36  Wall  Street,  New  Fork, 

Comptroller  0/ the  State  of  New  York, 
Albany,  New  York. 
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Petition. 

To  the  Supreme  Court  0/ the  State  0/  New  Fork  : 

The  petition  of  the  New  York  Central  &  Hudson  River  Railroad 
Company  respectfully  shows  : 

First.  That  it  is  a  railroad  corporation  duly  organized  and  existing 
under  the  laws  of  the  State  of  New  York,  and  engaged  as  a  common 
carrier  of  freight  and  passengers  for  hire  through  the  State  of  New 
York  and  other  States  of  the  United  States,  and  that  it  was  so  en- 
gaged in  business  at  the  times  hereinafter  mentioned. 

Second.  That  during  the  year  ending  June  30,  1896,  your  petitioner 
was  in  receipt  of  tolls  from  its  transportation  business  originating  and 
terminating  within  the  State  of  New  York  ;  that  it  was  also  in  receipt 
of  tolls  from  its  transportation  business  of  an  interstate  character, 
and  that  during  said  year  your  petitioner  was  also  in  receipt  of 
income  from  various  sources  other  than  its  transportation  business 
and  not  arising  from  the  exercise  of  its  corporate  franchise. 

Third.  That  heretofore  and  on  the  i6th  day  of  August,  1896,  and 
on  the  ist  day  of  March,  1897,  your  petitioner,  as  required  by  law, 
made  written  reports  to  the  comptroller  of  the  State  of  New  York  of 
its  condition  at  the  close  of  business  on  June  30,  1896,  stating  the 
amount  of  its  gross  earnings  from  all  sources,  and  the  amount  of  its 
gross  earnings  from  its  transportation  business  originating  and 
terminating  within  this  State;  that  upon  said  report  of  August  18, 

1896,  said  comptroller  settled  an  account  against  your  petitioner  for 
$98,312.76  for  taxes  on  gross  earnings  under  the  provisions  of  §  184 
of  chapter  908  of  the  Laws  of  1896,  which  said  account  included 
taxes  on  tlie  gross  earnings  of  your  petitioner  from  its  transportation 
business  originating  and  terminating  within  the  State  of  New  York, 
and  in  addition  thereto,  taxes  on  gross  earnmgs  from  business  of  an 
interstate  character,  as  well  as  taxes  on  income  derived  from  various 
other  sources. 

Fourth.  That  your  petitioner,  feeling  aggrieved  at  said  determina- 
tion of  said  comptroller,  made  application  for  a  revision  and  read- 
justment of  said  account  for  taxes,  and  on  the  i8th  day  of  March, 

1897,  said  comptroller,  having  heard  the  proofs  and  examined  the 
supplemental  report  of  your  petitioner  of  March  i,  1897,  readjusted 
and  resettled  said  accounts  for  taxes  by  excluding  therefrom  the 
taxes  based  upon  the  gross  earnings  of  your  petitioner  from  trans- 
portation business  of  an  interstate  character,  and  reduced  the  assess- 
ment against  your  petitioner  from  said  sum  of  $98,312.76  to  the  sum 
of  $91,563.60. 

Fifth.  That  your  petitioner,  feeling  dissatisfied  and  aggrieved  with 
said  account  for  taxes  and  the  readjustment  and  resettlement  thereof 
by  said  comptroller,  applied,  on  or  about  the  17th  day  of  March, 
1897,  for  a  rehearing  of  said  application,  and  said  comptroller,  on  the 
9th  day  of  November,  1897,  having  heard  the  proofs  offered  on  behalf 
of  your  petitioner  in  support  of  said  application,  determined  that  said 
account  did  not  include  taxes  which  could  not  have  been  lawfully- 
demanded,  and  declined  to  make  any  revision  or  readjustment  of  the 
same. 
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Sixth.  That  heretofore  and  on  or  about  the  15th  day  of  April,  1897, 
your  petitioner  deposited  with  the  State  treasurer  the  full  amount  of 
the  taxes,  percentage,  interest,  and  other  charges  audited  and  stated 
in  such  account  of  the  State  comptroller. 

Seventh.  That  your  petitioner.  The  New  York  Central  &  Hudson 
River  Railroad  Company,  is  aggrieved  by  the  settlement  of  said  ac- 
count for  taxes,  and  alleges  that  the  determination  of  said  comptroller 
upon  the  application  of  your  petitioner  for  a  revision  and  readjust- 
ment of  the  same  is  erroneous  and  illegal  for  the  following  reasons  : 

1.  That  said  account  includes  taxes  which  could  not  lawfully  be 
demanded. 

{a)  It  includes  taxes  on  the  earnings  of  the  Western  Union  Tel- 
egraph Company  upon  which  that  company  was  taxed  under  the 
provisions  of  said  §  184  of  chapter  908  of  the  Laws  of  1896. 

{h)  It  includes  taxes  on  the  earnings  of  the  American  Express 
Company  and  the  National  Express  Company  upon  which  these 
companies  were  taxed  under  the  provisions  of  said  §  184  of  chapter 
908  of  the  Laws  of  1896. 

(c)  It  includes  taxes  on  income  received  by  the  New  York  Central 
&  Hudson  River  Railroad  Company  from  other  railroad  companies 
for  the  use  of  its  tracks  and  other  property,  paid  to  it  out  of  the 
earnings  of  those  companies  from  their  transportation  business 
within  the  State  of  New  York,  upon  which  said  earnings  said  com- 
panies were  taxed  under  the  provisions  of  said  §  i84  of  chapter  908 
of  the  Laws  of  1896. 

(d)  It  includes  taxes  on  income  derived  from  the  New  York 
Central  &  Hudson  River  Railroad  Company  from  investments  of 
its  capital  stock  in  the  bonds  and  stocks  of  other  corporations,  from 
investments  of  its  capital  stock  in  real  estate,  and  taxes  on  income 
from  miscellaneous  sources,  all  of  which  said  income  was  derived 
from  sources  other  than  its  transportation  business  originating  and 
terminating  in  the  State  of  New  York,  and  which  said  income  is  not 
subject  to  taxation  under  the  provisions  of  §  184  of  chapter  908  of 
the  Laws  of  1896. 

2.  That  §  184  of  chapter  908  of  the  Laws  of  1896,  imposing  the 
tax  in  question,  does  not  include,  and  it  was  not  the  intention  thereof 
to  include,  the  gross  earnings  or  the  income  derived  from  any  other 
source  than  the  transportation  business  originating  and  terminating 
within  this  State. 

3.  That  the  determination  of  said  comptroller  in  the  settlement  of 
said  account  for  taxes  against  your  petitioner  results  in  the  double 
taxation  of  the  same  fund,  or  a  part  thereof,  under  the  same  statute 
for  the  same  purpose. 

4.  That  said  account  includes  taxes  on  receipts  or  income  not  de- 
rived from  the  exercise  of  the  corporate  franchises  of  your  petitioner, 
which  said  income  is  not  subject  to  taxation  under  the  provisions  of 
§  184  of  chapter  908  of  the  Laws  of  1896. 

Eighth.  That  no  previous  application  for  a  writ  of  certiorari  has 
been  made  in  this  matter  by  your  petitioner. 

Wherefore,  your  petitioner  prays  that  a  writ  of  certiorari  may  be 
issued  from  this  court  directed  to  James  A.  Roberts,  as  comptroller 
82 
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of  the  State  of  New  York,  commanding  him  to  certify  and  return, 
all  and  singular  his  proceedings  and  decisions  relative  to  the  settle- 
ment, revisions,  and  readjustment  of  the  account  for  taxes  of  the 
New  York  Central  A  Hudson  River  Railroad  Company  for  tlie  year 
ending  June  30,  1896,  with  all  the  evidence,  documents,  reports, 
records,  and  papers  relating  thereto,  or  duly  certified  or  sworn  copies 
thereof,  in  his  possession,  or  under  his  control,  submitted  to,  or 
considered  by  him  concerning  the  said  account,  and  the  grounds  for 
his  refusal  to  further  revise  and  readjust  the  same,  to  the  end  that 
his  said  determination  may  be  reviewed  and  corrected  by  this  court 
both  upon  the  law  and  the  facts,  and  that  your  petitioner  may  have 
such  other  and  further  relief  as  may  be  just. 

THE  NEW  YORK  CENTRAL  &  IIUD.SON 
BROWN  &  WELLS,  RIVER  R.   R.   CO., 

Altorneys.  By  CHAUNCEY  M.  DEPEW, 

Presi'deiit. 
State  of  New  York, 
City  and  County  of  New  York, 

Chauncey  M.  Depew,  being  duly  sworn,  says  :  That  he  is  presi- 
dent of  the  New  York  Central  &  Hudson  River  Raihoad  Company, 
the  petitioner  named  in  the  above  entitled  proceedings  ;  that  he  has 
read  the  foregoing  petition  and  knows  the  contents  thereof  ;  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true. 

Deponent  further  says,  that  the  reason  this  verification  is  not  made 
by  the  petitioner  is  that  the  petitioner  is  a  corporation  and  deponent 
an  oi^cer  thereof,  to  wit,  president.         CHAUNCEY  M.  DEPEW. 
Sworn  to  before  me  this  6th  ) 
day  of  December,   1897.       \ 

H.   C.    DUVAL, 

Notary  Public,  Kings  Co. 

Undertaking. 
(Title.) 

Whereas,  On  the  12th  day  of  March.  1897,  the  comptroller  of  the 
State  of  New  York  did  revise  and  readjust  the  account  of  the  New 
York  Central  &  Hudson  River  Railroad  Company,  for  taxes  as- 
sessed and  determined  against  it  for  the  year  ending  June  30,  1896, 
under  the  provisions  of  §  184  of  chaptergoS  of  the  Laws  of  1896,  and 
pursuant  to  the  authority  vested  in  him,  did  reduce  the  amount  of 
said  assessment  against  said  company  from  the  sum  of  $98,312.76 
to  the  sum  of  $91,  563.60.  which  said  sum  of  $91,563.60  was  deter- 
mined by  said  comptroller  to  be  the  amount  which  said  company  was 
liable  to  pay  as  taxes  upon  its  gross  earnings  within  the  State  of  New 
York  for  the  year  ending  June  30,   1896  ;  and. 

Whereas,  A  rehearing  of  said  application  for  a  revision  and  read- 
justment of  said  account  for  taxes  was  granted,  and  said  comptroller, 
having  heard  the  proofs  offered  on  behalf  of  said  applicant,  did  de- 
termine that  said  assessment  of  $91,563.60  did  not  include  taxes 
which  could  not  have  been  lawfully  demanded,  and,  on  the  9th  day 
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of  November,  1897,  *^i^  decline  to  make  any  revision  or  readjustment 
of  the  same  ;  and, 

Whereas,  The  said  The  New  York  Central  &  Hudson  River  Rail- 
road Company  is  dissatisfied  and  at^^grieved  with  said  account  for 
taxes,  and  with  the  revision  and  readjustment  thereof,  and  proposes 
to  review  the  same  by  writ  of  certiorari. 

Now,  therefore,  the  Fidelity  &  Deposit  Company  of  INIaryland, 
a  corporation  duly  authorized  by  the  laws  of  the  State  of  New  York 
to  execute  surety  bonds,  having  an  office  and  principal  place  of  busi- 
ness for  said  State  at  No.  35  Wall  Street,  in  the  city  of  New  York, 
does  hereby  undertake  that  if  the  said  writ  of  certiorari,  which  may 
be  granted  upon  the  application  of  the  New  York  Central  &  Hud- 
son River  Railroad  Company,  to  review  the  resettlement  and  read- 
justment by  the  comptroller  of  the  State  of  New  York,  of  said  account 
against  the  New  York  Central  &  Hudson  River  Railroad  Company, 
for  taxes  on  gross  earnings  for  the  year  ending  June  30,  1896,  be 
vacated  and  said  revision  and  readjustment  be  sustained,  the  said 
The  New  York  Central  &  Hudson  River  Railroad  Company,  the 
applicant  for  said  writ  of  certiorari,  will  pay  all  costs  and  charges 
which  may  accrue  against  said  company  in  the  prosecution  of  said 
writ,  including  costs  on  all  appeals  to  any  and  all  courts,  not  ex- 
ceeding the  sum  of  five  hundred  dollars. 

Dated  New  York,  December  4th,  1897. 

FIDELITY  &  DEPOSIT  COMPANY 
OF  MARYLAND, 

HENRY  B.  PLATT, 

{Add  acknowledgment  and  justification. )  Vice-President. 

Indorsed  : — "I  approve  the  within  bond  and  the  sufficiency  of  the 
surety  therein." 

Dated  December  4th,  1897.  F.   SMYTH, 

/  6-.  C. 
Petition. 

To  the  Supreme  Court  0/  the  State  of  New  York: 

Your  petitioner,  the  Niagara  River  Hydraulic  Company,  respect- 
fully shows  to  the  court  as  follows,  to  wit  : 

I.  That  your  petitioner  is  a  corporation  duly  organized  and  existing 
under  the  laws  of  the  State  of  New  York,  having  been  incorporated 
by  an  act  of  the  legislature  of  the  State  of  New  York,  passed  .A.pril 
II,  1832,  and  known  as  chapter  116  of  the  Laws  of  1832,  and  en- 
titled "An  Act  to  Incorporate  the  Niagara  River  Hydraulic  Com- 
pany." 

That  it  is  provided  in  and  by  the  said  act  of  incorporation  that 
your  said  petitioner  is  incorporated  for  "hydraulic  and  manufactur- 
ing purposes,''  as  by  the  said  act  of  mcorporation,  to  which  reference 
is  hereby  made,  will  more  fully  appear. 

That  the  capital  stock  of  your  said  petitioner  consists  of  fifteen 
hundred  shares  of  the  par  value  of  one  hundred  dollars  each,  upon 
eight  hundred  shares  of  which  stock  a  payment  of  thirty  dollars  per 
share  and  no  more  has  been  made,  and  upon  the  remainder  of  which, 
to  wit,  seven  hundred  shares,  a  payment  of  twenty  dollars  per  share 
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and  no  more  has  been  made  ;  and  that  the  said  stock,  as  your  peti- 
tioner is  informed  and  believes,  was  issued  at  or  about  the  time  of 
the  incorporation  of  your  said  petitioner,  in  payment  of  the  purchase 
price  of  certain  real  estate,  to  wit,  an  island  known  as  "Squaw 
Island,"  and  situate  in  the  Niagara  River,  in  the  city  of  Buffalo,  in  the 
State  of  New  York,  which  has  ever  since  remained  the  property  of 
your  ])etitioner.  and  which  is  the  only  property  now  owned  by  your 
petitioner,  or  which  it  has  owned  since  long  prior  to  the  year  1880. 

2.  That  for  several  years  prior  to  the  year  1880,  your  petitioner  had 
not,  nor  has  itat  any  time  since  employed  any  of  its  capital  stock  in 
business  within  the  State  of  New  York  or  elsewhere  in  any  way,  nor 
exercised  the  rights  granted  to  it  by  its  charter,  nor  had  any  regular 
office  for  the  transaction  of  business,  nor  done  any  acts  as  a  corpo- 
ration except  from  time  to  time  to  elect  officers  as  provided  by  its 
act  of  incorporation  ;  nor  paid  any  dividends  upon  its  capital  stock, 
nor  made  any  sales  or  other  disposition  of  any  of  its  property  as 
aforesaid. 

3.  That  the  capital  stock  of  your  said  petitioner  has  not  at  any  of 
the  times  hereinbefore  mentioned,  nor  has  any  part  thereof,  been 
sold,  and,  as  your  petitioner  is  informed  and  believes,  the  said  capi- 
tal stock  has  no  market  value. 

4.  I'hat  the  real  estate  owned  by  your  said  petitioner  as  aforesaid 
has  been  annually  assessed  for  taxation  in  the  city  of  Buffalo,  and 
the  taxes  so  imposed  upon  it  have  been  paid,  not  by  your  petitioner, 
which  has  not  at  any  of  the  times  hereinbefore  mentioned  had  any 
moneys  or  assets  whatsoever,  except  the  said  real  estate,  but  by  the 
individual  stockholders  of  your  petitioner,  who  have  also  provided 
the  moneys  necessary  for  your  petitioner  to  enable  it  to  uistitute 
these  proceedings  and  to  make  the  deposit  required  by  law. 

5.  That  heretofore  and  in  the  years  1895  and  1896,  James  A. 
Roberts,  the  comptroller  of  the  State  of  New  York,  purporting  to  act 
under  the  authority  of  law  known  as  chapter  542  of  the  Laws  of 
1880  and  the  laws  amendatory  thereof  and  supplementary  thereto, 
required  your  petitioner  to  make  certain  reports  to  him  in  regard  to 
its  condition,  and  examined  certain  officers  of  your  petitioner  in  re- 
gard thereto,  and  thereafter  and  on  or  about  the  30th  day  of  April, 
1896,  sent  a  notice  in  writing  to  your  petitioner,  wherein  he  stated 
that  pursuant  to  the  laws  aforesaid  he  had  assessed  against  your 
petitioner  a  tax  amounting  to  $3,600  for  the  sixteen  years  ending  No- 
vember, ist  1895,  and  that  an  account  for  $3, 960  had  been  settled  by 
him  against  your  petitioner,  being  the  amount  of  the  tax  so  assessed 
with  the  penalty  due  thereon. 

6.  That  thereafter  and  within  one  year  from  the  time  when  such 
account  was  so  audited  and  stated  and  notice  thereof  was  sent  to 
your  petitioner,  the  said  comptroller  revised  and  readjusted  such  ac- 
count upon  application  therefor  by  your  petitioner,  and  upon  such 
application  further  evidence,  oral  and  documentary,  was  submitted 
to  the  said  comptroller  by  your  petitioner,  from  which  evidence  the 
facts  stated  in  paragraphs  i,  2,  3,  and  4  hereof  appear  ;  and  partic- 
ularly it  appeared  that  your  petitioner  was  a  manufacturing  corpo- 
ration ;  that  it  had  never  been   engaged  in  any  business  other  than 
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manufacturing,  and  that  during  the  period  covered  by  the  said  tax 
it  had  not  been  engaged  in  any  business,  nor  had  any  office  for  the 
transaction  of  business,  nor  in  anyway  actively  exercised  the  rights 
granted  to  it  by  the  said  charter  ;  and  it  further  appeared  from  such 
evidence  that  the  real  estate  aforesaid  was  not  salable  or  of  any 
considerable  value  ;  all  of  which  facts  will  more  fully  appear  from 
the  statements,  report,  and  evidence  aforesaid,  to  which  reference 
is  hereby  made. 

7.  That  thereafter  and  on  the  20th  day  of  April,  1897,  the  said 
comptroller  sent  a  written  notice  to  your  petitioner  of  his  determina- 
tion upon  such  application,  which  notice  was  to  the  effect  that  the 
said  comptroller,  having  heard  the  proofs  offered  on  behalf  of  your 
petitioner,  did  determine  that  the  assessment  theretofore  made 
against  your  petitioner  should  be  reduced  to  the  sum  of  $3,300, 
which  said  sum  of  $3,300  was  thereby  determined  as  the  amount 
which  the  said  Niagara  River  Hydraulic  Company  was  liable  to  pay 
under  the  provisions  of  chapter  542  of  the  Laws  of  1880,  and  the  acts 
amendatory  thereof,  for  the  sixteen  years  ending  November  i, 
1895,  and  to  which  notice  was  annexed  a  statement  of  account  be- 
tween your  petitioner  and  the  State  of  New  York,  showing  the 
amount  due  by  your  petitioner  to  be  a  tax  of  one  and  a  half  mills  on 
an  appraised  value  of  capital  stock  of  $125,000  for  sixteen  years, 
amounting  to  $3,000,  and  a  penalty  of  10  per  cent.,  amounting  to 
I300,  making  a  total  of  $3,300,  as  aforesaid. 

8.  That  thereafter,  and  on  or  about  the  13th  day  of  May,  1897, 
your  petitioner  deposited  with  the  State  treasurer  of  the  State  of  New 
York  the  full  amount  of  the  taxes,  percentage,  interest,  and  other 
charges  audited  and  stated  in  such  account,  and  did  also,  on  or  about 
the  17th  day  of  May,  1897,  file  an  undertaking  with  the  comptroller 
of  the  State  of  New  York,  in  the  sum  of  $250  with  the  American 
Surety  Company  as  surety,  duly  approved  by  the  Hon.  Frederick 
Smyth,  a  justice  of  the  Supreme  Court,  to  the  effect  that  if  the  writ 
of  certiorari  for  which  your  petitioner  was  about  to  apply  for  the 
purpose  of  reviewing  the  said  determinations  of  the  said  comptroller 
should  be  dismissed,  or  the  determinations  of  the  comptroller  af- 
firmed, the  applicant  for  the  writ  would  pay  all  costs  and  charges 
which  might  accrue  against  it  in  the  prosecution  of  the  writ,  includ- 
ing costs  of  all  appeals. 

9.  That  as  your  petitioner  is  advised  and  verily  believes,  the  deter- 
mination of  the  said  comptroller  may  be  reviewed  by  this  court  by  a 
writ  of  certiorari  and  relief  granted  to  your  petitioner  as  provided 
by  law. 

Wherefore,  your  petitioner  prays  that  a  writ  of  certiorari  may  be 
allowed  by  and  issued  out  of  this  honorable  court  directed  to  the 
said  James  A.  Roberts,  comptroller  of  the  State  of  New  York,  com- 
mandmg  him  to  certify  and  return  to  this  court  all  and  singular  his 
proceedings,  decisions,  determinations,  and  actions,  as  such  comp- 
troller had  and  made  in  the  premises,  or  duly  certified  or  sworn 
copies  thereof,  together  with  the  record  of  the  proceedings  before 
him  in  the  matter  of  the  original  assessment  and  settlement  of  the 
said  account  for  the  said  taxes,  including  the  evidence  taken  by  him 
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therein,  and  the  correspondence  of  your  petitioner  with  the  said 
comptroller  in  the  premises,  and  also  the  said  application  of  your 
petitioner  for  a  resettlement  and  readjustment  of  the  said  account 
thereafter  settled  by  the  said  comptroller,  including  the  evidence  or 
proof,  oral  and  docunicntary,  upon  such  a|)plication.  To  the  end 
that  the  said  jiroceedings,  decisions,  determinations,  and  actions  had 
by  the  said  comptroller  upon  the  orig^inal  assessment  and  settlement 
of  account  against  your  petitioner  and  upon  the  said  application  of 
your  petitioner  for  a  revision  and  resettlement  of  the  said  account 
may  he  reviewed  by  this  court,  both  upon  the  law  and  the  facts,  and 
that  if  such  original  or  resettled  account  shall  be  found  erroneous  or 
illegal  either  in  point  of  law  or  fact,  the  said  assessment  shall  be 
vacated  or  corrected,  and  the  said  account  shall  be  set  aside  or  cor- 
rected, and  restated  by  this  court,  and  that  your  petitioner  may  have 
such  other  and  further  relief  in  the  premises  as  to  the  court  may 
seem  just. 

And  your  petitioner  will  ever  pray,  etc. 

THE  NIAGARA  RIVER  HYDRAULIC 

(  Verification. )  COM  PA  NY, 

By  JAS.   A.    REILLY, 

Secretary. 

Petition. 

To  the  Honorable  the  Supreme  Court  0/ the  State  0/  New  York  : 

The  petition  of  the  Eastman's  Company  of  New  York,  by  Thomas 
F.  Devoe,  its  secretary,  respectfully  shows  : 

1.  That  your  petitioner  is  a  corporation  organized  under  the  laws 
of  the  State  of  New  York,  and,  during  the  years  ending  November 
ist,  1890,  1891,  1892,  1893,  and  1895,  was  engaged  in  business  in 
said  State. 

2.  That  the  authorized  capital  of  your  petitioner  was  the  sum  of 
seven  hundred  and  fifty  thousand  dollars  ($750,000),  divided  into 
7,500  shares  of  the  par  value  of  one  hundred  dollars  ($100)  each,  all 
of  which  had  on  the  first  day  of  November,  1893,  been  issued  for 
good-will,  money,  and  property.  That  on  the  ist  day  of  November, 
1895,  the  authorized  capital  of  your  petitioner  was  the  sum  of  one 
million  dollars  ($1,000,000),  divided  into  10,000  shares  of  the  par  value 
of  $100  each,  all  of  which  had,  on  the  said  ist  day  of  November, 
1895,  been  issued  for  good-will,  money,  and  property. 

3.  That  on  or  about  the  loth  day  of  November,  in  each  of  the 
years  1890,  1891,  1892,  1893,  and  1895,  at  the  request  of  the  State 
coinptroller,  your  petitioner  made,  for  the  then  current  year  ending 
November  ist  of  such  respective  years,  a  report  under  chapter  542, 
Laws  of  1880,  and  the  acts  amending  the  same,  and  delivered  the 
same  to  the  comptroller  of  the  State  of  New  York,  copies  of  which 
reports  are  hereto  annexed,  marked,  respectively,  "Ai,"  "A  2," 
"A  3,"   "A  4,"  "A  5." 

4.  That  after  the  several  deliveries  of  the  said  report  as  aforesaid, 
and  severally,  on  or  about  the  2cth  day  of  December,  1890,  1891, 
1892,  1893,  and  the  20th  day  of  March,  1896,  there  was  ascertained, 
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determined,  and  fixed  under  said  chapter  542,  Laws  of  1880,  as 
amended,  by  the  State  comptroller,  the  amount  of  capital  stock 
employed  by  your  petitioner  in  the  State  of  New  York,  severally  for 
eacl:  of  said  years  as  follows  : 

For  the  year  ending  November  ist,  1890 $750,000  00 

For  the  year  ending  November  ist,  1891 $750,000  00 

For  the  year  ending  November  ist,  1892 $750,000  00 

For  the  year  ending  November  ist,  1893 $750,000  00 

For  the  year  ending  November  ist,  1895.  .    $500,000  00 

5.  That  thereafter,  and  on  or  about  the   20th  day  of  December, 

1890,  1891,  1892,  1893,  and  on  or  about  the  20th  day  of  March,  1896' 
the  State  comptroller,  under  said  chapter  542,  Laws  of  1880,  as 
amended,  severally  fixed  and  determined  the  tax  to  be  paid  by  your 
petitioner   for  the  said    years  severally    ending  November  i,   1890, 

1891,  1892,  1893,  1895,  and  there  was  made  and  settled  by  the  said 
comptroller  an  account  or  accounts  against  your  petitioner  for  taxes 
arising  under  said  act  of  1880  as  amended  for  the  said  years  ending 
November  i,  1890,  1891,  1892,  1893,  1895,  as  follows  : 

For  the  year  ending  November  ist,  1890 $1, 125  00 

For  the  year  ending  November  ist,  1891 $1,12500 

For  the  year  ending  November  ist,  1892 $1, 125  00 

For  the  year  ending  November  ist,  1893 $3,093  75 

For  the  year  ending  November  ist,  1895 $    75000 

6.  That  thereafter,  and  severally,  on  or  about  the  15th  day  of 
January,  1890,  1891,  1892,  1893,  your  petitioner  severally  paid  to  the 
treasurer  of  the  State  of  New  York,  for  and  on  account  of  such 
taxation,  the  said  taxes  so  made  and  settled,  as  follows  : 

January  15th,  1890,  for  the  said  taxation  1890 $1,125  00 

January  15th,   1891,  for  the  said  taxation  1891 $1, 125  00 

January  15th,  1891,  for  the  said  taxation  1892 $1, 125  00 

January  15th,   1891,  for  the  said  taxation  1893 $3,093  00 

July     13th,  1896,    in    full  for   the    said  taxation  and 

penalty   1895 ,.    |     825  00 

the  receipt  for  which  tax  and  penalties  for  the  year  ending  November 
I,  1895,  is  hereto  annexed  marked   "  B. '' 

7.  That  thereafter,  and  on  or  about  April  9th,  1896,  your 
petitioner,  claiming  the  benefit  of  the  right  given  by  chapter  463  of 
the  Laws  of  1889,  to  have  the  decisions  and  determinations  aforesaid 
of  the  comptroller  revised  and  readjusted,  filed  with  the  said  comp- 
troller an  application  in  writing  in  the  form  of  a  verified  petition  for 
a  revision  and  readjustment  of  the  taxes  previously  settled  and 
determined  as  aforesaid,  against  your  petitioner  for  the  years  1890, 
1891,  1892,  1893,  1895,  a  copy  of  which  petition  is  hereto  annexed 
marked  *'C." 

8.  That  the  comptroller  granted  such  a  rehearing  for  the  pur- 
pose of  such  revision  and  readjustment  of  said  taxation,  and  that 
thereafter,  and  on  the  5th  day  of  May,  1896,  a  rehearing  was  had 
before  the  said  comptroller  and  evidence  taken  therein  by  and 
before  said   comptroller,    a   copy   of  which   evidence   and  affidavit 
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supplementary  thereto,  requested  and  received  by  said  comptroller, 
is  hereto  annexed  marked   "D. " 

9.  That  thereafter,  and  on  the  30th  day  of  June,  1896,  said  comp- 
troller refused  to  revise  and  readjust  said  account  theretofore  settled 
against  your  petitioner  and  rendered  his  decision,  a  copy  of  which 
decision  is  hereto  annexed  marked  "E, "  and  your  petitioner  further 
shows  that  thereafter,  and  on  or  about  Jul)'  ist,  1896,  notice  was 
given  by  mail  to  your  petitioner  by  the  said  comptroller  of  said 
refusal  to  revise  and  readjust  said  taxes  so  as  aforesaid  first  assessed 
and  determined  against  your  petitioner. 

10.  And  your  petitioner  further  shows  that  the  said  determination 
of  said  comptroller  of  June  30,  1896.  is  final  in  this  matter,  and  can 
only  be  reviewed  by  this  court  on  certiorari. 

11.  Your  petitioner  further  shows  that  the  appraisal  of  the  value 
of  capital  stock  employed  in  business  in  this  State  by  your  petitioner 
during  said  years  1890,  1891,  1892,  1893,  and  1895  is  erroneous,  by 
reason  of  over-valuation. 

12.  That  your  petitioner  has  filed  with  the  said  comptroller  an 
undertaking  in  the  sum  of  five  hundred  dollars  ($500),  with  sufficient 
sureties,  duly  approved  by  a  justice  of  the  Supreme  Court  of  this 
State,  a  copy  of  which  undertaking  and  approval  thereof  is  hereto 
annexed  marked   "F. " 

Wherefore,  your  petitioner,  desiring  to  review  the  action  of  the 
comptroller  upon  such  application  made  to  him  by  your  petitioner  for 
a  revision  and  resettlement  of  accounts  hereinbefore  set  forth,  prays 
that  a  writ  of  certiorari  may  be  issued  out  of  this  court,  directed  to 
the  comptroller,  State  of  New  York,  commanding  the  said  comp- 
troller to  certify  and  return  to  the  office  of  tlie  clerk  of  Albany 
County  all  and  singular  his  proceedings  had  in  this  matter  and  his 
decisions,  setting  forth  particularly  the  items  of  capital  stock  em- 
ployed by  the  petitioner  within  this  State,  which  items  in  their 
aggregate  valuation,  as  appraised  by  said  comptroller,  are  to  be  set 
forth  as  itemized  and  valued  by  the  comptroller  in  estimating  the 
capital  stock  of  your  petitioner  employed  in  the  State  of  New  York 
during  the  year  ending  November  i,  1895,  as  well  all  his  actions 
in  the  premises  with  the  dates  thereof,  and  all  and  singular  the 
accounts,  affidavits,  reports,  and  all  the  evidence  submitted  to  him, 
said  comptroller,  or  upon  which  is  based  in  whole  or  in  part  his 
decision  upon  said  resettlement,  rehearing,  and  readjustment  of  the 
aforesaid  account,  to  the  end  that  if  said  decision  and  account, 
original  or  resettled,  shall  be  found  erroneous  or  illegal  by  tl^e  said 
Supreme  Court,  they  may  be  revised,  corrected,  or  restated  by  said 
Supreme  Court,  and  for  such  other  and  further  relief  as  may  be  just. 
Dated  New  York,  July  14,   1896. 

EASTMAN'S  CO.   OF  NEW  YORK, 
EDMUND  L.  COLE,  By  THOS.   F.   DE  VOE, 

Attorney  for  Eastman's    Comfyany  Secretary, 

of  Nexv  York,  Office  and  Post- 
office  address,    256-257  Broad- 
-cvay,  A'ezv  York,  N.  Y. 
(^Verification) 
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Order  for  Writ  of  Certiorari. 

At  the  Special  Term,  Part  I.,  of  the  Supreme  Court,  held  in  and  for 
the  First  Judicial  District,  at  the  county  court-house,  in  the  city 
of  New  York,  on  the  17th  day  of  December,  1897  : 

Present : — Hon.  Charles  H.  Truax,  Justice. 

1 

The  People  of  the  State  of  New  York  on  the 
Relation  of  The  New  York  Central  &  Hudson 
River  Railroad  Company, 

James  A.  Roberts,  as  Comptroller  of  the  State  of 
New  York. 


Upon  reading  and  filing  the  petition  of  The  New  York  Central  & 
Hudson  River  Railroad  Company,  verified  December  6,  1897,  together 
with  a  notice  of  motion  or  a  writ  oi  certiorari,  with  proof  of  due  service 
thereof  on  James  A.  Roberts,  comptroller  of  the  State  of  New  York  ; 
Now,  after  hearing  David  Willcox.  of  counsel  for  the  relator,  in  favor 
of  the  motion,  no  one  appearing  in  opposition  thereto,  on  motion 
of  Brown  &  Wells,  attorneys  for  said  relator, 

It  is  ordered,  that  a  writ  of  certiorari  as  prayed  for  in  said  petition 
be  issued,  directed  to  James  A.  Roberts,  as  comptroller  of  the  State 
of  New  York  ;  that  said  writ  be  returnable  within  twenty  days  after 
the  service  thereof,  at  the  office  of  tlie  clerk  of  the  county  of  Albany, 
and  that  said  writ  be  allowed  and  signed  and  sealed  by  the  clerk  of 
this  court.  C.    H.    T., 

Enter,  Justice  Supreme  Court. 

Writ  of  Certioriari. 


The  People  of  the  State  of  New  York,  on  the 
Relation  of  the  New  York  Central  &  Hudson 
River     Railroad     Company,    to     James     A.  ' 
Roberts,  as  Comptroller  of  the  State  of  New 
York. 


Whereas,  We  have  been  informed  by  the  petition  of  the  New  York 
Central  &  Hudson  River  Railroad  Company,  verified  December  6, 
1897,  that  James  A.  Roberts,  as  comptroller  of  the  State  of  New  York, 
did,  on  the  12th  day  of  March,  1897,  grant  in  part  a  certain  applica- 
tion made  by  said  The  New  York  Central  &  Hudson  River  Rail- 
road Company,  a  railroad  corporation  duly  organized  and  existing 
under  the  laws  of  the  State  of  New  York, to  the  said  comptroller,  to 
revise  and  readjust  its  account  for  taxes  assessed  against  it  under  the 
provisions  of  chapter  908  of  the  Laws  of  1896,  on  gross  earnings  for 
the  year  ending  June  30,  1896,  and  did  on  the  9th  day  of  November, 
1897,  upon  a  rehearing  of  said  application,  decline  to  make  a  further 
revision  and  readjustment  of  said  account ; 
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That  the  full  amount  of  the  taxes,  percentage,  interest,  and  other 
charges  audited  and  stated  in  said  account  have  been  deposited  with 
the  State  treasurer,  and  that  an  undertaking  for  costs  has  been 
filed  by  said  company  with  the  State  comptroller  in  accordance  with 
the  statutes  in  such  cases  made  and  provided  ; 

That  said  account  as  settled  by  said  comptroller  includes  taxes 
which  could  not  lawfully  be  demanded,  and  that  James  A.  Roberts, 
as  comptroller  of  the  State  of  New  York,  has  in  his  custody  and  un- 
der his  control,  the  said  application,  and  the  reports,  evidence, 
documents,  decisions,  and  other  records  and  papers  upon  which  said 
decisions  were  made,  and  which  are  required  to  be  certified  ;  and 

Wherkas,  a  notice  of  motion  for  a  writ  of  ceriioriari,  together  with 
a  copy  of  the  petition  and  the  undertaking  for  costs  in  this  proceeding, 
was  duly  served  upon  the  comptroller  of  the  State  of  New  York,  on 
the  7th  day  of  December,  1897,  and  said  motion  was  duly  granted 
and  an  order  therefor  made,  and  we  being  willing  to  be  certified  of 
the  said  proceedings,  and  of  all  things  and  documents  appertaining 
to  the  same, 

Do  command  you,  James  A.  Roberts,  as  comptroller  of  the  State 
of  New  York,  to  certify  and  return  to  us  at  the  office  of  the  clerk  of 
the  county  of  Albany,  in  the  city  of  Albany,  New  York,_  within 
twenty  days  after  the  service  of  this  writ  upon  you,  all  and  singular, 
your  proceedings  and  decisions  relative  to  the  revision  and  readjust- 
ment of  the  account  for  taxes  of  the  New  York  Central  &  Hudson 
River  Railroad  Company  for  the  year  ending  June  30,  1896,  with  all 
the  evidence,  documents,  reports,  records,  and  papers  relating  thereto, 
or  duly  certified  or  sworn  copies  thereof,  in  your  possession  or  under 
your  control,  submitted  to  or  considered  by  you  concerning  the  said 
account,  and  the  grounds  for  your  refusal  to  further  revise  and  read- 
just the  same,  to  the  end  that  your  said  determination  may  be  re- 
viewed and  corrected  by  this  court  both  upon  the  law  and  the  facts. 

Witness:  The  Hon.  Charles  H.  Truax,  one  of  the  justices  of  the 
Supreme  Court,  in  and  for  the  city  and  county  of  New  York,  at  a 
Special  Term  thereof,  Part  I.,  held  in  the  county  court-house,  in 
the  city  of  New  York,  on  the  21st  day  of  December,  1897. 

By  the  court.  HENRY  D.  PURROY, 

BROWN  &  WELLS,  Clerk, 

Altys.  /or  PetilioJier, 

36    Wall  Street,  New  Fork. 

Indorsed  :— "The  within  writ  oi  cerlwrart  is  hereby  allowed." 

Dated  New  York,  N.  Y.,  Dec.  18,  1897. 

CHARLES  H.  TRUAX, 

/  ^.  a 
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Return  to  Writ  of  Certiorari. 

SUPREME  COURT— Albany  County. 


The  People  of  the  State  of  New  York  ex  rel. 
The  New  York  Central  &  Hudson  River 
Railroad  Company, 


agst. 

James  A.  Roberts,  as  Comptroller  of  the  State 
of  New  York. 

To  the  Supreme  Court  0/  the  State  0/  New  York  : 

James  A.  Roberts,  comptroller  of  the  State  of  New  York,  makes 
return  to  the  writ  of  certiorari  herein  as  follows  : 

1.  That  he  is  and  has  been  since  January  i,  1894,  comptroller  of 
the  State  of  New  York. 

2.  That  he  admits  the  truth  of  the  allegations  contained  in  para- 
graphs ist,  3d,  4th,  5th,  6th,  and  8th,  and  denies  the  truth  of  the 
allegations  contained  in  paragraphs  2d  and  7th  of  the  petition  herein. 

3.  That  he  returns  the  following  accounts,  documents,  papers,  and 
proceedings,  and  evidence  : 

{a)   Gross  earnings,  report  received  August  19,  1896. 

(6)  Application  for  a  rehearing,  dated  March  17,  1897. 

(c)  Supplementary  and  revised  report  verified  March  i,  1897. 

{d)  The  affidavit  of  Charles  E.  Patterson  verified  July  8,  1897, 
with  Schedules   "A,"   "B,"   "C,"  and   "D"  thereto  annexed. 

{e)  The  evidence  taken  before  the  comptroller  May  13,  1897, 

(_/■)  The  evidence  taken  before  the  comptroller  September  i,  1897. 

{g)  The  charter  of  The  New  York  Central  &  Hudson  River  R.  R. 
Company.  . 

4.  That  he  further  returns  that  he  determined  that  the  gross  earn- 
ings including  its  gross  earnings  from  its  transportation  and  transmis- 
sion business  and  business  necessary  and  incidental  thereto  and  part 
thereof,  excluding  earnings  derived  from  business  of  an  interstate 
character,  amounted  for  the  year  ending  June  30,  1896,  to  $18, 3 12, 719,- 
38,  and  that  the  relator  was  properly  taxable  as  and  for  an  additional 
franchise  tax  measured  by  the  above  amount  in  the  sum  of  $91,563.60. 

5.  That  in  imposing  the  tax  above  described,  the  comptroller 
acted  strictly  in  accordance  with  the  law  regulating  his  duties,  and 
that  his  determination  of  the  said  amount  of  gross  earnings  was  just 
and  correct,  and  that  the  tax  imposed  on  him  as  aforesaid  is  legal 
and  justifiable,    and  should  be  sustained. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  the 
[l.  s.J   seal  of  my  office  this  7th  day  of  February,  1898. 

JAMES  A.  ROBERTS, 

Comptroller. 
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ARTICLE  I. 

Relation  of  the  Act  to  State  Laws. 

The  right  to  pass  uniform  laws  relative  to  bankruptcy  is  re- 
served to  Congress  by  the  Constitution.  The  first  act  for  that 
purpose  was  passed  1800,  and  repealed  after  three  years.  The 
second  act  remained  in  existence  two  years,  from  1841  to  1843. 
The  third  act  was  passed  in  1867,  and  was  finally  repealed  in 
1878.  The  present  law  was  passed  in  1898,  to  take  effect  upon 
its  passage,  with  the  proviso  that  no  petition  for  voluntary  bank- 
ruptcy should  be  filed  within  one  month  after  its  passage,  and 
no  petition  for  involuntary  bankruptcy  within  four  months  after 
its  passage.  The  act  contains  provisions  that  proceedings  com- 
menced under  State  insolvency  law  before  the  passage  of  the  act 
shall  not  be  affected  by  it.  A  very  full  discussion  as  to  bank- 
ruptcy and  insolvency  laws  in  England  and  America  is  contained 
in  Albany  Law  Journal,  vol.  21,  pages  87  and  106,  and  vol.  22, 
page  66,  and  the  difference  between  insolvency  and  bankruptcy 
laws  considered  and  commented  upon. 

The  National  Bankruptcy  Law,  enacted  in  July,  1898,  is 
necessarily  of  great  importance  in  considering  the  method  of 
dealing  with  insolvent  debtors.  The  provisions  of  the  Code  and 
of  the  Revised  Statutes  relating  to  insolvent  debtors,  and  perhaps 
general  assignments,  will  necessarily  fall  largely  into  disuse  by 
reason  of  the  enactment  of  this  statute,  since  neither  the  pro- 
visions for  the  discharge  of  insolvent  debtors  nor  the  General 
Assignment  Act  are  sufificient  to  discharge  a  debtor  from  his 
debts  except  in  so  far  as  the  provisions  of  the  Two-Thirds  Act  are 
concerned.  This  act  has  been,  however,  little  used,  and  has 
never  been  in  much  favor.     No  attempt  will  be  made  to  give  the 

*  Collier  on  Bankruptcy  is  the  leading  authority.     Black  on  Bankruptcy  also  treats 
the  subject. 
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practice  under  the  Bankruptcy  Act,  as  that  is  a  matter  entirely 
outside  the  scope  of  the  present  work  ;  but  as  a  matter  of  con- 
venience attention  is  called  to  the  provisions  of  the  act  which 
define  cases  of  bankruptcy  and  determine  who  may  become  bank- 
rupts, being  portions  of  §§  3,  4,  and  5  of  chap.  3  of  the  act,  and 
§  70  of  chap.  7  of  the  act,  which  states  what  title  to  the  property 
vests  in  the  trustee  of  the  estate  of  the  bankrupt,  as  these  pro- 
visions will  serve  to  indicate  the  scope  of  the  provisions  of  the 
act  and  aid  in  determining  when  it  is  necessary  or  advisable  to 
proceed  under  the  Bankruptcy  Act. 

An  assignee  in  bankruptcy  may,  under  the  provisions  of  chap. 
314  of  the  Laws  of  1858,  bring  a  creditor's  action  to  set  aside  a 
fraudulent  conveyance,  although  no  creditor  has  obtained  a  judg- 
ment. Southard  v.  Benner,  72  N.  Y.  424,  5  Abb.  N.  C.  184,  af- 
firming 7  Daly,  40.  So  an  assignee  in  bankruptcy  may  maintain  an 
action  to  set  aside  a  chattel  mortgage  given  by  a  bankrupt,  though 
as  to  him  it  is  valid,  if  from  the  circumstances  the  agreement 
under  which  it  was  given  was  fraudulent  to  the  creditors. 
Brackett  v.  Harvey,  25  Hun,  502,  citing  Southard  v.  Benner,  72 
N.  Y.  424. 

In  Dewey  v.  Moyer,  72  N.  Y.  70,  it  seems  that  if  an  assignee  in 
bankruptcy  refuses  or  neglects  to  sue  for  or  reclaim  property 
fraudulently  transferred  by  a  bankrupt,  the  creditors  may  com- 
mence an  action  to  reach  the  property,  making  the  assignee  and 
the  debtors  and  his  transferees  parties  defendant  ;  and  in  such 
action  the  property  will  be  administered  directly  for  the  creditors  ; 
also,  that  when  the  assignee  has  lost  the  right  to  sue  by  not  bring- 
ing an  action  within  two  years  as  limited  by  the  then  bankrupt 
law,  the  creditors  may  bring  the  action  in  their  own  names. 

When  Congress  exercises  its  power  under  the  Constitution  and 
establishes  a  system  of  bankruptcy,  the  law  enacted  by  it  is 
paramount  and  superior  to  other  laws  relating  to  the  same  sub- 
ject-matter. The  State  Laws  on  the  subject  of  insolvency  are 
not  repealed  by  the  Bankruptcy  Law,  but  their  operation  and 
■effect  is  suspended  as  long  as  the  National  Bankruptcy  Law  re- 
mains a  statute.  Collier  on  Bankruptcy,  428,  citing  Sturgis  v. 
Croicninshicld,  ^^\\&2X.  122  ;  Baldivin  v.  Hale,  i  Wall.  223; 
Blanchard  v.  Russel,  13  Mass.  i  ;  Betts  v.  Bagley,  29  Mass.  572  ; 
In  re  Reynolds,  8  R.  L  845  ;  S.  C.  9  B.  R.  50;  Adams  v.  Storey,  I 
Paine,  79  ;  Ogden  v.  Saunders,  12  Wheat.  213. 
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The  weight  of  authority  is  that  after  the  passage  of  the  Bank- 
ruptcy Act  the  insolvency  laws  of  the  State  are  in  abeyance.  In 
Shyrock  v.  DasJiorc,  13  B.  R.  481,  cited  in  Collier  on  Bankruptcy 
429,  it  is  said  that  the  decided  cases  on  this  point  arrange  them- 
selves in  three  classes,  and  authorities  are  cited  to  that  view. 
First,  those  which  hold  that  the  passage  of  the  Bankrupt  Law  in 
and  of  itself  suspended  the  State  law  on  the  same  subject  so  that 
they  could  not  operate  upon  persons  or  cases  within  the  purview 
of  the  Bankrupt  Act.  Second,  those  which  hold  that  though  the 
State  law  operates  on  cases  within  the  purview  of  the  Bankruptcy 
Law,  yet  if  is  not  in  itself  repugnant  to  the  Bankruptcy  Law,  but 
consistent  with  its  main  provisions,  it  is  not  in  abeyance  until 
the  Bankruptcy  Law  is  put  in  force  in  the  courts  of  the  United 
States,  though  until  then  it  does  not  impede  the  operation  of  the 
Bankruptcy  Law.  Third,  those  which  assert  that  the  State  laws, 
whether  repugnant  or  not,  exist  and  operate  with  full  force  and 
vigor  until  the  Bankruptcy  Law  attaches  upon  the  person  or  prop- 
erty of  the  bankrupt,  and  that  is  not  until  it  is  judicially  ascer- 
tained that  the  petitioner  is  a  person  entitled  to  the  benefits  of 
the  bankruptcy  first  by  being  declared  a  bankrupt  by  a  decree 
of  the  court. 

Upon  the  theory  that  general  assignments  for  the  benefit  of 
creditors,  valid  at  common  law,  are  not  in  their  object  or  nature 
similar  to  bankruptcy  proceedings,  it  was  held,  in  Mayer  v.  Hell- 
man,  91  U.  S.  946,  that  a  State  statute  which  merely  attempted 
to  regulate  such  assignments  and  did  not  create  the  right  was 
not  suspended  by  the  Bankruptcy  Law.  The  conclusion  of  Mr. 
Collier  on  the  subject  (page  430)  is  *'  that  the  weight  of  authority 
is  that  the  Bankruptcy  Law  suspends  any  State  insolvency  law 
whose  general  object  is  the  same  as  that  of  the  Bankruptcy  Law, 
and  which  acts  upon  the  same  persons  and  has  practically  the 
same  scope  and  effect." 

ARTICLE  II. 

Citations  from  Federal  Act.    §§  3,  4,  5,  70  in  part. 

§  3.  Acts  of  bankruptcy. 

[a)  Acts  of  bankruptcy  by  a  person  shall  consist  in  his  having  (i)  conveyed,  trans- 
ferred, concealed,  or  removed,  or  permitted  to  be  concealed  or  removed,  any  part  of 
his  property  with  intent  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of  them  ;  or 
(2)  transferred,  while  insolvent,  any  portion  of  his  property  to  one  or  more  of  his 
creditors  with  intent  to  prefer  such  creditors  over  his  other  creditors ;  or  (3)  suffered 
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or  permitted,  while  insolvent,  any  creditor  to  obtain  a  preference  through  legal  pro- 
ceedings, and  not  having  at  least  five  days  before  a  sale  or  final  disposition  of  any 
property  affected  by  such  preference  vacated  or  discharged  such  preference  ;  or  (4) 
made  a  general  assignment  for  the  benefit  of  his  creditors  ;  or  (5)  admitted  in  writing 
his  inability  to  pay  his  debts  and  his  willingness  to  be  adjudged  a  bankrupt  on  that 
ground. 

(d)  A  petition  may  be  filed  against  the  person  who  is  insolvent  and  who  has  com- 
mitted an  act  of  bankruptcy  within  four  months  after  the  commission  of  such  act. 
Such  time  shall  not  expire  until  four  months  after  (i)  the  date  of  the  recording  or 
registering  of  the  transfer  or  assignment  when  the  act  consists  in  having  made  a 
transfer  of  any  of  his  property  with  intent  to  hinder,  delay,  or  defraud  his  creditors, 
or  for  the  purpose  of  giving  a  preference  as  hereinbefore  provided,  or  a  general  as- 
signment for  the  benefit  of  his  creditors,  if  by  law  such  recording  or  registering  is  re- 
quired or  permitted,  or,  if  it  is  not,  from  the  date  when  the  beneficiary  takes  notorious, 
exclusive,  or  continuous  possession  of  the  property,  unless  the  petitioning  creditor  has 
received  actual  notice  of  such  transfer  or  assignment. 

(c)  It  shall  be  a  complete  defence  to  any  proceedings  in  bankruptcy  instituted  under 
the  first  subdivision  of  this  section  to  allege  and  prove  that  the  party  proceeded  against 
was  not  insolvent  as  defined  in  this  act  at  the  time  of  the  filing  of  the  petition  against 
him,  and  if  solvency  at  such  date  is  proved  by  the  alleged  bankrupt  the  proceedings 
shall  be  dismissed,  and  under  said  subdivision  one,  the  burden  of  proving  such  solvency 
shall  be  on  the  alleged  bankrupt.  *  *  *  * 

§  4.  Who  may  become  bankrupts. 

(a)  Any  person  who  owes  debts,  except  a  corporation,  shall  be  entitled  to  the  bene- 
fits of  this  act  as  a  voluntary  bankrupt. 

(l>)  Any  natural  person,  except  a  wage-earner  or  a  person  engaged  chiefly  in  farming 
or  the  tilling  of  the  soil,  any  unincorporated  company,  and  any  corporation  engaged 
principally  in  manufacturing,  trading,  printing,  publishing,  or  mercantile  pursuits, 
owmg  debts  to  the  amount  of  one  thousand  dollars  or  over,  may  be  adjudged  an  in- 
voluntary bankrupt,  upon  default  or  an  impartial  trial,  and  shall  be  subject  to  the 
provisions  and  entitled  to  the  benefits  of  this  act.  Private  bankers,  but  not  national 
banks  or  banks  incorporated  under  State  or  Territorial  laws,  may  be  adjudged  invol- 
untary bankrupts. 

§  5.  Partners. 

(a)  A  partnership,  during  the  continuation  of  the  partnership  business,  or  after  its 
dissolution,  and  before  the  final  settlement  thereof,  may  be  adjudged  a  bankrupt. 

(/')  In  the  event  of  one  or  more,  but  not  all  of  the  members  of  a  partnership  being 
adjudged  bankrupt,  the  partnership  property  shall  not  be  administered  in  bankruptcy, 
unless  by  consent  of  the  partner,  or  partners,  not  adjudged  bankrupt,  but  such  partner 
or  partners,  not  adjudged  bankrupt,  shall  settle  the  partnership  business  as  expedi- 
tiously as  its  nature  will  permit,  and  account  for  the  interest  of  the  partner  or  partners 
adjudged  bankrupt. 

§  70.  Title  to  property. 

(a)  The  trustee  of  the  estate  of  a  banKrupt  upon  his  appointment  and  qualification, 
and  his  successor  or  successors,  if  he  shall  have  one  or  more,  upon  his  or  their  a.p- 
pointment  and  qualification,  shall,  in  turn,  be  vested  by  operation  of  law, -with  the  title 
of  the  bankrupt,  as  of  the  date  he  was  adjudged  a  bankrupt,  except  in  so  far  as  it  is 
to  property  which  is  exempt,  to  all  (i)  documents  relating  to  his  property ;  (2)  interests 
in  patents,  patent  rights,  copyrights,  and  trade-marks  ;  (3)  powers  which  he  might 
have  exercised  for  his  own  benefit,  but  not  those  which  he  might  have  exercised  for 
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some  other  person  ;  (4)  property  transferred  by  him  in  fraud  of  his  creditors  ;  (5)  prop- 
erty which  prior  to  the  filing  of  the  petition  he  could  by  any  means  have  transferred 
or  which  might  have  been  levied  upon  and  sold  under  judicial  process  against  him  ; 
provided,  that  when  any  bankrupt  shall  have  any  insurance  policy  which  has  a  cash 
surrender  value  payable  to  himself,  his  estate  or  personal  representatives  he  may, 
within  thirty  days  after  the  cash  surrender  value  has  been  ascertained  and  stated  to 
the  trustee  by  the  company  issuing  the  same,  pay  or  secure  to  the  trustee  the  sum  so 
ascertained^and  stated,  and  continue  to  hold,  own,  and  carry  such  policy  free  from  the 
claims  of  the  creditors  participating  in  the  distribution  of  his  estate  under  the  bank- 
ruptcy proceedings,  otherwise  the  policy  shall  pass  to  the  trustees  as  assets ;  and  (6) 
rights  of  action  arising  upon  contracts  or  from  the  unlawful  taking,  or  detention  of,  or 
injury  to,  his  property.    #    *    «    » 
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ARTICLE  I. 

Common  Law  and  Statutory  Regulations.    §§  i,  28. 

§  1.  Title. 

This  act  may  be  cited  for  all  purposes  as  "  The  general  assignment  act  of  eighteen 
hundred  and  seventy-seven." 
L.  1877,  ch.  466,  §  I. 

§  28.  Chapter  three  hundred  and  forty-eight  of  the  Laws  of  eighteen  hundred  and 
sixty,  entitled  "  An  act  to  secure  to  creditors  a  just  division  of  the  estates  of  debtors 
■who  convey  to  assignees  for  the  benefit  of  creditors,"  and  the  several  acts  amendatory 
thereof,  are  hereby  repealed ;  but  this  shall  not  affect  any  proceedings  had,  and  any 
proceedings  pending  under  the  acts  hereby  referred  to  may  be  continued  under  this  act. 

General  assignments  for  the  benefit  of  creditors  are  not 
treated  in  the  Code  of  Civil  Procedure,  but  a  general  assignnnent 
is  a  special  proceeding  and  is  treated  as  such.  Matter  of  Thorny 
10  Daly,  71  ;  Matter  of  Potter,  8  St.  Rep.  261.  It  is  therefore 
treated  in  this  work  in  connection  with  other  special  proceedings. 
It  is  also  very  closely  allied  in  its  objects  to  proceedings  with 
reference  to  insolvent  debtors,  so  that  a  treatise  on  practice  in 
special  proceedings  would  be  incomplete  if  it  failed  to  treat  of 
this  subject. 

General  assignments  for  the  benefit  of  creditors  were  not,  in  the 
first  instance,  provided  for,  or  even  regulated,  by  statute.  They 
arose  as  a  matter  of  practice  and  as  such  grew  up  in  this  country. 
Dunhavi  v.  Waterman,  ij  N.  Y.  9.  They  were  first  regulated  by 
statute  in  this  State  in  i860,  and  certain  restrictions  placed  upon 
them,  and  the  manner  in  which  the  trust  should  be  executed 
pointed  out  and  regulated.  In  1877  the  General  Assignment 
Law    was    enacted    in    substantially   its   present   form,  retaining 
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all  the  features  of  the  act  of  i860,  but  being  more  thorough 
in  its  details  and  far-reaching  in  its  provisions.  Provisions  with 
regard  to  preferences  have  been  added  and  amendments  made 
from  time  to  time.  The  arrangement  of  the  statute  cannot  be 
commended,  and  it  does  not  seem  to  have  been  drawn  with  that 
degree  of  care  and  skill  that  a  matter  of  such  importance  would 
seem  to  demand.  A  large  number  of  adjudications  have  been 
made  under  this  and  previous  statutes.  In  Ludingtons  Petition^ 
5  Abb.  N.  C.  307,  Austin  Abbott,  as  referee,  states  the  history 
of  legislation  on  this  subject.  He  says  that  "  The  policy  of  legis- 
lation with  regard  to  general  assignments  has  been  to  secure 
publicity,  by  acknowledgment  and  record,  and  to  subject  the 
assignors  and  their  estates,  from  the  time  of  the  making  of  the 
assignment,  to  the  summary  jurisdiction  of  the  court  ;  to  require 
the  assignee  to  give  security  promptly,  as  a  condition  of  his 
power  to  convert  and  apply  assets  under  it  ;  to  authorize  the 
assignee  to  gain  possession  of  all  the  assets,  by  compelling 
debtors  to  make  discovery  ;  and  to  authorize  the  assignee  to 
ascertain  who  claim  as  creditors  by  advertising  for  claims,  and 
requiring  verified  vouchers.;  lastly,  to  provide  a  simple  and  direct 
method  of  accounting,  modeled  upon  that  provided  for  executors 
and  administrators."  He  adds  that  the  jurisdiction  of  the  court 
is  similar  to  that  exercised  by  surrogates,  and  that  the  practice 
of  administering  estates  of  decedents  is  a  proper  guide  in  the 
interpretation  and  application  of  analagous  provisions  of  the  Gen- 
eral Assignment  Statute. 

The  common-law  assignment  for  the  benefit  of  creditors  is  a 
means  or  mode  chosen  by  the  assignor  for  the  distribution  of  his 
property  among  his  creditors.  It  is  also  a  contract  with  them, 
the  validity  of  which  depends  upon  their  assent.  It  is  under- 
stood to  mean  a  transfer  by  the  debtor  of  all  his  property  to  the 
assignee  for  the  payment  of  his  debts,  by  which  the  assignor 
completely  divests  himself  of  the  title  to  the  assigned  property. 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  vol.  3,  p.  5. 

The  essential  elements  of  such  assignment  is  the  voluntary 
conveyance  of  the  debtor's  property  in  trust  to  sell  the  assigned 
property  and  distribute  the  proceeds  among  his  creditors. 
Bishop  on  Insolvent  Debtors,  1 10. 

"  The  assignment  is  not  like  a  gift  of  property  upon  conditions 
open  to  the  acceptance  or  rejection  of  the  donee.     It  is  a   pay- 
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ment  by  the  assignor  of  his  debts  upon  his  own  plan.  The  deed 
of  assignment  is  in  no  sense  a  contract  between  the  debtor  and 
his  creditors,  and  it  does  not  depend  for  its  vaHdity  in  law  upon 
their  assent.  It  is  a  means  or  mode  which  the  statute  permits 
to  be  adopted  by  an  insolvent  debtor  for  the  distribution  of  his 
estate  among  his  creditors,  and  so  long  as  he  has  acted  without 
fraud,  in  fact  or  in  law,  and  has  complied  with  the  prescriptions 
of  the  act,  his  conveyance  to  an  assignee  for  the  purposes  stated 
therein  will  stand  and  be  effective.  If  the  distribution  is  to  be 
made  unequally  among  the  creditors  and  some  arc  preferred  to 
others  in  payment,  the  assignment  is  not  viewed  by  the  courts 
with  any  favor,  and  is  only  tolerated  and  upheld  when  all  condi- 
tions are  met  for  the  prevention  of  fraud.  {^NicJiols  v.  McEwen, 
17  N,  Y.  22.)  The  debtor's  proceeding  sets  at  naught  whatever 
elements  of  superiority  the  non-preferred  creditor's  claim  may 
possess,  as  it  may  nullify  the  results  of  any  diligent  effort  on  his 
part  to  secure  his  debt.  It  compels  him  to  submit  to  inequality 
in  payment  and  to  take  his  pro  rata  share  of  the  estate,  unless 
he  discovers  and  can  establish  its  invalidity."  Mills  v.  Park- 
hurst,  126  N.  Y.  94. 

In  order  to  constitute  a  general  assignment  there  must  be  a 
voluntary  conveyance  or  transfer  of  the  whole  of  the  debtor's 
property.  Lewis  v.  Miller^  23  Week.  Dig.  495  ;  Ticmeyer  v.  Turn- 
quist,%^  N.  Y.  516;  Knappv.  Macgowan,  96  N.  Y.  75;  Royer 
Wheel  Co.  v.  Fielding,  loi  N.  Y.  504.  The  property  is  conveyed 
in  trust  to  the  assignee,  who  takes  title  for  the  performance  of 
his  trust  duties  only  and  must  convert  the  estate  into  money. 
Brown  v.  Guthrie,  no  N.  Y.  435  ;  Hine  v.  Bowe,  46  Hun,  146, 
afifirmed,  114  N.  Y.  350. 

It  is  not  necessary  that  the  creditors  should  assent  to  such 
assignment,  but  such  assent  is  presumed.  Cunningham  v.  Free- 
horn,  1 1  Wend.  240.  It  is  an  act  of  duty  by  the  debtor  to  his 
creditors  to  make  the  fund  available  for  their  benefit,  and  the 
debtor  may  at  any  time  before  his  property  passes  from  his  con- 
trol assign  it  to  trustees  for  distribution  among  his  creditors. 
Nicollv.  Mumford,  4  Johns.  Ch.  522.  And  this  is  true,  although 
it  may  embarrass,  hinder,  and  delay  his  creditors.  Nicholson  v, 
Lcavitt,  6  N.  Y.  510;  Jacobs  v.  Remsen,  36  N.  Y.  668  ;  Hauselt  v. 
Vilinar,  y6  N.  Y.  630. 

Voluntary  assignments  are  so  called  because  they  are  the  free- 
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will  act  of  the  debtor,  are  not  clue  to  any  compulsion  of  law,  and 
are  without  consideration.  This  lack  of  consideration  and  the 
presence  of  the  trust  is  a  distinguishing  characteristic  between  as- 
signments and  a  sale,  to  which  they  are  sometimes  compared. 
The  assignment  mnst  be  absolute,  free  from  all  reservations,  by 
which  the  grantor  divests  himself  of  his  legal  and  equitable  estate, 
and  deprives  those  claiming  under  him  of  any  legal  or  equitable 
rights  in  the  property.  In  other  words,  all  the  debtor's  property 
passes  to  the  assignee.  Headley  on  Assignments,  2 1 ,  citing  Briggs 
V.  Davis,  21  N.  Y.  574,  and  other  authorities. 

Previous  to  the  enactment  of  the  statute  in  this  State,  and 
until  the  enactment  of  the  statute  of  1877  regulating  the  control 
of  general  assignments,  they  were  looked  upon  with  some  disfavor 
by  the  courts,  and  set  aside  upon  technical  grounds  which  would 
not  be  considered  insufficient  to  affect  their  validity.  The  cur- 
rent of  recent  authority  upon  the  subject  is  decidedly  in  favor  of 
sustaining  general  assignments,  particularly  where  they  are  made 
without  preferences,  in  this  respect  showing  a  marked  change 
in  the  trend  of  authority.  See  Mayer  v.  Helhian,  91  U.  S.  496- 
500;  Reedv.  Mclntyre,  98  U.  S.  507.  In  the  latter  case  the  de- 
cision by  Justice  Harlan  says:  "The  right  of  the  debtor  at 
common  law  to  devote  his  whole  estate  to  the  satisfaction  of  the 
claims  of  his  creditors  results,  as  Chief  Justice  Marshall  held, 
from  that  absolute  ownership  which  a  person  has  over  that  which 
is  his  own.  Brasher  v.  West,  7  Peters,  608  ;  Mayer  v.  Hellnian, 
91  U.  S.  496.  Assignments  of  property  for  such  purpose,  not 
made  with  intent  to  hinder,  delay,  or  defraud  creditors,  were  up- 
held at  common  law,  even  where  certain  articles  were  preferred 
in  the  distribution  of  the  debtor's  effects."  A  very  full  history 
of  legislation  on  this  subject  will  be  found  in  Bishop  on  Insolvent 
Debtors,  p.   118. 

It  will  be  noticed  that  the  provisions  of  the  statute  regulating 
general  assignments  extend  to  assignments  of  this  character, 
but  it  does  not  attempt  to  define  their  purpose  or  intent  in  any 
way,  but  only  to  determine  the  form  and  manner  of  execution 
and  procedure  for  the  purpose  of  carrying  out  its  intent. 


13 iS  GENERAL  ASSIGNMENT. 

Art.  2.     Requisites  of  Assignment. 

ARTICLE  II. 
Requisites  of  Assignment.    §  2. 

Sub.  I.  Who  may  assign  and  to  whom. 

2.  Form  and  contents  of  assignment. 

3.  Validity  and  effect  of  assignment. 

4.  Interpretation  and  construction  of  assignment. 

Sub.  i.  Who  may  Assign  and  to  Whom. 

§  2.  To  be  in  writing;  contents;  acknowledgment;  recording; 
assent  of  assignee. 

Every  conveyance  or  assignment  made  by  a  debtor  of  his  estate,  real  or  personal, 
or  both,  to  an  assignee  for  the  creditors  of  such  debtor,  shall  be  in  writing,  and  shall 
specifically  state  therein  the  residence  and  kind  of  business  carried  on  by  such  debtor 
at  the  time  of  making  the  assignment,  and  the  place  at  which  such  business  shall 
then  be  conducted,  and  if  such  place  be  in  a  city,  the  street  and  number  thereof,  and 
if  in  a  village  or  town  such  apt  designation  as  shall  reasonably  identify  such  debtor. 
Every  such  conveyance  or  assignment  .shall  be  duly  acknowledged  before  an  officer 
authorized  to  take  the  acknowledgment  of  deeds  and  shall  be  recorded  in  the  county 
clerk's  office  in  the  county  where  such  debtor  shall  reside  or  carry  on  his  business  at 
the  date  thereof.  An  assignment  by  co-partners  shall  be  recorded  in  the  county  where 
the  principal  place  of  business  of  such  co-partners  is  situated.  When  real  property  is 
a  part  of  the  property  assigned,  and  is  situated  in  a  county  other  than  the  one  in 
which  the  original  assignment  is  required  to  be  recorded,  a  certified  copy  of  such  as- 
signment shall  be  filed  and  recorded  in  the  county  where  such  property  is  situated. 
The  assent  of  the  assignee,  subscribed  and  acknowledged  by  him,  shall  appear  in 
writing  embraced  in  or  at  the  end  of,  or  indorsed  upon  the  assignment,  before  the 
same  is  recorded,  and,  if  separate  from  the  assignment,  shall  be  duly  acknowledged. 

Laws  1877,  ch.  466,  §  2,  as  amended  L.  1888,  ch.  249. 

It  will  be  seen  that  this  provision  assumes  the  existence  of  as- 
signments of  this  character,  and  does  not  attempt  to  define  their 
purpose  or  intent  in  any  way,  but  simply  to  determine  the  form 
and  manner  of  execution  in  the  most  general  way.  The  right 
to  make  a  general  assignment,  with  preferences,  grows  out  of  the 
right  of  an  individual  to  pay  such  of  his  creditors  and  in  such 
manner  as  he  pleases,  provided  the  others  are  not  defrauded.  It 
is  an  act  of  duty  by  the  debtor  to  his  creditors  to  make  the  fund 
available  for  their  benefit,  and  a  debtor  may  at  any  time,  before 
his  property  passes  from  his  control,  assign  it  to  trustees  for  dis- 
tribution among  his  creditors.  Nicollv.  Mtunford,  4  Johns.  Cas. 
522.  And  this  is  true  though  it  may  incidentally  hinder  and  delay 
his  creditors.  Nicholson  v.  Lcavitt,  6  N.  Y.  510;  Jacobs  v.  Re- 
ceiver, 36  id.  669  ;  Hauseltw  Vilinar,  y6  id.  630.  And  the  assign- 
ment may  be  made  by  any  person  capable  of  making  a  contract. 
Fox  V.  Heath,  21  How.  384. 
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But  one  co-partner  cannot  assign  the  co-partnership  property 
that  it  is  not  within  the  scope  of  the  co-partnership  agreement, 
and  cannot  be  implied  from  it.  Fishery.  Murray,  i  E.  D.  Smith, 
41  ;  Adee  v.  Cornell,  25  Hun,  78  ;  Welles  v.  March,  30  N.  Y.  i\A, ; 
Coope  V.  Bozvles,  42  Barb.  87  ;  Gates  v.  Andrews,  37  N.  Y.  657. 
If  authorized  to  do  so  by  his  co-partner,  one  may  execute  the 
assignment,  and  such  consent  may  be  implied.  Roberts  v.  Shep- 
hard,  2  Daly,  no;  Kelly  v.  Baker,  2  Hill,  531;  Baldwin  v. 
Tyrnes,  19  Abb.  32.  Or  it  may  be  ratified  by  the  other  partner 
even  though  an  infant.  Coope  v.  Bowles,  42  Barb.  87  ;  Adee  v. 
Cornell,  93  N.  Y.  572  ;  Sheldon  v.  Smith,  28  Barb.  593.  The 
fact  that  a  partner  has  absconded  will  authorize  the  other  part- 
ner or  partners  to  execute  a  general  assignment.  Welles  v. 
March,  30  N.  Y.  344  ;  Palmer  v.  Meyers,  43  Barb.  509 ;  National 
Bank  V.  Sackett,  2  Daly,  397  ;  Lowcnstein  v.  Flauraud,  82  N.  Y. 
494.  But  this  must  not  be  a  mere  absence  from  the  county 
without  intent  to  defraud  creditors.  Pettee  v.  Orscr,  6  Bos. 
123;  Coope  V.  Bowles,  42  Barb.  87.  After  dissolution,  when 
the  partnership  assets  have  been  transferred  in  good  faith  to 
continuing  partners,  they  may  assign  the  property  transferred 
for  the  payment  of  their  debts,  but  it  must  be  without  intent  to 
defraud  former  creditors.  Smith  v.  Howard,  20  How.  12 1  ; 
Dimon  v.  Hazard,  32  N.  Y.  65  ;  Paton  v.  Wright,  15  How.  481  ; 
Heye  v.  Bolles,  2  Daly,  231  ;  Hard  v.  Mulligan,  8  Abb.  N.  C.  58 ; 
Mattison  v.  Demarest,  4  Rob.  161  ;  Lester  v.  Pollock,  3  id.  691. 

As  to  the  right  of  a  surviving  partner  to  make  an  assignment, 
no  question  seems  to  have  arisen,  but  the  power  to  make  pref- 
erences in  such  a  case  does  not  seem  to  be  clearly  settled.  It 
was  upheld  in  Loeschigk  v.  Addison,  4  Abb.  (N.  S.)2io,  where  the 
assignment  was  made  directly  to  the  creditor,  and  was  questioned 
in  Hutchinson  v.  Smith,  7  Paige,  26,  where  the  assignment  was  to 
a  trustee.  It  was  also  upheld  in  Williams  v.  Whedon,  39  Hun, 
98,  although  liable  to  be  set  aside  by  representatives  of  deceased 
partner.  See  elaborate  note.  Abb.  Dig.,  1886,  p.  20.  A  partner 
may  assign  his  interest  in  the  firm  property,  subject  to  payment 
of  firm  debts.  Kirby  v.  Schoonmaker,  3  Barb.  Ch.  46  ;  Haggerty 
V.  Granger,  15  How.  243;  Menagh  v.  Whittvell,  52  N.  Y.  146; 
Davis  v.  Grove,  27  How.  70.  An  assignment  may  be  made  by  a 
limited  partnership,  but  it  will  be  void  if  it  provides  for  payment 
of  a  debt  due  to  the  special  partner  before  all  the  other  creditors 
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are  paid.  Mills  v.  Argall,  6  Paige,  577  ;  l^an  Alstyne  v.  Cook,  25 
N.  Y.  492.  And  the  general  partners  in  a  limited  partnership 
cannot  make  an  assignment  with  preferences  under  i  R.  S.  >J§ 
20,  21.  In  such  case  when  an  assignment  with  preferences  was 
sought  to  be  made,  and  afterward  a  second  assignment  was  made 
by  the  same  parties  to  the  same  assignee,  the  latter  assignment 
was  held  valid.  Schwartz  v.  Souttcr,  103  N.  Y.  683.  An  assign- 
ment executed  only  by  the  general  partner  is  valid.  Robinsonv. 
Mcintosh,  3  E.  D.  S.  221  ;  Darroiv  v.  Bruff,  36  How.  479.  In 
assignments  by  a  firm,  the  partnership  property  must  be  first  ap- 
plied to  pay  firm  debts.  Bogart  v.  Haight,  9  Paige,  296  ;  Scott 
V.  Guthrie,  25  id.  512  ;  Wilson  v.  Robinson,  21  N.  Y.  587  ;  Walsh 
V.  Kelley,  42  Barb.  98  ;  Egbert  v.  Wood,  3  Paige,  517  ;  Grovcr  v. 
Wakeman,  11  Wend.  187;  Leslie  v.  Wallack,  3  Robt.  691.  And 
if  otherwise  applied  the  assignment  is  void.  Bank  of  Granville 
V.  Cohe7i,  6  St.  Rep.  318.  And  it  cannot  provide  for  payment  of 
individual  debts  out  of  the  surplus  pro  rata  in  case  the  individual 
debts  of  the  different  members  of  the  firm  are  unequal.  Crook 
V.  Rindskopf,  21  Week.  Dig.  31.  Although  partnership  debts 
may  be  preferred  by  a  member  of  the  firm  out  of  his  individual 
assets.  See  Royer  Wheel  Co.  v.  Fielding,  loi  N.  Y.  504;  O' Neil 
V.  Salmon,  25  How.  246  ;  Van  Rossum  v.  Walker,  ii  Barb.  237  ; 
Kirby  v.  ScJioonmaker,  3  Barb.  Ch.  46.  Where  one  partner  has 
diverted  trust  funds,  the  firm  cannot  give  a  preference  for  their 
payment,  and  the  assignment  attempting  to  do  so  is  void. 
Denton  v.  Merrill,  5  St.  Rep.  387.  Individual  debts  cannot  be 
paid  out  of  firm  assets  till  firm  debts  are  paid.  Walsh  v.  Kelley, 
42  Barb,  98  ;  Jackson  v.  Cornell,  i  Sandf.  Ch.  348  ;  Wilson  v. 
Robinson,  21  N.  Y.  587.  The  case  is  otherwise  where  the  debt 
of  the  individual  member  has  been  assumed  by  the  firm.  Turner 
V.  Jaycox,  ^o  Barb.  164.  It  may  be  shown  that  the  preference 
of  individual  debts  out  of  firm  property  was  without  intent  to 
defraud.  Cox  v.  Piatt,  32  Barb.  126.  But  in  case  of  such  an  as- 
signment, the  burden  rests  on  the  assignee  to  show  that  the 
individual  assets  arc  sufficient  to  pay  the  individual  debts. 
Knauth  v.  Bassett,  34  Barb.  31.  Where  an  assignment  contem- 
plated the  appropriation  of  all  the  partnership  and  individual 
property  of  each  partner  first  to  the  payment  of  the  partnership 
debts;  second,  the  surplus,  if  any,  due  each  partner,  to  the  pay- 
ment of  his  individual  debt.s,  it  was  held  that  the  assignment  was 
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not  fraudulent  as  to  the  individual  creditors  of  either  partner,  be- 
cause his  individual  property  is  applied  to  payment  of  firm  debts. 
Becker  v.  Leonard,  3  St.  Rep.  765. 

A  general  assignment  of  the  assets  of  a  general  partnership  for 
the  benefit  of  creditors  may  be  legally  executed  in  the  name  of 
the  firm  by  one  of  the  partners,  if  done  by  the  oral  assent 
of  all  the  partners.  Hooper  v.  Baillie,  118  N.  Y.  413;  Klumpp 
V.  Gardner,  114  N.  Y.  154,  distinguishing  Sutherland  v. 
Bradner,  116  N.  Y.  410.  A  general  assignment  maybe  made 
by  any  person  capable  of  making  a  contract.  Fox  v.  Heath,  21 
How.  Pr.  384.  But  one  co-partner  cannot  assign  the  co-partner- 
ship property,  for  to  do  so  is  not  within  the  scope  of  the  partner- 
ship agreement  and  cannot  be  implied  from  it.  Fisher  v.  Murray ^ 
I  E.  D.  Smith  341  ;  Adeev.  Cornell,  25  Hun,  78  ;  Welles  v.  March, 
30  N.  Y.  344;  Coope  V.  Boivles,  42  Barb.  87  ;  S.  c.  18  Abb.  Pr. 
422,  28  How.  Pr.  10  ;  Havens  v.  Hussey,  5  Paige,  30 ;  Gates  v. 
Andrews,  37  N.  Y.  657.  However,  if  a  co-partner  is  authorized 
to  do  so  by  his  partners,  one  may  execute  such  assignment ;  such 
authority  may  be  either  oral  or  written.  Roberts  v.  Shepard,  2 
Daly,  210  ;  Nat.  Bk.  of  Troy  v.  Seriven,  63  Hun,  375  ;  Martine  v. 
Robinson,  78  Hun,  115,  60  St.  Rep.  498;  Kelly  v.  Baker,  2  Hilt. 
531  ;  Baldwin  v.    Tynes,  19  Abb.  Pr.  32. 

It  may  be  ratified  by  the  other  partner,  even  though  an  infant. 
Coope  V.  Bowles,  42  Barb.  87  ;  Adce  v.  Cornell,  93  N.  Y.  572  ; 
Sheldon  v.  Smith,  28  Barb.  593.  While  one  or  more  of  the  part- 
ners cannot  execute  a  general  assignment  without  the  consent  of 
all,  if  it  appears  by  the  acts  or  declarations  before  or  after  the 
assignment  of  the  partners  who  did  not  sign  that  they  assented 
to  it,  it  is  valid.  Klumpp  v,  Gardner,  114  N.  Y.  153.  A  general 
assignment  relating  solely  to  the  property  of  partners,  all  of 
which  is  personal,  and  reciting  that  it  is  made  by  the  firm  to 
which  the  firm  name  is  subscribed  by  one  of  the  partners,  who 
declares  in  the  certificate  of  acknowledgment  "  that  he  executed 
the  same  as  and  for  said  firm  (giving  its  name)  and  under  its  au- 
thority and  instructions  of  the  members  of  said  firm,"  is  not  void 
on  its  face  by  reason  of  the  manner  of  its  execution  ;  such  an  as- 
signment may  be  legally  executed  in  the  name  of  the  firm  by  one 
of  the  partners  if  done  with  the  oral  assent  of  all.  Hooper  v. 
Baillie,  118  N.Y.  413;  S.  c.  135  N.  Y.  617;  to  the  same  effect  see 
Healdw.  MacGowan,  15  Daly,  233,  25  St.  Rep.  579  ;  Sherman  v. 


1322  GENERAL   ASSIGNMENT. 


Art.  2.     Requisites  of  Assignment. 


Jenkins,  70  Hun,  593.  But  temporary  insanity  of  one  partner 
will  not  authorize  the  other  partner  to  make  a  general  assignment. 
Stadclman  v.  Lochr,  47  Hun,  327. 

A  resident  of  a  State  of  which  the  laws  forbid  the  making  of  a 
preferential  assignment  and  which  declare  it  void,  doing  business 
in  this  State,  may  make  a  valid  preferential  assignment  here. 
Smedleyv.  Smith,  15  Daly,  421,  28  St.  Rep.  414,  8  Supp.  lOO, 
affirmed,  126  N.  Y.  637.  After  dissolution  assignment  may  be 
made  by  continuing  partners.  Sta^iton  v.  Wcstovcr,  loi  N.  Y. 
265  ;  Crane  v.  Roosa,  40  Hun,  455  ;  Burhansw  Kelly,  17  St.  Rep. 
552.  Surviving  partner  may  make  an  assignment.  Williams  v. 
Whedon,  109  N.  Y.  333;  Haynes  v.  Brookes,  116  N.  Y.  487; 
Durant  v.  Pier  son,  124  N.  Y.  444  ;  Beste  v.  Berger,  17  Abb.  N.  C. 
162,  affirmed,  no  N.  Y.  644.  Assignment  by  liquidating  partner 
containing  preferences  is  not  merely  voidable,  but  void.  Schivartz 
V.  Sautter,  103  N.  Y.  683.  But  if  made  in  good  faith  for  the 
equal  benefit  of  all  creditors  it  will  be  valid.  Robinson  v.  Mc- 
intosh, 3  E.  D.  Smith,  221  ;  Jackson  v.  Sheldon,  9  Abb.  Pr.  127. 

Where  a  member  of  a  firm  who  defends  an  action  to  set  aside 
an  assignment  for  the  benefit  of  creditors,  on  the  ground  of  his 
not  assenting,  it  is  a  ratification  of  the  assignment.  Hooper  v. 
Beecher,  igSt.  Rep.  320,  15  Supp.  113.  Where  one  partner  is 
authorized  by  letter  of  an  absent  partner  to  make  an  assignment 
for  the  benefit  of  creditors,  he  may  make  a  general  assignment. 
Healdw.  McGoivan,  15  Daly,  233,  25  St.  Rep.  577,  5  Supp.  450; 
see,  also.  Hooper  v.  Bailie,  118  N.  Y.  413,  reported  29  St.  Rep 
52,  reversing  7  St.  Rep.  415  ;  Martine  v.  Robinson,  78  Hun,  115. 
In  the  latter  case  it  is  held  it  is  not  necessary  to  show  an  ex- 
press consent  to  the  execution  of  a  general  assignment  for  the 
benefit  of  creditors  by  a  partner  not  executing  it,  ashis  assent  may 
be  inferred.     S.  C.  reported  28  Supp.  1056,  60  St.  Rep.  498. 

Corporations  independent  of  the  statute  can  make  general  as- 
signments for  the  benefit  of  creditors.  Coats  v.  Donnell,  94N.  Y. 
168.  But  chapter  325,  Laws  of  1825,  enacts  that  it  is  not  lawful 
for  an  incorporated  company  to  make  any  transfer  or  assignment 
in  contemplation  of  insolvency,  and  declares  any  such  assignment 
void.  Harris  v.  Thompson,  1 5  Barb.  62 ;  Sibell  v.  Remsen,  i^^ 
N.  Y.  95.  Loving  v.  Vulcanising  Co.,  36  Barb.  329  ;  Bowen  v. 
Lease,  5  Hill,  221  ;  Paulding  v.  Chrome  Steel  Co.,  94  N.  Y.  334. 
This  rule  applies  to  banking  associations.     Dutclier  v.  Importers 
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&  Traders  National  Bank,  59  N.  Y.  5  ;  Robinson  v.  Bank  of 
Attica,  2\  id.  406.  But  it  seems  other  moneyed  corporations  are 
exempted  by  the  same  statute,  but  they  cannot  give  preferences. 
Marine  Bank  V.Clements,  31  N.  Y.  33;  Curtis  v.  Leavitt,  15  id. 
9;  Hillv.  Reed,  16  Barb.  280  ;  Hulpbut  v.  Carter,  21  id.  221. 

An  assignment  made  for  the  benefit  of  creditors  in  this  State 
by  an  insolvent  foreign  corporation,  valid  under  the  laws  of  its 
domicil,  will  be  recognized  as  valid  in  this  State.  Vanderpoelv. 
Gorman,  140  N.  Y.  563;  Rogers  \.  Pell,  154  N.  Y.  518.  It  was 
held  in  that  case  that  where  an  insolvent  foreign  corporation  by 
its  board  of  directors  passed  resolutions  "  that  the  company  exe- 
cute a  general  assignment,"  without  especially  deputing  any  one 
to  do  so,  that  it  authorized  its  president  to  make  an  assignment 
for  the  company.  It  is  well  settled  that,  independent  of  statute, 
a  corporation  can  make  an  assignment  for  the  benefit  of  its  cred- 
itors. DeRuyter  v.  Trustees  of  St.  Peters  CJiurcJi,  3  Barb.  Ch. 
119,  124,  afifirmed,  3  N.  Y.  238;  Haxton  v.  Bishop,  3  Wend.  13  ; 
Coates  V.  Donnell,  94  N.  Y.  168  ;  Vanderpoel  v.  Gorman,  140 
N.  Y.  563. 

As  early  as  1825,  however,  the  legislature  of  this  State  passed 
an  act  prohibiting  corporations  from  making  assignments  in  con- 
templation of  insolvency,  and  declared  such  assignments  void. 
This  was  incorporated  in  the  Revised  Statutes,  and  as  amended 
from  time  to  time  remained  the  law  of  the  State  up  until  1890, 
when  provisions  of  like  character  were  incorporated  in  the  Stock 
Corporation  Law.  In  1892  the  provisions  of  the  Stock  Cor- 
poration Law  on  this  subject  were  amended  so  as  to  read  as 
follows  : 

§  48.  Prohibited  transfers  to  oflQ.cers  or  stockholders. 

No  corporation  which  shall  have  refused  to  pay  any  of  its  notes  or  other  obligations 
•when  due,  in  lawful  money  of  the  United  States,  nor  any  of  its  officers  or  directors, 
shall  transfer  any  of  its  property  to  any  of  its  officers,  directors,  or  stockholders, 
directly  or  indirectly,  for  the  payment  of  any  debt,  or  upon  any  other  consideration 
than  the  full  value  of  the  property  paid  in  cash.  No  conveyance,  assignment,  or 
transfer  of  any  property  of  any  such  corporation  by  it  or  by  any  officer,  director,  or 
stockholder  thereof,  nor  any  payment  made,  judgment  suffered,  lien  created,  or  se- 
curity given  by  it  or  by  any  officer,  director,  or  stockholder  when  the  corporation  is 
insolvent  or  its  insolvency  imminent,  with  the  intent  of  giving  a  preference  to  any  par- 
ticular creditor  over  other  creditors  of  the  corporation,  shall  be  valid. 

The  Statute  as  it  stood  before  the  repeal  applied  to  banking 
associations.     Dutcher  v.  Imp.  &  Tr.  Nat.  Bank,  59  N.  Y.  5. 
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There  docs  not  seem  to  be  any  express  provision  of  law  pro- 
hibiting assignments  except  in  cases  of  preferences  by  banking 
associations,  whatever  view  may  be  taken  by  the  courts  as  to  the 
policy  of  allowing  such  assignments,  in  view  of  the  statutory 
provisions  on  the  subject.  It  seems  that  moneyed  corporations, 
other  than  banking  corporations,  were  not  included  under  the  stat- 
ute prohibiting  general  assignments,  although  prohibited  from 
giving  preferences.  Marine  Bank  v.  Cloncnts,  31  N.  Y.  33; 
Curtis  V.  Leavitt,  15  N.  Y.  9;  Hurlbutv.  Carter,  21  Barb.  221  ; 
HUH.  Reed,  16  Barb.  280.  It  is  said  in  Croll  v.  Empire  State 
Knitting  Company,  17  App.  Div.  282,  third  department,  May,  1897, 
that  the  inference  to  be  drawn  from  the  fact  that  the  Revised 
Statutes,  which  in  effect  forbade  insolvent  corporations  from 
making  an  assignment  for  the  benefit  of  creditors,  was  repealed 
by  §  48  of  the  Stock  Corporation  Law  (which  latter  section,  as 
amended  by  chap.  688  of  the  Laws  of  1892,  provides  that  "  no  cor 
poration  which  shall  have  refused  to  pay  any  of  its  notes  or  other 
obligations  when  due  *  *  *  shall  transfer  any  of  its  property 
*  •*  *  for  the  payment  of  any  debt  or  upon  any  other  consid- 
eration than  the  full  value  of  the  property  paid  in  cash.  Any  con- 
veyance, assignment,  or  transfer  of  any  property  of  any  such  cor- 
poration by  it  *  *  *  when  the  corporation  is  insolvent  or  its 
insolvency  is  imminent  with  the  intent  to  give  a  preference  to  any 
particular  creditor  over  other  creditors  of  the  corporation  shall 
be  invalid  "),  is  that  of  the  common-law  right  of  a  corporation, 
insolvent,  to  make  a  general  assignment  for  the  benefit  of  its  cred- 
itors, is  restored  subject  to  the  condition  that  the  assignment 
must  be  without  preferences.  Citing  Vanderpoel  v.  Gorman,  140 
N.  Y.  568;  Home  Bank  v.  Brewster  Co.,  17  Misc.  442,  15  App. 
Div.  338,  in  support  of  that  view. 

The  assignee  must  be  named  in  the  assignment, — a  provi- 
sion for  a  new  assignee  in  case  of  resignation  of  the  person  named 
is  void.  Planck  v.  Schermerhorn,  3  Barb.  Ch.  644.  Any  person 
may  be  selected  as  assignee,  subject  to  the  power  of  the  court  to 
remove  any  incompetent  person.  Cram  v.  Mitchell,  i  Sandf.  Ch. 
251  ;  Webb  v.  Daggett,  2  Barb.  11.  A  creditor  may  be  assignee. 
Haivley  v.  Mancius,  7  Johns.  Ch.  174.  But  a  creditor  who  ac- 
cepts the  trust  cannot  enforce  a  judgment  he  may  hold  by  execu- 
tion. Rogers  V.  Rogers,  Yio^iXi.  Ch.  515.  Nor  can  a  firm  assign- 
to  one  of  the  partners.     Sezvallv.  Urscll,  2  Vcdgc,    175.     The   se- 
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lection  of  a  relative  or  friendly  assignee  may,  however,  be  strong- 
and  almost  conclusive  evidence  of  a  fraudulent  intent  in  making 
the  assignment.  Currie  v.  Hart,  2  Sandf.  Ch.  353  ;  Cram  v. 
Mitchell,  I  id.  251  ;  Reed  v.  Emery,  8  Paige,  417;  Connah  v. 
Sedgwick,  I  Barb.  210;  Browning  v.  Hart,  6  id.  91.  More  than 
one  person  may  be  named,  although  all  need  not  act,  but  all 
who  qualify  must  act,  or  be  discharged  by  the  court  or  the  cred- 
itors. Brcnnan  v,  Wison,  4  Abb.  N.  C.  279;  Thatcher  v.  Candee, 
3  Keyes,  160;  Dicfcndorf  v.  Spraker,  10  N.  Y.  246;  Moir  v. 
Brown,  14  Barb.  39. 

A  foreign  corporation  has  power  to  make  a  general  assignment 
for  creditors  under  the  laws  of  this  State,  if  such  assignment 
would  be  valid  under  the  law  of  its  domicil.  Rogers  v.  Pell,  154 
N.  Y.  518,  49  N.  E.  Rep.  75.  A  resolution  of  the  board  of  di- 
rectors "  that  the  company  execute  a  general  assignment,"  which 
does  not  designate  any  person  to  act,  authorizes  the  president  to 
execute  the  instrument.  Rogers  v.  Pell,  154  N.  Y.  518,  49  N.  E. 
Rep.  75. 

A  resolution  authorizing  the  execution  of  a  general  assignment 
to  a  trustee  to  be  nominated  by  the  president  does  not  author- 
ize the  president  to  select  himself  as  assignee,  but  his  act  in  so 
doing  is  not  void,  but  only  voidable  at  the  election  of  the  com- 
pany.    Rogers  v.  Pell,  154  N.  Y.  518,  49  N.  E.  Rep.   75. 

An  assignment  which  was  valid  in  the  State  of  its  domicil, 
when  made  by  a  foreign  corporation,  will  be  recognized  as  valid 
here,  so  as  to  permit  assignee  to  sue  for  possession  of  its  assets 
here,  where  the  assignment  does  not  conflict  with  the  claims  of 
domestic  creditors.  Franzen  v.  Ziminer,  90  Hun,  103,  70  St. 
Rep.  407,  35  Supp.  612.  It  was  held  at  Special  Term  in  the  case 
of  Home  Bank  v.  Brewster,  17  Misc.  442,  that  a  domestic  cor- 
poration has  a  right,  under  §  48  of  the  Stock  Corporation  Law, 
to  make  a  general  assignment  without  preferences.  It  was  held 
that  the  case  of  the  Troy  Waste  Manfg  Co.  v.  Harrison,  was  no 
longer  an  authority  ;  this  decision  is  based  upon  Vanderpoel  v. 
Gorman,  140  N.  Y.  563. 

In  the  absence  of  a  statute  forbidding  it,  an  assignment  for  the 
benefit  of  creditors  may  be  made  to  an  assignee  who  is  not  a  citizen 
or  resident  of  the  State  where  the  assignment  is  made,  or  where 
the  debtor  resides.  Bachrack  v.  Norton,  132  U.  S.  337.  An  as- 
-signment  may  be  made  to  a  relative  or  creditor.     Shiilta  v.  Hoag- 
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land,  85  N.  Y.  464.  Although  it  is  said  that  a  judgment  credit- 
or by  accepting  office  of  assignee  waives  his  right  to  enforce 
the  judgment  by  levy  and  sale  under  execution.  Hawlcy  v. 
Mancius,  7  Johns.  Ch.  174;  Rogers  v.  Rogers,  Hopk.  Ch.  515. 
But  an  assignment  cannot  be  made  by  the  partners  to  one  mem- 
ber of  the  firm.  Sczvall  V.  Russell,  2  Paige,  175.  The  assignee, 
however,  has  no  liberty  or  choice  in  selecting  a  successor  to  him- 
self. Cravi  V.  MitcJiell,  i  Sandf.  Ch.  251  ;  Planck  v.  ScJiermerhorny 
3  Barb.  Ch.  644. 

Where  an  assignment  names  several  assignees  and  provides  that 
they  must  all  act  in  order  to  render  the  assignment  valid,  all 
must  accept  or  the  assignment  is  void.  Brennan  v.  Wilson,  71 
N.  Y.  502.  Under  the  same  authority  is  found  the  rule  that 
when  more  than  one  accept,  all  accepting  must  act. 

The  power  in  an  assignment  to  name  a  successor  to  the  as- 
signee in  case  he  wishes  to  resign  vitiates  the  assignment.  Planck 
v.  SeJiervierhorn,  3  Barb.  Ch.  644.  The  earlier  cases  held  that 
the  appointment  of  an  insolvent  assignee  was  evidence  of  fraud 
on  the  part  of  the  assignor.  Reed  v.  E)>iery,  8  Paige,  417;  Hag- 
garty  v.  Pittnian,  i  Paige,  298.  This  view  is  now  no  longer  held  in 
view  of  the  provision  requiring  a  bond  from  the  assignee  of  an 
amount  sufficient  to  protect  creditors.  Friend  v.  Michaelis,  15 
Abb.  N.  C.  354;  BosHvick  v.  Burnett,  74  N.  Y.  317  ;  In  re  Pad- 
dock, 6  How.  215  ;  Pearce  v.  Beach,  12  How.  404. 

In  Matter  of  Mellen,  45  St.  Rep.  349,  Van  Brunt,  J.,  speaking 
for  the  court,  says:  "  It  seems  to  us  that  this  record  exemplifies 
to  a  striking  degree  the  impropriety  of  the  appointment  of  an 
assignee  for  the  benefit  of  creditors  who  is  a  non-resident  of  the 
State.  Although  it  is  now  claimed  that  the  assignee  in  question 
appointed  an  attorney  to  appear  in  all  proceedings  which  might 
be  brought  against  him,  it  is  apparent  from  the  facts  upon  this 
record  that  service  of  the  papers  upon  the  assignee  was  impeded 
to  such  an  extent  by  such  non-residence  that  he  was  enabled  to 
delay  his  appearance  because  thereof.  Although  this  of  itself 
would  not  have  been  sufficient  to  justify  the  removal  of  the  as- 
signee, there  are  other  facts  disclosed  which  shows  that  no  other 
conclusion  could  have  been  arrived  at.  See,  also,  upon  this 
point,  Blackinglon  v.  GoldsmitJi,  3  How,  Pr.  (N.  S.)  yy  ;  Nat. 
Park  Bk.  V.  Wliitniore,  40  Hun,  499,  appeal  dismissed,  104 
N.  Y.  297. 
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Sub.  2.  Form  and  Contents  of  Assignment. 

The  assignment  usually  recites  a  nominal  consideration  from 
the  assignee  to  the  assignor,  but  it  is  not  absolutely  necessary. 
Cunningham  v.  Freeborn,  1 1  Wend.  240  ;  Kellogg  v.  Slauson,  1 1 
N.  Y.  302  ;  Rockwell  v.  McGovern,  69  id.  294.  And  it  must  de- 
scribe the  property  assigned  with  reasonable  certainty  by  way  of 
general  description,  showing  it  to  be  all  of  the  assignor's  prop- 
erty. The  property  is  described  with  particularity  by  the 
schedules  which  are  part  of  the  assignment.  Terry  v.  Butler,  43 
Barb.  395  ;  Matthews  v.  Poultney,  33  id.  127  ;  Turner  v.  Jaycox, 
40  N.  Y.  470  ;  Piatt  v.  Lotty  17  id.  478 ;  De  Camp  v.  Marshall,  2 
Abb.  (N.  S.)  373. 

The  assignment  must  be  in  writing,  acknowledged  and  re- 
corded ;  must  show  upon  its  face  all  the  creditors  whom  the 
assignor  intends  to  prefer ;  a  power  reserved  therein  to  the  as- 
signor or  assignee  to  designate  future  preferences  renders  the 
assignment  void.  The  instrument  must  definitely  settle  the  re- 
spective rights  of  the  creditors.  Frazier  v.  Truax,  27  Hun,  587  ; 
Sheldon  v.  Dodge,  4  Denio,  217.  Although  in  Van  Vliet  v.  Slau- 
son, 45  N.  Y.  317,  other  papers  bearing  the  same  date  and  relat- 
ing to  the  same  subject-matter  were  read  together  as  constituting 
an  assignment  of  the  property  in  trust  for  the  benefit  of 
creditors. 

"  An  assignment  drawn  precisely  as  it  ought  to  be  will  not  un- 
dertake to  speak  to  the  assignee  in  regard  to  his  duties  under  the 
trust.  Those  duties,  unless  the  creditors  themselves  direct  other- 
wise, are  simply  to  convert  the  estate  and  pay  the  debts  in  the 
order  and  with  the  preferences  indicated  in  the  instrument." 
Opinion  of  Comstock,  J.,  in  Ogden  v.  Peters,  21  N.  Y.  24.  It 
should  not  contain  conditions,  nor  invest  the  assignee  with 
powers,  which  tend  in  any  degree  to  vary  or  modify  his  legal 
duties.    Jessup  v.  Hulse,  21  N.  Y.  168. 

In  Litchfield  v.  White,  3  Sandf.  545,  afifirmed,  7  N.  Y.  438,  the 
court  said  :  "  We  have  never  heard  of  a  case,  nor  do  we  believe 
that  there  has  ever  been  one  decided  in  this  State,  in  which  an 
assignment  has  been  held  fraudulent,  which  simply  vests  the 
debtor's  estate  in  the  trustees,  and  directed  them  to  convert  it 
into  money  and  apply  it  absolutely  and  without  reserve  to  the 
payment  of  his  debts  either  equally  among  all  his  creditors  or 
with  preferences."     DunJiaui  v.  Water Jiian,  17  N.  Y.  9. 
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General  assignments  of  all  the  property  of  the  assignor,  real 
and  personal,  will  vest  title  to  land.  Raynor  v.  Raynor,  21  Hun, 
36.  An  assignment  for  the  payment  of  debts  without  limitations 
confers  on  the  assignee  the  right  to  sell.  Cooper  v.  Whitney,  3 
Hill,  95  ;  Planck  v.  Scherinerhorn,  3  Barb.  Ch.  644. 

It  must  not  reserve  to  the  assignee  or  assignor  any  control  over 
the  property.  Kercheis  v.  Scliloss,  49  How.  Pr.  284  ;  Riggs  v. 
Murray,  2  Johns.  Ch.  565.  It  may  provide  for  the  payment  of 
the  expenses  of  administering  the  trust.  Meacham  v.  Sternes,  9 
Paige,  398  ;  Jacobs  v.  Reinsen,  36  N.  Y.  668.  But  authority  to 
pay  counsel  fees  in  addition  to  expenses,  costs,  etc.,  or  a  direc- 
tion to  pay  counsel  fees  for  services  to  be  rendered  after  the 
assignment,  will  invalidate  assignment.  Nicholhv.  McEzvan,  21 
Barb.  65  ;  Dunham  v.  Waterman,  17  N.  Y.  22;  Norton  v.  Mat- 
thews, 7  Misc.  569;  Matter  of  Gordon,  49  Hun,  370;  Mead  v. 
Phillips,  I  Sandf.  Ch.  83. 

If  creditors  are  preferred  they  must  be  stated  with  certainty, 
and  if  their  names  and  amounts  are  contained  in  a  schedule  such 
schedule  must  be  annexed  to  the  assignment  when  executed. 
Hotop  V.  Neikig,  17  Abb.  Pr.  332;  Frazier  v.  Truax,  27  Hun, 
587  :  Kercheis  v.  Schloss,  49  How.  284.  The  assignment  must 
be  acknowledged  by  the  assignor  and  assignee.  Hardinann  v. 
Bowen,  39  N.  Y.  196  ;  Fairchildv.  Gzvynne,  16  Abb.  Pr.  23  ;  Brit- 
to7i  V.  Lorenz,  /\^  N.  Y.  51.  Although  it  is  not  necessary  that 
the  assent  and  acknowledgment  of  the  assignee  should  be  em- 
braced in  and  indorsed  upon  the  assignment,  it  may  be  upon  a 
separate  paper  and  recorded  at  a  different  time  from  the  re- 
cording of  the  assignment.  Franey  v.  Smith,  125  N.  Y.  44;  no 
particular  form  of  consent  being  prescribed.  Scott  v.  Mills,  45 
Hun,   263,  afifirmed,  115  N.  Y.  376. 

But  an  assignment  recorded  without  the  assent  and  acknowl- 
edgement of  the  assignee,  though  he  may  have  orally  agreed  to 
act,  is  void.  Rennie  v.  Bean,  24  Hun,  123.  Where  the  assign- 
ment is  made  by  several  persons  it  must  be  acknowledged  by  all. 
Cookw.  Relley,  12  Abb.  Pr.  35,  afifirmed  in  14  id.  466  ;  Treadwell 
V.  Sackett,  50  Barb.  440.  Unless  some  of  the  partners  are  non- 
residents. Darrow  v.  Bruff,  36  How.  479.  Or  absconded. 
Welles  V.  March,  30  N.  Y.  344.  An  acknowledgment  by  an  at- 
torney in  fact  is  sufHcient.  Lozvenstein  v.  Flauraud,  1 1  Hun, 
399,  affirmed,  82  N.  Y.  494.     The  fact  that   an  assignment  is  in- 
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valid  for  want  of  acknowledgment  is  not  a  defence  to  assignee 
claiming  under  assignment.  Randall  v.  Dusenbury,  7  J.  &  S. 
174,  An  unacknowledged  assignment  is  absolutely  void.  Suied- 
Icy  V.  Sinith,  28  St.  Rep.  414,  15  Daly  421,  afifirmed,  without 
opinion,  126  N.  Y.  637.  To  constitute  general  assignment  the 
instrument  must  include  all  the  property  of  the  debtor  and  the 
assignee  must  be  trustee  and  not  absolute  owner  or  mortgagee 
or  pledgee  of  the  property,  Maas  v.  Falk,  54  St.  Rep.  160,  24 
Supp.  448,  afifirmed,  146  N.  Y.  34.  Sherman  v.  Jenkins,  JO  Hun, 
593.  The  transfer  of  stock  of  goods  as  security  for  debt  to  one 
creditor,  and  an  assignment  of  the  surplus  to  others,  does  not 
constitute  a  general  assignment.  Boessneck  v.  Cohn,  7  N.  Y. 
Supp.  620,  26  St.  Rep.  969. 

The  statutory  requirement  that  the  assignment  shall  especially- 
state  the  time  and  place  of  business  of  the  assignor  is  directory 
and  not  mandatory.  Dutchess  Co.  Mnt.  Ins.  Co.  v.  Van  WagoneUy 
132  N.  Y.  398,44  St.   Rep.  441,  afifirming  18  N.  Y.  Supp.  256. 

'Settling  the  question  discussed  in  Mullin  v.  Sisson,  31  St.  Rep. 

,210,  10  N.  Y.  Supp.  301  ;  Boak  v.  Blair,  32  St.  Rep.  911,  10 
Supp.  898  ;  Otis  V.  Hodgson,  45  St.  Rep.  92,  18  Supp.  599  ;  Tag- 
gar  t  v.  Hcrrick,  55  Hun,  569,  29  St.  Rep.  424  ;  Strickland  y.  Lar- 
away,  9  Supp.  701  ;  Bloomingdale  v.  Scligman,  3  Supp.  243.  A 
resolution  of  the  board  of  directors  of  a  corporation  authorizing 
its  president  to  nominate  a  proper  person  and  to  execute  to  him 
an  assignment  of  all  his  property  does  not  authorize  him  to  exe- 
cute an  assignment  to  himself.  Rogers  v.  Pell,  89  Hun,  159,  35 
Supp.  16,  69  St.  Rep.  213.  Where  an  assignment  is  not  acknowl- 
edged by  the  assignor  and  assignee  it  is  void,  but  does  not  work 
a  dissolution  of  the  firm  so  as  to  render  a  subsequent  assignment 
invalid.  Smcdlcy  v.  Smith,  15  Daly,  421,  28  St.  Rep.  421,  8 
Supp.  100,  afifirmed,  without  opinion,  126  N.  Y.  637.  Where  an 
assignee  subscribes  the  assignment  his  assent  to  its  terms  is  suf- 
ficient as  required  by  statute.  Scott  v.  Mills,  115  N.  Y.  376,  26 
St.  Rep.  124,  affirming  45  Hun,  263,  10  St.  Rep.  357. 

A  proper  acknowledgment  by  a  corporation  is  an  indispensable 
requirement  to  the  validity  of  a  general  assignment,  and  cannot 
be  supplied  afterwards  so  as  to  relate  back  to  the  time  of  the 
original  execution.  Matter  of  High  Falls  S.  P.  &  AT.  Co.,  20  Misc. 
626,  47  Supp.  6.  An  acknowledgment  of  a  general  assignment 
must  be  made  and  certified  in  the  same  manner  as  deeds.  Rogers 
84 
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V.  Pell,  154  N.  Y.  518,  40  N.  E.  Rep.  75,  reversing  89  Mun,  159,  35 
Supp.  17,  69  St.  Rep.  213.  Where  the  acknowledgment  of  an 
assignment  was  taken  before  a  Master  of  Chancery  of  New 
Jersey,  but  the  venue  was  laid  in  this  State,  held,  that,  as  against 
the  testimony  of  an  interested  witness  that  the  acknowledgment 
took  place  in  New  Jersey,  the  venue  raised  a  question  of  fact  for 
the  jury.     Rogers  v.  Pell,  154  N.  Y.  518,  49  N.  E.  Rep.  75. 

The  requirement  in  the  General  Assignment  Act  that  the  resi- 
dence and  kind  of  business  carried  on  by  the  debtor  at  the  time, 
the  place  where  conducted,  and,  if  in  a  city,  the  street  and  num- 
ber, should  be  specifically  stated,  is  merely  directory,  and  a  failure 
of  the  assignor  to  fully  comply  therewith  will  not  render  the 
assignment  void.  Boak  v.  Blair,  10  Supp.  898,  32  St.  Rep.  911  ; 
Taggart  v.  Herriek,  55  Hun,  569,  29  St.  Rep.  424,  9  Supp.  758. 

Where  one  co-partner  is  authorized  to  execute  a  general 
assignment  for  the  benefit  of  creditors,  it  is  not  necessary  to  set 
forth  such  authority  in  the  certificate  of  acknowledgment.  A 
defect  in  the  certificate  of  acknowledgment  may  be  cured  by 
evidence  as  to  what  had  taken  place  and  what  the  acknowledg- 
ment really  was.     Nat.  Bank  of  Troy  v.  Scriven,  44  St.  Rep.  831. 

A  direction  in  a  general  assignment  to  pay  counsel  fees  for 
service  to  be  rendered  after  the  transfer  renders  the  assignment 
void  ;  so  held  where  an  assignment  contained  a  provision  direct- 
ing the  payment  of  a  specified  sum  to  the  assignor's  attorney  for 
counsel  fees  and  services  in  preparing  the  assignment  and  pre- 
paring bonds,  inventory,  and  schedule  and  legal  advice  connected 
therewith.  Norton  v.  Matthews,  7  Misc.  569,  58  St.  Rep.  806,  28 
Supp.  265.  Under  §  2,  requiring  the  assent  of  an  assignee  to  be 
in  writing  at  the  end  of  or  indorsed  upon  the  assignment,  the 
assignment  is  void  if  the  assent  of  the  assignee  is  by  a  separate 
writing  made,  acknowledged,  and  recorded  the  day  after  the 
assignment  was  recorded,     Noyes  v.  Wernberg,  15  Abb.  N.  C.  164. 

It  is  necessary  that  the  assignee  accept  the  trust  as  prescribed 
by  the  statute.  Rennie  v.  Bean,  24  Hun,  123.  An  assignment 
recorded  without  such  assent  is  defective,  and  the  defect  is  not 
cured  by  making  and  recording  the  assent  separately,  even 
though  immediately  on  discovering  the  inadvertent  omission. 
Schwart::  v.  Soutter,  41  Hun,  323  ;  see  Rennie  v.  Bean,  24  id. 
123  ;  Crosby  v.  Hillger,  24  Wend.  280.  Under  the  practice  before 
the  statute  of  1877  it  was  held,  in  Metealfx.  Van  Brunt,  37  Barb. 
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621,  tliat   taking   pos.scssion   of  the  property  would  amount   to 
an  acceptance,  but  see  the  language  of  this  act. 

Under  §  2,  which  requires  the  assent  of  the  assignor  subscribed 
and  acknowledged  and  shall  appear  in  writing,  embraced  in  or  at 
the  end  of  or  indorsed  upon  the  assignment,  before  the  same  is 
recorded,  and  if  separate  from  the  assignment  that  it  shall  be 
duly  recorded,  an  assent  subscribed  and  acknowledged  and  re- 
corded subsequently  to  the  assignment  is  invalid.  An  assign- 
ment by  indenture,  sealed  and  acknowledged  by  both  parties, 
sufificiently  expresses  the  assent  of  the  assignee,  within  the 
statute,  for  the  indenture  is  the  deed  of  both  parties.  Scott  v. 
Mills,  18  Abb.  N.  C.  331  ;  S.  C.  on  appeal,  115  N.  Y.  378. 

A  general  assignment  is  not  valid  unless  acknowledged.  And 
it  must  be  subscribed  and  acknowledged  by  the  assignee  before 
the  assignment  is  recorded  or  it  will  be  void,  and  with  the  instru- 
ment itself,  and  not  to  a  separate  agreement.  Noycs  v.  Wcrnbcrgy 
15  Abb.  N.  C.  164;  Brennan  v.  Wilson,  4  id.  279:  see  loi  N. 
Y.  472,  and  34  Hun,  5 11,  below.  The  assignor  and  assignee  must 
both  acknowledge  its  execution  before  a  competent  officer. 
FaircJiild  V .  Gwynne,  16  Abb.  23  ;  Hardman  v.  Boiven,  39  N.  Y. 
196  ;  Britton  v.  Lor  ens,  45  id.  51  \  Jones  v.  Bach,  48  Barb.  568  ; 
Smith  v.  Ti)n,  14  Abb.  N.  C.  447  ;  Smith  v.  Boyd,  10  Daly,  149  ; 
Treadzvell  v.  Sackett,  50  Barb.  440.  An  attorney  in  fact  may  ac- 
knowledge. Lozvenstein  v.  Flaurand,  32  N.  Y.  494.  And  the  same 
was  held  in  Baldwin  v.  Tynes,  19  Abb.  32.  All  the  resident 
members  of  a  partnership  making  an  assignment  must  join  in  the 
acknowledgment.  Tredwell  v.  Sackett,  50  Barb.  440 ;  Cook  v. 
Kelly,  14  Abb.  466.  But  all  need  not  join  where  one  of  the  par- 
ties is  a  non-resident.  Darrozv  v.  Bruff,  36  How.  479.  Or  has 
absconded.  Nat.  Bank  v.  Sackett,  2  Abb.  (N.  S.)  286 ;  Welles  v. 
Marsh,  30  N.  Y.  344.  The  assignee,  however,  cannot  question 
the  validity  of  the  assignment  for  want  of  an  acknowledgment. 
Randall  v.  Dusenherry,  39  N.  Y.  Super.  Ct.  174.  And  a  mere 
clerical  error  in  the  acknowledgment  will  not  vitiate  it.  Clajlin  v. 
Smith,  15  Abb.  N.  C.  241.  The  validity  of  an  assignment  cannot 
be  attacked  collaterally  on  the  ground  it  was  not  acknowledged 
before  delivery.  Randall  v.  Dusenherry,  39  N.  Y.  Super  Ct.  174, 
affirmed,  without  opinion,  63  N.  Y.  645. 

An  assignment  for  the  benefit  of  creditors,  recorded  without 
the  assent  of  the  assignee  having  been  subscribed   and  acknowl- 
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edged,  although  he  may  have  orally  agreed  to  act,  is  void  against 
creditors  claiming  under  an  attachment  against  the  assignor's 
property.  Rcnnie  v.  Bean,  24  Hun,  123.  A  defective  acknowl- 
edgment is  an  irregularity  that  cannot  be  cured  so  as  to  give  the 
assignee  title  over  attaching  creditors.  SniitJi  v.  Boyd,  10  Daly, 
149.  This  case  is  reversed,  101  N.  Y.  472,  and  it  is  held  that 
where  on  the  same  paper,  and  following  the  signatures  to  an  as- 
signment, was  written  a  notary's  certificate  of  acknowledgment, 
bearing  the  same  date  as  the  assignment,  and  naming  as  the  per- 
sons acknowledging,  the  ones  who  apparently  executed  the  as- 
signment, and  stating  that  the  persons  were  to  the  notary 
"  known  to  be  the  individuals  described  in  and  who  executed  the 
same ;"  that  the  words  "the  same"  referred  to  the  instrument 
to  which  the  certificate  was  appended,  and  sufficiently  identified 
the  same,  and  that  the  certificate  showed  a  due  acknowledgment 
of  the  instrument.  An  assignment  is  not  invalidated  by  reason  of 
a  clerical  error  in  the  certificate  of  acknowledgment.  Clajliii  v. 
Smith,  15  Abb.  N.  C.  241;  see,  contra.  Smith  v.  Tim,  14  Abb. 
N.  C.  447.  Where  a  proper  certificate  of  acknowledgment  was 
added  after  record,  and  a  new  record  made,  it  was  held  that  the 
assignment  took  effect  as  of  date  of  record.  Camp  v.  Buxton,  34 
Hun,  51 1. 

It  is  necessary  that  the  assignment  be  recorded  in  order  to 
pass  title.  McBlain  v.  Spclman,  6  Civ.  Pro.  403 ;  Simon  v. 
Kaliske,  6  Abb.  (N.  S.)  224 ;  Rcnnie  v.  Bean,  24  Hun,  123  ;  Smith 
V.Boyd,  18  Week.  Dig.  461.  But  the  omission  to  record  the  as- 
signment is  no  evidence  of  fraudulent  intent  on  the  part  of  the 
assignor.  Dcngcr  v.  Mundy,  5  Robb,  636.  When  a  non-resident 
assigns,  the  assignment  should  be  recorded  where  the  real  estate 
of  the  assignor  is  situated.  Scott  v.  Guthrie,  25  How.  481.  The 
delivery  of  the  assignment  for  record  \?,  prima  facie  a  delivery  to 
the  assignee.  Fryer  v.  Rockfeller,  63  N.  Y.  268.  Title  to  the  prop- 
erty passes  on  the  delivery  of  the  assignment,  and  subsequent 
requirements  of  the  statutes,  such  as  recording,  are  directory. 
Warner  v.  /affray,  c)6  N.  Y.  248  ;  McBlain  v.  Spelhnan,  35  Hun, 
263  ;  Nicoll  V.  Spoivers,  6  St.  Rep.  457. 

Precedent  for  Assignment. 

This  indenture  made  this  third  (hiy  of  July,  in  the  year  one 
thousand  eight  hundred  and  eighty-five,  l)y  and  between   Rudolph 
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Aikens,  of  the  town  and  county  of  Ulster,  State  of  New  York,  party 
of  the  first  part,  and  James  H.  Everett,  residing  at  No.  210  Broadway, 
the  city  of  Kingston,  said  county,  of  the  second  part,  witncsseth 
that,  whereas  the  party  of  the  first  part  is  indebted  to  divers  persons 
in  sundry  sums  of  money  which  he  is  unable  to  pay  in  full,  and  is 
desirous  of  providing  for  the  payment  of  the  same  so  far  as  in  his 
power  by  an  assignment  of  all  his  property  for  that  purpose  : 

Now,  therefore,  the  said  party  of  the  first  part,  in  consideration  of 
the  premises,  and  of  the  sum  of  one  dollar,  to  him  paid  by  the  party 
of  the  second  part  upon  the  ensealing  and  delivery  of  these  presents, 
the  receipt  whereof  is  hereby  acknowledged,  has  granted,  bargained, 
sold,  assigned,  transferred,  and  set  over,  and  by  these  presents  does 
grant,  bargain,  sell,  assign,  transfer,  and  set  over  unto  the  said  party 
of  the  second  part,  his  heirs,  executors,  administrators,  and  assigns, 
all  and  singular  the  lands,  tenements,  hereditaments,  and  appurte- 
nances, and  goods,  chattels,  stock,  promissory  notes,  debts,  claims, 
demands,  property,  and  effects  of  every  description  belonging  to  the 
party  of  the  first  part,  wherever  the  same  may  be,  except  such  prop- 
erty as  is  exempt  by  law  from  levy  and  sale  under  execution,  to  have 
and  to  hold  the  same,  and  every  part  thereof,  unto  the  said  party  of 
the  second  part,  his  heirs,  executors,  administrators,  and  assigns. 
In  trust,  nevertheless,  to  take  possession  of  the  same,  and  to  sell  the 
same  with  all  reasonable  despatch,  and  to  convert  the  same  into 
money,  and  also  to  collect  all  such  debts  and  demands  hereby 
assigned  as  may  be  collectible,  and  with  and  out  of  the  proceeds  of 
such  sales  and  collection. 

First.  To  pay  and  discharge  the  just  and  reasonable  expenses, 
costs,  and  charges  of  executing  this  assignment,  and  of  carrying  into 
effect  the  trust  hereby  created,  together  with  a  lawful  commission 
to  the  party  of  the  second  part  for  his  services  in  executing  said 
trust,  and  also  to  make  payments  required  by  chapter  328  of  Laws 
of  1884,  as  amended  by  chapter  283,  Laws  of  1886. 

Second.  To  pay  to  Caroline  F.  Smith,  of  Vineland,  New  Jersey, 
widow  of  Benjamin  Smith,  deceased,  in  full  for  a  certain  promissory 
note  made  by  me  and  Margaret  D.  Smith,  and  held  by  said  Caroline 
in  the  sum  of  $2,000,  and  all  unpaid  interest  thereon.  If  the  residue 
of  said  proceeds  shall  be  sufficient  for  that  purpose,  and  if  the  same 
be  not  sufficient,  then  the  said  party  of  the  second  part  shall  apply 
the  said  residue  toward  the  payment  of  said  note. 

Third.  After  the  payment  of  the  note  mentioned  in  the  previous 
preference  in  full,  the  said  party  of  the  second  part  shall  pay  the 
following  parties  in  full  for  the  following  notes  held  by  them  respect- 
ively : 

To  the  National  Bank  of  Newburgh.  note  of  Cornelius  C. 
Smith,  indorsed  by  Peck,  Van  Dalfsen  &.  Co.,  due  July 

27,  1885 11,500 

Note  of  Cornelius  C.  Smith,  indorsed  by  D.  H.  Selleg,  due 

July  25,  1885 2,121 

To  Peck,  Van  Dalfsen  &  Co.,  of  Newburgh,  note  of  Cor- 
nelius C.  Smith,  indorsed  by  Peck,  Van  Dalfsen  &.  Co., 
due  June  27,    1885 2,500 


1334  GENERAL   ASSIGNMENT. 

Art.   2.     Requisites  of  Assignment. 

To  Quassaick  National  Bank,  of  Newburgh,  note  of  Cor- 
nelius C.  Smith,  indorsed  by  Peck,  Van  Dalfsen  &  Co., 

due  September  5,1885 $       600 

To  Charles  A.  liarcourt,  of  Newburgh,  note  of  Cornelius 
C.  Smith,  of  date  February  11,   1882,  and  arrearages  of 

interest r ,  000 

If  the  residue  of  said  proceeds  shall  be  sufficient  for  that  purpose, 
and  if  the  same  be  not  sufficient,  then  the  said  party  of  the  second 
part  shall  apply  the  residue  of  said  proceeds  to  and  for  the  payment 
of  the  said  notes  mentioned  in  this  preference,  ratably  and  in  pro- 
portion to  the  respective  amounts  thereof. 

Fourth.  And  after  fully  paying  and  discharging  all  the  aforesaid 
debts  as  before  provided,  the  said  party  of  the  second  part  shall  pay 
all  and  singular  all  other  debts  and  liabilities  of  the  party  of  the  first 
part  ;  and  if  such  residue  be  not  sufficient  to  pay  and  discharge  all 
such  debts  and  liabilities  in  full,  then  the  said  party  of  the  second 
part  shall  apply  the  residue  of  said  proceeds  to  and  in  payment  of 
such  debts  and  liabilities,  ratably  and  in  proportion  to  the  respective 
amounts  thereof. 

Fifth.  And  if  after  the  payment  of  all  the  said  debts  and  liabilities 
in  full,  there  shall  be  any  remainder  or  residue  of  said  property  or 
proceeds,  to  repay  and  return  the  same  to  the  said  party  of  the  first 
part,  his  executors,  administrators,  and  assigns.  And  in  furtherance 
of  the  premises,  the  said  party  of  the  first  part  does  hereby  make, 
constitute,  and  appoint  the  said  party  of  the  second  part  his  true  and 
lawful  attorney  irrevocable,  with  full  power  to  do  all  acts  and  things 
which  may  be  necessary  in  the  premises  to  the  full  execution  of  the 
trust  hereby  created  ;  and  to  ask,  demand,  recover,  and  receive  of, 
and  from  all  and  every  person  or  persons,  all  property  debts,  de- 
mands due,  owing  and  belonging  to  the  said  party  of  the  first  part, 
and  hereby  transferred,  and  to  give  acquittances  and  discharges  for 
the  same,  to  sue,  prosecute,  defend,  and  implead  for  the  same,  and 
to  execute,  acknowledge,  and  deliver  all  necessary  deeds,  instruments, 
and  conveyances. 

And  the  party  of  the  first  part  does  hereby  authorize  the  said  party 
of  the  second  part  to  sign  the  name  of  the  said  party  of  the  first  part 
to  any  check,  draft,  promissory  note,  or  other  instrument  in  writing, 
which  is  payable  to  the  order  of  the  said  party  of  the  first  part,  or  to 
sign  the  name  of  the  party  of  the  first  part  to  any  instrument  in 
writing,  whenever  it  shall  be  necessary  so  to  do  to  carry  nito  effect 
the  object,  design,  and  purpose  of  this  trust. 

The  said  party  of  the  second  part  doth  hereby  accept  the  trust 
created  and  reposed  in  him  by  this  instrument,  and  covenants  and 
agrees  to  and  with  the  said  party  of  the  first  part,  that  he  will  faith- 
fully, and  without  delay,  execute  the  trust  hereby  created  according 
to  the  best  of  his  skill,  knowledge,  and  ability. 

In  witness  whereof  the  parties  to  these  presents  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

(Signatures  of  assignor  and  assignee.) 
Sealed  and  delivered  in  presence  of 
{Add  acknowledgment.) 
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Precedent  for  Partnership  Assignment. 

Know  all  men  by  these  presents,  that  we,  Foster  T.  Dunwoody, 
Charles  O.  Dunwoody,  and  William  O.  Vedder,  heretofore  carryings 
on  business  under  the  name  and  style  of  Dunwoody  Brothers  &  Ved- 
der, at  Kingston,  Ulster  County,  New  York,  being-  justly  indebted 
to  sundry  persons  in  divers  sums  of  money,  which  we  are  unable  to 
pay  in  full,  and  being-  desirous  of  providing  for  their  payment  by  as- 
signing all  our  property  ;  for  that  purpose  we,  as  a  co-partnership 
and  individually,  in  consideration  of  one  dollar  to  us  in  hand  paid 
by  James  H.  Everett,  of  the  same  place,  the  receipt  whereof  is  here- 
by acknowledged,  and  of  the  uses,  trusts,  and  purposes  hereinafter 
mentioned,  have  granted,  sold,  assigned,  transferred,  and  set  over 
and  by  these  presents  do  grant,  self  assign,  transfer  and  set  over 
unto  the  said  James  H.  Everett,  his  heirs,  executors,  administrators, 
and  assigns,  all  the  lands,  tenements,  and  hereditaments,  goods, 
chattels,  and  effects,  and  all  accounts,  debts,  and  demands  due  or 
belonging  to  us,  both  as  co-partners  and  as  individuals,  together 
with  all  securities  for  the  same,  to  have  and  to  hold  the  same  with 
all  the  appurtenances  unto  the  said  James  H.  Everett,  his  heirs,  ex- 
ecutors, administrators,  and  assigns,  in  trust  nevertheless.  The  said 
James  H.  Everett  shall  forthwith  take  possession  of  the  property 
and  premises  of  the  said  firm  of  Dunwoody  Brothers  &  Vedder,  and 
of  the  individual  members  thereof  hereby  assigned,  and  with  all  rea- 
sonable diligence,  sell  and  dispose  of  the  same  by  public  or  private 
sale  for  the  best  price  that  can  be  obtained,  and  convert  the  same 
into  money,  and  also  to  collect  all  such  debts,  accounts,  or  demands 
as  may  be  collectible,  and  with  and  out  of  the  proceeds  of  such 
sales  and  collections  shall  : 

First.  Pay  and  discharge  all  the  just  and  reasonable  expenses, 
costs,  and  charges  of  executing  this  assignment  and  of  carrying  into 
effect  the  trust  hereby  created,  together  with  lawful  commissions  to 
the  party  of  the  second  part  for  his  services  in  executing  said  trust. 

Second.  To  pay  out  of  the  partnership  funds  and  assets  next  after 
said  costs  and  expenses  chargeable  thereto,  four  notes  indorsed  by 
the  said  firm  of  Dunwoody  Brothers  &  Vedder,  and  held  and  owned 
by  the  Kingston  National  Bank  for  $500  each,  two  of  which  are 
dated  December  15,  1883,  one  being  made  by  Foster  T.  Dunwoody, 
the  other  by  Charles  O.  Dunwoody  ;  two  of  which  are  dated  March 
9,  1884,  one  of  which  is  made  by  Foster  T.  Dunwoody,  and  one  by 
Charles  O.  Dunwoody,  all  payable  to  the  order  of  Delia  C.  Vedder. 
In  case  said  assets  are  insufficient  to  pay  in  full,  the  same  to  be  ap- 
plied ratably. 

Third.  After  the  payment  of  said  four  notes  in  full,  to  pay  out  of 
said  partnership  funds  and  assets  the  sum  of  $1,000,  with  interest 
thereon  due  and  owing  from  said  firm  to  George  W.  Vedder,  of 
Rhinebeck,  N.  ¥.,  for  moneys  loaned  it,  also  the  sum  of  $500  due 
Delia  C.  Vedder  from  said  firm,  for  moneys  loaned  and  advanced  it. 
In  case  the  firm  assets  are  insufficient  to  pay  said  debts  m  full,  then 
the  same  to  be  paid  ratably,  in  proportion  to  their  respective 
amounts. 
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Fourth.  After  such  payments  next  to  pay  out  of  the  partnership 
assets  the  sum  of  $519,  due  Everett  &  Treadwell  for  merchandise 
sold  the  firm  of  Dun  woody  Brothers  &  Vedder. 

Fifth.  After  the  said  payment  in  full  of  all  said  debts  hereinbefore 
set  forth,  to  apply  the  remaining  proceeds  of  the  partnership  prop- 
erty in  payment  of  the  remaining-  partnership  debts,  and  in  case  the 
proceeds  areinsufiticient  to  pay  the  same,  to  distribute  such  proceeds 
rat:il)]y  among  said  remaining  creditors,  in  proportion  to  their  re- 
spective claims. 

Sixth.  In  case  there  is  any  surplus  after  paying  firm  debts  in  full, 
then  to  aj^ply  the  same  in  payment  of  the  individual  debts  of  each  of 
said  members  of  the  firm,  in  case  any  remain  unpaid,  out  of  their 
indivitlual  assets,  paying  to  the  creditors  of  each  member  the  propor- 
tion to  which  each  member  would  be  entitled. 

Seventh.  Out  of  the  net  proceeds  of  the  individual  property  of 
Foster  T.  Dunwoody  to  first  pay  Delia  C.  Vedder  the  sum  of  $320, 
due  her  on  account  of  board  of  said  Foster  T.,  Dunwoody. 

Eighth.  After  paying  said  sum  of  $320  to  Delia  C.  Vedder,  next  to 
pay  out  of  said  proceeds  of  his  individual  property  the  two  notes 
made  by  said  Foster  T.  Dunwoody  and  held  by  the  Kingston 
National  Bunk,  for  $500  each,  mentioned  and  fully  described  in  the 
second  clause  of  this  instrument,  and  indorsed  by  said  Delia  C. 
Vedder  and  the  said  firm. 

Ninth.  Next  after  such  notes,  to  pay  out  of  said  individual  assets 
of  said  Foster  T.  Dunwoody  any  individual  indebtedness  of  said 
Foster  T.  Dunwoody,  or  apply  the  proceeds  ratably  thereon,  first 
paying  in  full  the  note  held  by  George  W.  Vedder,  in  case  he  has 
individually  indorsed  the  same. 

Tenth.  Next  after  said  individual  indebtedness,  to  apply  the  pro- 
ceeds of  such  individual  assets  of  said  Foster  T.  Dunwoody  to  the 
payment  of  the  claim  of  Delia  C.  Vedder  of  I500  against  the  said 
firm,  for  moneys  loaned,  and  the  said  note  of  George  W.  Vedder  for 
$1,000,  for  money  loaned,  in  case  the  said  Foster  has  not  indorsed 
said  note  intlividually,  and  in  case  the  same  is  insufficient  to  pay  in 
full,  then  ratably. 

Eleventh.  To  apply  next  thereafter  said  individual  property  of  said 
Foster  T.  Dunwoody  to  the  payment  of  indebtedness  heretofore  set 
forth,  of  $519  to  Everett  &  Treadwell,  or  as  much  as  shall  remain 
unpaid. 

Twelfth.  After  said  payinents  as  aforesaid,  in  full,  to  apply  the 
balance  of  such  individual  assets  of  Foster  T.  Dunwoody  pro  rata  to 
the  payment  of  the  firm  debts,  in  case  any  remain  unpaid,  out  of 
the  firm  assets. 

Thirteenth.  Out  of  the  net  proceeds  of  the  individual  property  and 
assets  of  Charles  O.  Dunwoody,  to  first  pay  Delia  C.  Vedder  the 
sum  of  $240,  due  her  on  account  of  board. 

Fourteenth.  Next  after  such  payment  to  Delia  C.  Vedder,  to  pay- 
out of  said  individual  property  of  Charles  O.  Dunwoody  two  notes 
made  by  him,  held  by  the  Kingston  National  Bank,  for  $500  each, 
heretofore  described  in  clause  second  of  this  instrument,  and  in- 
dorsed by  said  Delia  C.  Vedder  and  said  firm. 
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Fifteenth.  Next  after  such  notes,  to  pay  out  of  said  individual  as- 
sets of  said  Charles  O.  Dunwoody  any  individual  indebtedness  by 
said  Charles  O.  Dunwoody,  or  apply  the  proceeds  ratably  thereon, 
first  paying-  in  full  the  note  held  by  George  W.  Vedder,  in  case  he 
has  individually  indorsed  the  same. 

Sixteenth.  Next  after  said  individual  indebtedness,  to  apply  the 
proceeds  of  such  individual  assets  of  said  Charles  O.  Dunwoody  to 
the  payment  of  the  claim  of  Delia  C.  Vedder  of  $500  against  the  said 
firm,  for  moneys  loaned,  and  the  said  note  of  George  W.  Vedder  for 
|5i,ooo,  for  moneys  loaned  ;  in  case  the  same  is  insufficient  to  pay  in 
full,  then  ratably. 

Seventeenth.  To  apply  next  thereafter  said  individual  property  of 
said  Charles  O.  Dunwoody  to  the  payment  of  indebtedness  hereto- 
fore set  forth  of  $519  to  Everett  k  Treadwell,  or  so  much  as  shall 
remain  unpaid. 

Eighteenth.  After  said  payments  as  aforesaid  in  full,  to  apply  the 
balance  of  such  individual  assets  of  Charles  O.  Dunwoody  pro  rata 
to  the  payment  of  the  firm  debts  in  case  any  remain  unpaid  out  of 
the  firm  assets. 

Nineteenth.  Out  of  net  proceeds  of  the  individual  property  of 
William  O.  Vedder  to  first  pay  George  W.  Vedder  the  $1,000  due  him 
on  note  now  a  debt  of  the  firm,  or  apply  it  thereon. 

Twejitieth.  To  pay  out  of  the  individual  property  of  William  O. 
Vedder  next  thereafter  any  individual  debts  of  said  William  O.  Ved- 
der. or  apply  it  ratably. 

Tiventy -first.  If  there  remain  any  surplus  out  of  said  individual 
property  of  William  O.  Vedder,  to  apply  it  ratably  on  the  firm  debts 
for  which  he  is  liable. 

Twenty-second.  And  if,  after  the  payment  of  all  the  said  debts  and 
liabilities  in  full,  there  shall  be  any  remainder  or  residue  of  said 
property  or  proceeds,  to  repay  and  return  the  same  to  the  said  parties 
of  the  first  part,  their  executors,  administrators,  and  assigns. 

And  in  furtherance  of  the  premises  the  said  parties  of  the  first  part 
do  hereby  make,  constitute,  and  appoint  the  said  party  of  the  second 
part  our  true  and  lawful  attorney  irrevocable,  with  full  power  and 
authority  to  do  all  acts  and  things  which  may  be  necessary  in  the 
premises  to  the  full  execution  of  the  trust  hereby  created,  and  to  ask, 
demand,  recover,  and  receive  of  and  from  all  and  every  person  or 
persons  all  property,  debts,  demands  due,  owing,  and  belonging  to 
the  said  party  of  the  second  part,  and  to  give  acquittance  and  dis- 
charges for  the  same,  to  sue,  prosecute,  defend,  and  implead  for  the 
same,  and  to  execute,  acknowledge,  and  deliver  all  necessary  deeds, 
instruments,  and  conveyances. 

In  witness  whereof  the  parties  to  these  presents  have  hereunto  set 
their  hands  and  seals  the  14th  day  of  March,  a.  d.    1886. 
FOSTER  T.   DUNWOODY.      [l.  s.] 
CHARLES  O.   DUNWOODY.      [l.  s.] 
WILLIAM  O.   VEDDER.      [l.  s.] 
DUNWOODY  BROTHERS  &  VEDDER.     [l.  s.] 
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Sealed  and  delivered  in 
the  presence  of 

H.   E.   McKENZIE. 

I  hereby  accept  the  trust  created  by  the  above  instrument  and 
covenant  faithfully  to  perform  the  same. 

JAMES  H,  EVERETT. 
Dated  ?klarch  14,   1886. 
(Add  acknowledgmenl.) 

Sub.  3.   Validity  and  Effect  of  Assignment. 

Any  reservation  or  condition  as  to  the  assignor's  property  will 
be  fatal  to  the  assignment.  Grovcr  v.  Wakcvian,  1 1  Wend. 
189:  Burdick  v.  Post,  12  Barb.  168;  BrigJiaui  v.  Tillinghast,  13 
N.  Y.  215.  The  trustees  should  be  given  the  unreserved  power 
to  convert  the  estate  into  money,  and  apply  it  to  payment  of 
debts.  Kercheis  v.  ScJiloss,  49  How.  284  ;  Riggs  v.  Murray,  2 
Johns.  Ch.  565;  Hay  dock  v.  Coope,  53  N.  Y.  68;  Litchfield  v. 
White,  3  Sandf.  545.  The  assignee  will  be  bound  by  restrictions, 
and  they  will,  if  not  proper,  be  fatal  to  the  assignment.  Dun- 
ham V.  Watennann,  17  N.  Y.  9  ;  Ogden  v.  Peters,  21  id.  23  ;  Jes- 
sup  V.  Hulse,  id.  168  ;  Keteltas  v.  Wilson,  36  Barb.  298.  The 
power  to  sell  the  assignor's  property  and  apply  to  payment  of 
his  debts  is  all  that  is  necessary.  Planck  v.  SchermerJiorn,  3  Barb. 
Ch.  644.  Unless  preferences  are  sought  to  be  given.  Fraser  v. 
Truax,  27  Hun,  587.  A  provision  for  payment  of  expenses  of 
the  trust  is,  however,  usual  and  proper;  but  at  not  more  than  the 
rate  allowed  by  law.  Keteltas  v.  Wilson,  36  Barb.  298  ;  Jacobs  v. 
Reniscn,  36  N.  Y.  668  ;  Barney  v.  Griffin,  2  id.  365.  Power  to 
compound  debts  due  the  assignor  is  a  proper  provision.  Doiv  v. 
Plainer,  16N.  Y,  562  ;  Brighamv.  Tillinghast,  15  Barb.  618;  Bel- 
lows V.  Partridge,  19  id.  176;  see  McConnell  v.  Shcrivood,  94 
N.  Y.  522.  And  so  of  power  to  pay  taxes,  rent,  and  insurance. 
Morrison  v.  Atwell.  9  Bosw.  503;  Van  Dine  v.  Willett,  38  Barb. 
319;  Whitney  v.  Krows,  1 1  id.  198.  So  the  assignee  may  be  author- 
ized to  employ  attorneys  and  agent.  Jacobs  v.  Remsen,  36  N.  Y. 
668  ;  Casey  v.  Jones,  37  id.  608  ;    Van  Dine  v.  Willett,  supra. 

The  law  has,  however,  fixed  the  compensation  to  the  assignee, 
and  it  cannot  be  increased  by  the  assignor  to  the  prejudice  of 
creditors.  The  attempt  to  do  so  would  vitiate  the  assignment. 
If  the  assignee  is  entitled  to  any  further  sum  by  way  of  compen- 
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sation,  he  must  look  to  the  assignor.     Bcegler  v.  Epplcy,  2  St.  Rep. 
loi,  citing  Matter  of  Hiirlbiirt,  89  N.  Y.  259,  and  cases  supra. 

The  following  are  some  of  the  cases  holding  certain  specific 
provisions  inserted  in  general  assignments  do  not  affect  their 
validity  :  Mann  v.  Whitbeck,  17  Barb.  388  ;  Hitchcock  v.  Cadmus, 
2  id.  381  ;  Halsteadv.  Gordon,  34  id.  422  ;  Whitney  v.  Krozvs,  11 
id.  198  ;  Stern  v.  Fisher,  32  id.  198  ;  Tozvnsendv.  Stearns,  32  N. 
Y.  209;  Jessup  v.  Hiilse,  21  id.  168;  Butt  v.  Peck,  7  Daly,  83; 
Campbells.  Woodworth,  34  Barb.  425;  Jacobs  v.  Remsen,  36  N. 
Y.  668;  Nichols  v.  McEwen,  21  Barb.  65;  Clark  v.  Fuller,  id. 
128;  Kellogg  V.  Slajison,  11  N.  Y.  302;  Ogden  v.  Peters,  21  id. 
23;  Griffith  v.  Marquardt,  id.  131  ;  Van  Rossumv.  Walker,  11 
Barb.  237  ;  Gra7it  v.  Chapman,  38  N.  Y.  293  ;  Carpenter  v.  Under- 
wood, 19  id.  520;  Spaulding  v.  Strang,  36  Barb.  135  ;  Z^w  v. 
Graydon,  50  id.  414;  Pozvers  \.  Graydon,  10  Bosw.  630;  Dozvv. 
Platner,  16  N.  Y.  562  ;  McConnell  v.  Sherzvood,  84  id.  522  ;  Coyne 
v.  Weaver,  id.  386 ;  Hastings  v.  Belknap,  i  Den.  190 ;  Bellozvs  v. 
Partridge,  19  Barb.  176;  I^F^:;'^  v.  Tingley,  4  Sandf.  Ch.  476. 
The  courts  are  said  to  lean  to  a  construction  favorable  to  an  as- 
signment for  the  benefit  of  creditors,  and  will,  if  possible,  so  in- 
terpret it  as  to  render  it  legal  and  operative.  Groz>erv.  Wakeman, 
II  Wend.  187;  Read  v.  Worthington,  9  Bosw.  617;  Benedict  v. 
Huntington,  32  N.  Y.  219  ;  Bogart  v.  Haight,  9  Paige,  297  ;  Mann 
V.  Whitbeck,  17  Barb.  388;  Sherman  v.  Elder,  24  N.  Y.  381  ;  Kel- 
loggv.  Slauson,  11  id.  302  ;  Piatt  v.  Lott,  17  id.  478  ;  Brainardv. 
Dunning,  30  id.  211  ;    Tozvnsendv.  Stearns,  32  id.  209. 

A  very  large  number  of  decisions  have  been  made  as  to  what 
vitiates  an  assignment,  giving  the  different  grounds,  and  no  at- 
tempt will  be  made  to  give  more  than  a  general  statement,  with 
but  a  portion  of  the  numerous  citations.  A  reservation  by  the 
assignor  to  himself  of  any  benefit  out  of  or  from  the  assignment 
before  payment  of  debts  in  full  will  invalidate  the  assignment. 
Mackie  v.  Cairns,  5  Cow.  549  ;  Elias  v.  Farley,  3  Keyes,  398  ; 
Berry  v.  Riley,  2  Barb.  307 ;  Jackson  v.  Parker,  9  Cow.  73  ;  Mead 
v.  Phillips,  I  Sandf.  Ch.  83  ;  Grovcr  v.  Wakeman,  11  Wend.  187  ; 
Goodicich  v.  Dozvn,  6  Hill,  438  ;  Lcntilhon  v.  Moffat,  i  Edw.  451  ; 
Hyslop  V.  Clarke,  14  Johns.  458  ;  Nicholson  v.  Leavitt,  4  Sandf. 
252;  Strong  V.  Skinner,  4  Barb.  546;  Dor  emus  v.  Lezvis,  8  id. 
124;  McClelland  V.  Remsen,  36  id.  622  ;  Barney  v.  Griffin,  2  N. 
Y.  365  ;  Leitch  v.  Hollister,  4  id.  211  ;   Collomb  v.  Caldzuell,  16  id. 


1340 


GENERAL   ASSIGNMENT. 


Art.  2.     Requisites  of  Assignment. 


484;  Haydock  v.  Coopc,  53  id.  68.     So  will  the  creation  of  a  trust 
for  the   benefit   of  the  assignor.     Collovib   v.  Cahhor/I,    16  N.  Y. 
484;    Wilson  V.   Robertson,   21    id.    587.     Or  a  condition  that  the 
creditors  must  release  their  entire  claims  on  receiving  payment  in 
part.     Armstrong V.  Byrne,  I    Edw.  Ch.  79;  Sinith  v.    Woodrnff, 
I  Hilt.  462  ;  Mills  v.  Levy,  2  Edw.  Ch.  183  ;  Ilyslop  v.  Clarke,  14 
Johns.  458;  Poivers   v.    Graydon,    10    Bosw.    630;    Wakenian    v. 
Grover,  4  Paige,  23  ;    Woodburn  v.  Mosher,  9  Barb.  255  ;  Hastings 
V.   Belknap,    i    Den.    190;    Spaulding  v.    Strang,  36   Barb.    310. 
Nor  can   the  assignor  authorize    the   assignee  to   sell   on  credit. 
Ulvernois  v.   Leavitt,  23    Barb,  d^  ;  Morrison  v.  Brand,   5  Daly, 
40;    Whitney  v.   Kroivs,   11    Barb.    198;  Bur  dick  v.  Post,  6  ]<[.Y. 
522;  Nicholson  v.  Leavitt,  \d.  510;  Barney   v.  Griffin,  2   id.  365  ; 
/\?r/rr  v.    Williams,  9  id.  142;  Rapalee  v.   Stezvart,   27   id.  310; 
W^//.y^«  V.  Robertson,  21  id.  587.     Or  give  power  to  the  assignor  to 
give  further  preferences.     Grover  v.  JFrt/'rw^?//,  4  Paige,  24;  .S//r/- 
^^;/  V.   /^^rt'^'-r,  4   Den.    217;  //j'j-/^/'   v.    Clarke,    14   Johns.  458; 
Averill  v.  Loucks,  6  Barb.  470  ;  Barnum  v.  Hempstead,  7  Paige, 
571  ;  Strong  v.  Skinner,  4  Barb.  546  ;  Kercheisw  Schloss,  49  How. 
284;  Boardmanv.Halliday,  10  Paige,  223;  Frazier  v.  Triiax,  27 
Hun,  587.     The  assignor  cannot  exempt  the  assignee  from  any 
liability    which   he  would    be  subjected  to  by  law.     Litchfield  y. 
White,  7  N.  Y.  478  ;  Metcalfv.    Van  Brunt,  37  Barb.  621  ;    Van 
Nest  V.  Yoe,  i  Sandf.  Ch.  4  ;  Jacobs  v.  y^/Av/,   18  Barb.  495.     But 
this  does  not  relate  to  a  provision  exempting  him  from  liability 
for  uncollectible  debts.     Casey  v.  Janes,  37  N.  Y.  608. 

The  assignee  cannot  be  authorized  to  mortgage  or  lease  the 
assigned  property,  but  it  seems  only  that  provision,  and  not  the 
entire  assignment,  will  be  void.  Darling  v.  Rogers,  22  Wend. 
483  ;  Van  Nest  v.  Yoe,  i  Sandf.  Ch.  4  ;  Planck  v.  Schermerhorn,  3 
Barb.  Ch.  644.  A  provision  authorizing  the  assignee  to  continue 
the  assignor's  business  invalidates  the  assignment.  Dunham  v. 
Waterman,  17  N.  Y.  9  ;  Schlusscl  v.  Willett,  34  Barb.  615  ;  Wat- 
son  V.  Brozun,  15  Abb.  N.  C.  412  ;  Benton  v.  Kelly,  49  Barb.  536. 
But  in  the  late  case  of  Robbins  v.  Butcher,  decided  March  i,  1887 
(25  Week.  Dig.  562),  it  is  held  that  a  provision  in  an  assignment 
for  creditors,  empowering  the  assignee,  if  necessary,  to  finish  un- 
finished work  and  pay  expenses  thereof,  prior  to  payment  of 
debts,  does  not  invalidate  the  assignment.  Such  authority  is 
subject   to   the   approval    of    the    courts,    and    the    assignee    is 


GENERAL  ASSIGNMENT. 


1 341 


Art.  2.     Requisites  of  Assignment. 


subject  to  their  prohibition.  A  provision  regulating  the  sale  of 
property  and  collection  of  assets  renders  assignment  void. 
BrigJiamv.  Tillinghast,  13  N.  Y.  215;  Woodburn  v.  Moshcr,c) 
Barb.  255  ;  Murphy  v.  Bell,  8  How.  468  ;  Rapalee  v.  Stewart,  27 
N.  Y.  310;  D'lvernois  v.  Leavitt,  23  Barb.  63.  But  as  to  this, 
see  construction  of  language  used  in  Ogden  v.  Peters,  21  N.  Y.  121  ; 
Jessjip  V.  Hulse,  id.  168  ;  Townsend  v.  Stearns,  32  id.  209  ;  Clapp 
V.  C///(?7,  16  How.  384  ;  Bellows  v.  Partridge,  19  Barb.  176;  Wil- 
son V.  Robertson,  21  N.  Y.  587.  A  provision  authorizing  the  as- 
signor to  assume  future  liabilities  for  the  assignee  renders  the 
assignment  void.  Lansing  v.  Wadsworth,  i  Sandf.  Ch.  43  ;  Bar- 
man V.  Hempstead,  7  Paige,  568  ;  Carrie  v.  Hart,  2  Sandf.  Ch. 
353  ;  Elias  v.  Farley,  3  Keyes,  398  ;  Brainard  v.  Dunning,  30  N. 
Y.  21 1  ;  Sheldon  v.  Dodge,  4  Den.  217.  But  this  does  not  apply 
to  a  provision  for  debts  incurred  but  not  yet  due,  even  if  contin- 
gent. Griffin  v.  Marquardt,  21  N.  Y.  121  ;  Keteltas  v.  Wilson, 
36  Barb.  298;  Cunningham  v.  Freeborn,  ii  Wend.  241  ;  Bank  of 
Silver  Creek  v.  Talcott,  22  Barb.  550;  Brainard  v.  Dunning,  30 
N.  Y.  211. 

A  provision  in  an  assignment  which  must  necessarily  have  the 
effect  to  hinder,  delay,  or  defraud  creditors,  is  conclusive  evi- 
dence of  fraudulent  intent,  and  vitiates  the  assignment.  Cole- 
man v.  Burr,  93  N.  Y.  31.  A  schedule,  made  on  an  assignment 
for  benefit  of  creditors,  may  be  referred  to  and  considered  a  por- 
tion of  it,  for  the  purpose  of  ascertaining  the  existence  of  an 
intent,  to  defraud  creditors,  by  including  in  the  schedule  a  debt 
that  has  been  paid,  and  such  act  renders  the  assignment  void  as 
to  other  creditors.  Taleott  v.  Hess,  31  Hun,  282.  A  provision 
authorizing  the  assignee,  in  his  discretion,  to  sell  or  dispose  of 
the  assets  for  such  consideration  in  money  or  other  thing  as  the 
assignee  may  deem  sufficient,  held,  an  evidence  of  fraudulent 
intent  on  the  assignor's  part,  rendering  such  assignment  void. 
Bagley  v.  Bowe,  50  N.  Y.  Super.  Ct.  100.  An  assignment  by  a 
partnership  is  invalidated  by  a  preference  of  an  individual  cred- 
itor of  one  of  the  partners.  Windmuller  v.  Dodge,  dj  How.  253. 
But  preferring  firm  debts  out  of  partnership  property  does  not 
invalidate.  Becker  v.  Leonard,  3  St.  Rep.  765.  A  provision  for 
payment  of  co-partnership  debts  out  of  individual  property  is  not 
a  fraud  on  the  individual  creditors.  Haynesv.  Brooks,  8  Civ.  Pro. 
10.     (It  seems  the  individual  creditors  made  no  objection.)     The 
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individual  assets  of  members  of  a  firm  were  directed  to  be  applied 
equally  to  payment  of  their  individual  debts,  which  were  unequal, 
as  were  their  individual  assets  ;  held,  the  assignment  was  fraudu- 
lent and  void.     Crook  v.  Rindskop,  34  Hun,  457. 

As  the  creditors  of  a  firm  are  also  the  creditors  of  the  indi- 
vidual members  of  the  firm^  one  partner  cannot  be  permitted  to 
diminish  the  assets  to  the  prejudice  not  only  of  those  who  are 
creditors  of  the  firm,  but  also  of  each  individual  member,  and  the 
right  of  the  firm's  creditors  to  its  property  cannot  be  impaired 
by  any  consideration  of  the  interests  of  an  individual  partner,  and 
an  assignment  which  defeats  that  right,  or  hinders  or  delays  the 
creditor  in  enforcing  it,  is  a  violation  of  the  statute,  and  a  fraud 
upon  such  creditors.  Peckharn  v.  Mattison,  15  Abb.  N.  C.  367. 
It  is  further  held  in  that  case  that  the  rule  which  avoids  an  as- 
signment by  a  firm,  which  prefers  the  debts  of  a  partner,  does 
not  apply  where  it  prefers  debts  of  a  firm  composed  of  a  portion 
of  the  members  of  the  firm  assigning,  and  such  an  assignment  is 
not  fraudulent.  Where  a  factor  who  had  not  guaranteed  pay- 
ment for  goods  sold  preferred  consignors  for  full  amount  sold, 
although  not  all  collected,  it  was  held  not  to  be  fraudulent. 
Whiting  y.  Lebcnheim,  14  Week.  Dig.  415. 

An  assignment  for  the  benefit  of  creditors,  reciting  that  the 
assignors  are  a  firm  and  transferring  "  our "   property  for  the 
benefit  of  "  our  "  creditors,  and  not  referring  to  assets  or  debts 
as  individual,  is  a  transfer  of  firm  property  only  to  pay  firm  debts 
and  not  void  as  providing  for  the  payment  of  firm  debts  with 
individual  assets.     Matter  of  Davis,  i  How.  (N.  S.)  79.     An  as- 
signment by  partners  of  their  firm  and  individual  property  to  pay 
all  their  firm  debts  is  not  fraudulent  on  its  face,  although  it  fails 
to  make  any  provision  as  to  the  order  in  which  the  debts  shall  be 
paid,  since  the  assignee  is  bound  by  law  to  make  a  proper  and 
legal  distribution  of  the  assets,  that  is,  out  of  the  firm  property 
to  first  pay   firm   debts,  and  out  of  the  individual  property  to 
first  pay  individual  debts.     Friend  w.  MicJiaelis,  15   Abb.   N.  C. 
354.     The  fact  that  the  assignor,  at  the  assignee's  request,  prom- 
ised in  advance  to  aid  him  in  the  care  and  sale  of  the  goods  does 
not  establish  a  fraudulent   intention,  nor  is  an  assignment  void 
merely  because  the  assignor,  previous  to  the  assignment,  stated 
to  the  assignee  that  he  expected,  or  had  reason  to  believe,  that 
the  assignment  would  prove  temporary  only  ;  nor  is  fraud  shown 
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by  the  assignor  and  his  employes  remaining  in  the  employ 
of  assignor.  North  River  Bank  v.  Schumann,  63  How.  476. 
A  county  judge  has  no  power  to  set  aside  a  general  assignment 
upon  the  ground  that  it  was  procured  by  the  undue  influence  of 
the  assignee,  or  was  made  with  intent  to  hinder  or  defraud  the 
assignor's  creditor.  Matter  of  TJiompson,  30  Hun,  195.  It  is 
further  held  in  the  last  case  cited,  that  in  no  event  can  an  assign- 
ment be  set  aside  by  a  general  creditor  who  has  not  procured  a 
judgment,  and  to  this  point  is  cited  Southard  v.  Be?i)ier,  72  N.  Y. 
274,  and  Spring  v.  Short,  90  id.  538;  see,  also,  Croiise  v.  Froth- 
inghain,  97  id.  105.  An  assignment  of  personal  property  in  this 
State,  signed  and  acknowledged  out  of  the  State  by  a  non-resident 
doing  business  here,  and  delivered  to  the  assignee  here,  and  ac- 
cepted by  him  in  an  instrument  executed  here,  is  deemed  exe- 
cuted in  this  State  and  must  be  construed  according  to  our  laws. 
Grady  v.  Bowe,  16  Week.  Dig.  136.  Defendant  resided  in  New 
Jersey  and  made  an  assignment  with  preferences  in  this  State, 
which  is  forbidden  by  the  laws  of  that  State.  Both  owned  per- 
sonal property  in  New  Jersey  not  mentioned  in  the  inventory. 
Held,  that  it  was  not  fraudulent,  as  such  personal  property  was 
not  property  which  the  assignee  was  entitled  to  recover,  and  that 
withholding  it  from  the  assignee  would  not  invalidate  the  assign- 
ment as  it  would  were  the  property  in  the  State  of  New  York. 
Eastern  National  Bank  v.  Hnlshizer,  2  St.  Rep.  93.  Power  to 
complete  certain  unfinished  work,  if  beneficial  to  the  trust,  in  the 
discretion  of  the  assignee  does  not  avoid  the  assignment.  Wat- 
son V.  Bntcher,  37  Hun,  391  ;  Bobbins  v.  Butcher,  25  Week.  Dig. 
562.  The  deposit  of  the  assignment  with  a  stranger  after  com- 
plete execution,  to  hold  until  the  receipt  of  further  orders  from 
the  assignor,  or  to  file  when  in  the  judgment  of  the  depositary 
it  shall  be  for  the  best  interest  of  all  the  creditors,  amounts  to  a 
reservation  of  power  to  revoke  by  the  assignor  and  renders  the 
assignment  void.  Reicheitbackv.  iVinkboms,  6j  How.  513.  The 
withholding  for  their  own  use  for  any  considerable  part  of  an  es- 
tate from  the  operation  of  a  general  assignment  is  a  fraud  on  the 
part  of  the  assignors  which  will  invalidate  the  assignment  as 
against  their  creditors.  Tselin  v.  Hcnlein,  16  Abb.  N.  C.  73.  In 
note  to  Abbott's  Digest,  1885,  it  is  stated  that  the  principle  rec- 
ognized in  Schnltz  v.  Hoagland,  85  N.  Y.  464,  that  the  assignor's 
intentional  omission  from  the  schedules,  of  property  which  should 
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have  been  devoted  to  payment  of  their  debts,  raises  an  inference 
of  fraud,  was  appHed  in  Valentine  v.  Siilzbacker,  Superior  Court, 
1884,  and  that  the  rule  in  Talcott  v.  Hess,  31  Hun,  282,  and  in 
Milliken  v.  Dart,  26  id.  24,  that  preferences  for  fictitious  indebt- 
edness shows  an  intent  to  defraud,  was  applied  in  Muser  v.  Alex- 
ander, Supreme  Court,  1884,  both  of  wliich  cases  were  reported 
in  Daily  Register.  The  debtor  who  makes  a  general  assignment 
must  devote  all  his  property  to  the  payment  of  his  debts  except 
such  as  is  exempt  by  law.  Any  device  to  cover  up  the  property 
for  the  benefit,  of  the  assignor,  or  to  secure  to  him,  directly  or 
indirectly,  any  benefit,  is  fraudulent.  White  v.  Fagan,  18  Week. 
Dig.  358.  To  entitle  a  creditor  to  set  aside  an  assignment  on 
the  ground  of  fraud,  a  creditor  need  not  show  that  the  assignee 
was  a  party  to  the  fraud.  Talcott  v.  Hess,  31  Hun,  282.  Suspi- 
cion of  fraud  on  the  part  of  the  assignor  is  not  sufflcient  to  war- 
rant vacating  a  general  assignment.  Eastern  Nafl  Bank  v.  Hul- 
shizer,  2  St.  Rep.  93.  It  does  not  invalidate  an  assignment  to 
make  it  to  a  person  named  "  his  successors  and  assigns,"  the 
word  "  assigns  "  is  not  entitled  to  a  construction  which  is  legal. 
Hess  V.  Blakesley,  2  St.  Rep.  309 ;  Flagler  v.  Schoeffel,  40 
Hun,  178.  The  withholding  of  a  sum  of  money  from  the  as- 
signee is  such  a  fraud.  An  intentional  omission  of  valuable  prop- 
erty belonging  to  the  assignor  from  the  schedule  of  assets 
is  sufficient  evidence  of  fraudulent  intent  to  vitiate  the  assign- 
ment. Bagley  v.  Bowe,  50  N.  Y.  Super.  Ct.  100 ;  White  v.f 
Fagajt,  supra.  Creditors  defrauded  by  an  assignment  have  a 
right  to  waive  the  fraud,  accept  the  assignment,  and  come  in  un- 
der it,  and  if  all  defrauded  have  done  so  the  court  must  enforce 
the  trust  upon  the  application  of  any  one  having  a  valid  debt  i 
against  the  assignors.  Matter  of  Davis,  i  How.  (N.  S.)  79. 
Where  creditors  having  full  means  of  knowing  all  the  facts  so 
acted  with  reference  to  the  trust  as  to  have  ratified  it,  they  can- 
not maintain  an  action  to  set  it  aside  as  fraudulent,  Cavanaugh 
v.  Morrozv,  6"]  How.  241.  An  action  to  set  aside  an  assignment 
cannot  be  maintained  after  the  fund  has  been  distributed  and 
the  assignee  discharged.  The  decree  of  the  county  judge  has 
the  force  and  validity  of  a  judgment  and  protects  the  assignee. 
McLean  v.  Prentice,  34  Hun,  504.  When  the  other  portions  of  a 
general  assignment  show  that  a  clause  directing  the  ^'■assignors 
to  take  possession,"  etc.,  of  the  assigned  property  is  a  clerical 
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error,  such  clause  will  not  vitiate  the  assignment.  It  is  not  nec- 
essary to  reform  the  instrument,  effect  will  be  given  to  its  ap- 
parent meaning  without  reformation.  Smith  v.  Bellows,  3  St. 
Rep.  305.  A  creditor  cannot  assail  the  validity  of  an  assignment 
in  county  court  under  the  provisions  of  the  General  Assignment 
Act.  He  must  resort  to  those  actions  and  remedies  which  the 
law  provides.  Matter  of  Holbrook,  99  N.  Y.  539.  The  question 
of  whether  in  making  an  assignment  a  fraudulent  intent  existed 
is  a  question  for  the  jury.  Rose  v.  Meldrum,  1 1  Week.  Dig. 
354.  Where  an  assignment  appears  to  have  been  made  with  in- 
tent to  hinder,  delay,  or  defraud  creditors,  it  affords  no  protection 
to  an  assignee  against  a  sheriff  who  seeks  to  enforce  by  execu- 
tion a  judgment  against  the  debtor.  McConnell  \.  Sherzuood,  61 
How.  6j,  84  N.  Y.  522.  In  SniitJi  v.  Longniire,  12  Week.  Dig. 
88,  the  rule  that  choses  of  a  debtor  in  the  hands  of  his  assignee 
under  a  general  assignment  cannot  be  attached  so  as  to  establish 
an  enforceable  lien  is  reiterated  and  applied.  To  render  a  gen- 
eral assignment  void  because  not  executed  by  all  the  members 
of  a  partnership,  it  must  appear  that  those  who  did  not  sign  are 
partners,  not  as  to  third  persons  but  between  themselves.  Adee 
v.  Cornell,  25  Hun,  78.  The  omission  from  the  schedules,  or  the 
failure  to  deliver  to  the  assignee  a  worthless  demand,  cannot 
serve  as  a  basis  for  an  inference  of  fraud.  If  utterly  worthless  it 
may  be  treated  as  if  it  never  existed.  ScJiultz  v.  Hoagland,  85 
N.  Y.  64 ;  Hoyt  v.  Godfrey,  88  id.  669. 

Authorizing  sale  on  credit  invalidates  the  assignment,  and 
cannot  be  cured  by  new  instrument.  Barney  v.  Griffin,  2  N.  Y. 
365;  Nicholsoji  V.  Leavitt,  6  \d.  610;  Kellogg  v.  Slaiison,  ii  id. 
302  ;  Porter  v.  Williamson,  9  id.  142  ;  Townsend  v.  Stearns,  32  id. 
109.  So  does  authority  to  convert  into  cash,  or  otherwise  dis- 
pose of  to  the  best  advantage,  or  to  convert  into  money  or  avail- 
able means.  Rapaleev.  Stewart,  27  N.  Y.  310;  Brigham  v.  Til- 
linghast,  13  id.  215  ;  and  provision  that  the  assignee  shall  not  be 
liable  for  loss  except  for  gross  negligence  or  wilful  misfeasance. 
Litchfield  v.  White,  7  N.  Y.  438.  But  authority  to  convert  into 
money  within  such  convenient  time  as  to  him  may  seem  meet  at 
public  or  private  sale,  or  to  sell  in  such  manner  as  seems  to  the 
assignee  most  for  the  benefit  of  creditors,  does  not  avoid.  Town- 
send  v.  Stearns,  32  N.  Y.   109;  Benedict  v.  Huntington,  id.  219. 

Assignment  bv  firm  is  presumptively  void  for  preferring  individual 
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to  firm  creditors.  Hulbcrtv.  Dean,  2  Kcyes,  97;  Wilson  v.  Rob- 
ertson, 2\  N.  Y.  587.  A  general  assignment  carries  with  it  all  the 
debtor's  property,  whether  mentioned  in  the  schedules  or  not. 
Piatt  V.  Lott,  17  N.  Y.  478  ;  Turner  v.  Jaycox,  70  id.  470  ;  Schnlts 
V.  Hoagland,  85  id.  464.  A  general  assignment  with  preferences 
is  valid  if  free  from  fraud.  Haiiselt  v.  Vilinar,  jG  N.  Y.  630. 
But  a  preference  with  a  view  to  benefit  assignor  avoids  assign- 
ment. Elias  V.  Farley,  3  Keyes,  398.  A  provision  for  working 
up  the  stock  avoids  the  assignment.  DiinJiain  v.  Waterman,  17 
N.  Y.  9  ;  Matter  of  Dean,  86  id.  398  ;  but  see  Robbins  v.  Butcher, 
25  Week.  Dig.  562,  supra.  As  does  also  a  provision  for  a  coun- 
sel fee  to  an  assignee  who  is  a  lawyer.  Nicholas  v.  AIcEivan,  17 
N.  Y.  22.  A  provision  that  the  assignee  shall  not  be  liable  for 
uncollectible  debts,  however,  does  not  avoid  assignment.  Casey 
\.  Janes,  37  N.  Y.  608.  An  assignment  is  not  avoided  by  giving 
priority  of  payment  to  a  usurious  judgment.  Murray  v.  Judson, 
9  N.  Y.  73  ;  Chapiii  v.  TJwnipson,  89  id.  270.  Nor  by  assignee's 
declarations  subsequent  to  assignment.  Ciiyler  v.  McCartney,  40 
N.  Y.  221.  Unless  he  remains  in  possession.  Adams  v.  David- 
son, 10  N.  Y.  309.  But  assignor  remaining  in  possession  of  the 
assigned  property  is  only  presumptive  evidence  of  fraud.  Ball 
v.  Loomis,  29  N,  Y.  412,  An  assignee  may  sue  to  set  aside  a 
fraudulent  conveyance  made  by  assignor.  McMaJion  v.  Allen, 
35  N.  Y.  403.  This  is  authorized  by  statute.  Laws  of  1858, 
chap.  314.  But  judgment  creditors  who  obtained  judgment  after 
the  assignment  cannot  attack  such  a  conveyance,  as  they  have  no 
lien.  Spring  V.  Short,  90  N.  Y.  540;  Crouse  v.  Frothingham,  97 
id.  112  ;  Lowery  v.  Clinton,  32  Hun,  268.  The  fund  must,  when 
an  action  is  thus  brought  by  the  assignee,  be  distributed  to  all 
the  creditors,  Crouse  v.  FrotJiingham,  97  N.  Y.  112.  Simple 
contract  creditors  have  no  standing  to  set  aside  an  assignment, 
nor  has  a  receiver  appointed  in  supplementary  proceedings,  ex- 
cept so  far  as  it  shall  be  necessary  to  satisfy  his  debt  and  costs. 
Reubens  V.Joel,  13  N.  Y.  488;  Kennedy  v.  Thorp,  51  id.  174; 
Bostzuick  v.  Menck,  40  id.  383.  And  the  assignee  can  only  be 
compelled  to  account  for  benefit  of  all  the  creditors.  Schuehle  v. 
Reiman,  86  N.  Y.  270.  A  member  of  a  firm  may  appropriate  his 
individual  property  to  the  payment  of  the  firm  debts,  and  where 
the  firm  has  made  an  assignment,  a  conveyance  by  an  individual 
member  of  the  firm  to  the  assignee  to  pay  firm  debts    is   not  un- 
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lawful  or  void,  only  the  creditors  of  the  individual  can  attack  it. 
Roycr  Wheel  Co.  v.  Fielding,  loi  N.  Y.  504.  An  assignee  for  the 
benefit  of  creditors  may  attack  a  chattel  mortgage  executed  by 
his  assignor  as  fraudulent,  and  void  as  to  creditors.  Ball  v. 
Slaften,  98  N.  Y.  622. 

A  provision  authorizing  the  assignee  to  compromise  with  cred- 
itors of  the  assignor  renders  it  invalid.  McConnell  v.  Sherzvood, 
84  N.  Y.  522  ;  Coyne  v.  Weaver,  id,  386.  It  is  said  in  GintJicr  v. 
RicJinwnd,  18  Hun,  232,  that  an  assignment  is  not  invalidated  by 
a  provision  giving  the  assignees  the  right  to  compromise  or  com- 
pound any  claim  by  taking  a  part  for  the  whole  where  they  shall 
deem  it  expedient  to  do  so.  But  attention  is  called  to  the  de- 
cision to  the  contrary  in  the  cases  above  cited.  A  general  as- 
signment of  firm  property  by  one  partner  to  pay  his  individual 
debt  is  fraudulent  and  void.  Piatt  v.  Hunter,  1 1  Week.  Dig. 
300.  A  provision  in  a  partnership  assignment,  providing  for 
payment  of  individual  debts  of  one  creditor,  is  a  fraud  on  the 
partnership  creditors,  and  they  may  set  it  aside.  Sehiele  v. 
Healey,  61  How.  73. 

A  general  assignment  executed  by  two  partners  of  all  their 
co-partnership  and  individual  estates  in  trust  to  pay  the  debts  of 
the  firm,  and  to  return  any  surplus  to  the  assignors,  which  con- 
tains no  provision  for  the  payment  of  their  individual  debts,  is 
void  as  to  individual  creditors,  not  only  as  to  the  individual  prop- 
erty of  the  partners,  but  as  to  the  firm  property  also.  Wheeler 
v.  Childs,  22  App.  Div.  613,  48  Supp.  1023,  82  St.  Rep.  1023. 

After  providing  for  the  payment  in  full  of  certain  specified 
claims,  "  if  there  are  sufificient  proceeds  applicable  according  to 
law,"  the  assignment  provided  that  after  fully  paying  and  dis- 
charging such  claims  the  assignee  should  pay  all  other  debts  and 
liabilities,  and  that  if  the  residue  was  not  sufificient  to  pay  such 
debts  and  liabilities  in  full,  he  should  apply  it  in  payment  of  the 
"debts  and  liabilities  mentioned  in  the  preference"  ratably. 
Held,  that  the  assignment  was  invalid,  as  it  made  no  provision 
for  the  payment  of  the  unpreferred  creditors  unless  they  could 
be  paid  in  full.  Eliasoff  v  De  Wandelear,  21  Misc.  695,  47  Supp. 
1048,  81  St.  Rep.  1048. 

The  fact  that  an  insolvent  debtor,  in  contemplation  of  making 
an  assignment  for  the  benefit  of  creditors,  confesses  judgment 
to  creditors,  one   of  whom   is  his  wife,  and  permits  levies  to  be 
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made  thereunder  before  he  executes  the  assignment,  does  not  of 
itself  render  the  assignment  fraudulent,  but  may  be  considered 
on  the  question  whether  on  the  whole  transaction  there  was  an 
attempt  to  defraud;  and  where  in  addition  to  such  fact  it  ap- 
pears that  the  assignor  did  not  turn  over  to  the  assignee  a  por- 
tion of  the  receipts  of  his  business,  but  gave  the  money  to  his 
wife,  the  assignment  should  be  held  void.  KcuigJiran  v.  //.  B. 
Claflin  Co.,  22  App.  Div.   149,  47  Supp.  925,  81  St.  Rep.  925. 

A  direction  for  the  payment  of  more  than  one-third  of  the 
assets  to  specified  creditors  does  not  of  itself  vitiate  the  assign- 
ment. Eliasoff  \.  De  IVandelacr,  21  Misc.  695,  47  Supp.  1048,  81 
St.  Rep.  1048. 

The  giving  of  a  chattel  mortgage  and  transfer  of  account  by 
an  insolvent  debtor  as  security  for  the  claims  of  some  of  his 
creditors,  which  mortgage  and  transfer  cover  only  a  portion  of 
his,  property  do  not  violate  the  provisions  against  preferences  in 
the  General  Assignment  Act.  Dclancy  v.  Valentine,  154  N.  Y. 
692,  49  N.  E.  Rep.  65. 

The  debtor  must  devote  all  his  property  absolutely  to  the  pay- 
ment of  his  debts  in  order  that  the  assignment  may  be  valid. 
Oliver  Lee  &  Co.'s  Bank  v.  Taleott,  19  N.  Y.  146  ;  Bur  dick  v.  Post, 
12  Barb.  168;  Rathbun  v.  Plainer,  18  Barb.  272;  Goodrieh  v. 
Dozvns,  6  Hill,  438.  The  debtor  may  except  from  the  assign- 
ment, property  exempt  from  levy  and  sale  under  execution. 
Dolson  V.  Kerr,  5  Hun,  643  ;  Doiv  v.  Platner,  16  N.  Y.  562.  But 
he  may  not  reserve  moneys  for  his  own  maintenance  and  support. 
Groverv.  Wakevian,  11  Wend.  187;  Butler  v.  Van  Wyck,  i  Hill, 
438  ;  Goodrich  v.  Doivns,  6  Hill,  438.  Since  this  is  in  conflict  with 
the  rule  that  all  the  property  covered  by  the  assignment  must  be 
unreservedly  applied  for  the  benefit  of  creditors  of  the  assignor. 
Mackie  v.  Cairns,  5  Cow.  547;    Currie  v.  Hart,  2  Sandf.  Ch.  353. 

An  assignment  takes  effect  from  its  delivery,  and  the  require- 
ments of  the  statute  are  regarded  as  directory  merely  ;  an  omis- 
sion to  obey  it  does  not  invalidate  the  assignment.  Ryan  v. 
Webb,  39  Hun,  435  ;  Warner  \.  J  affray,  96  N.  Y.  248  ;  McBlain 
V.  Spellman,  35  Hun,  263.  The  assignment  should  be  recorded 
in  the  proper  office  for  the  recording  of  deeds,  where  it  conveys 
real  estate.  Sinionv.  Kaliski,6  hhh.Vx.  (N.  S.)  234;  37  How. 
249  ;  Ferrero  v.  Buhlmeyer,  34  How.  34.  But  delivery  is  neces- 
sary to  the  validity  of  the  assignment.     Brackett  v.  Barney,  28 
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N.  Y.  333;  Mitchell  V.  Bart  let  t,  51  N.  Y.  447;  Kingston  v. 
Koch,  57  Hun,  12  ;  Mcllhargy  v.  Chambers,  117  N.  Y.  532.  De- 
livery to  a  clerk  for  recording  \s  prima  facie  cvidencQ  oi  deliv- 
ery. Rathbiin  v.  Rathbun,  6  Barb.  98  ;  Va7i  Valen  v.  Schermer- 
horn,  22  How.  416;  Freyerv.  Rockerfeller,  6}^  N.  Y.  268. 

An  assignment  executed  with  no  intention  of  having  it  deliv- 
ered, and  intended  only  as  a  shield  in  cases  of  necessity,  does  not 
become  operative.  Kingston  v.  Koch,  57  Hun,  12,  32  St.  Rep.  4,  10 
Supp.  163.  An  assignment  is  void  in  case  it  is  not  delivered,  or  in 
case  delivery  is  not  accompanied  by  a  change  in  the  possession  of 
the  property.  South  Danvers  Bk.  v.  Stevens,  5  App.  Div.  392,  39 
N.  Y.  Supp.  290. 

But  the  mere  fact  that  the  assignor  assists  the  assignee  about 
the  business  is  insufficient  to  prove  that  immediate  possession 
was  not  taken  and  held  by  the  assignee.  Ryder  v.  Dnffy,  73 
Hun,  605,  26  Supp.  369,  56  St.  Rep.  836.  An  assignment  made, 
for  the  purpose  of  preventing  parties  who  are  bringing  suits  against 
the  assignor  from  getting  paid  in  full  upon  judgment  and  execu- 
tion is  not  void.  Davis  v.  Hozvard,  73  Hun,  347,  55  St.  Rep. 
762,  26  Supp.  194. 

An  honest  mistake  as  to  the  amount  due  on  a  claim  will  not 
render  an  assignment  void.  Roberts  v.  Victor,  28  St.  Rep.  100, 
54  Hun,  461 ,  reversed,  1 30  N.  Y.  585, 42  St.  Rep.  729.  Where  an 
assignment  directed  the  assignee  to  pay  a  certain  sum  which 
through  interest  computed  by  annual  rents  was  too  large,  and  the 
excess  was  repaid,  it  was  held  not  to  render  the  assignment 
fraudulent  and  void.  Peyser  v.  Meyers,  135  N.  Y.  599,  48  St. 
Rep.  825,  affirming  45  St.  Rep.  413. 

Where  the  assignors  were  allowed  to  complete  without  oppo- 
sition, unmanufactured  stock,  which  was  practically  valueless 
until  manufactured,  and  were  allowed  to  use  machinery  for  that 
purpose  and  until  the  stock  was  sold,  it  was  held  not  to  invali- 
date the  assignment.  Tiirncy  v.  VanGelder,  68  Hun, 481,  52  St. 
Rep.  664,  23  Supp.  27,  affirmed,  143  N.  Y.  632,  60  St.  Rep.  876. 
Transactions  which  take  place  a  considerable  time  prior  to  the 
making  of  the  assignment  and  which  are  independent  thereof 
have  no  bearing  upon  the  question  of  assignment.  Cutter  v. 
Hume,  43  St.  Rep.  242,  17  Supp.  255. 

In  order  to  invalidate  an  assignment  for  the  benefit  of  creditors 
there  must  be  actual  proof  of  fraudulent  intent  upon  the  part  of 
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the  assignor  when  he  executed  the  instrument,  and  where  the 
acts  of  the  parties  were  as  consistent  with  innocence  as  with 
guilt  the  assignment  must  stand.  Morril  v.  Kazis,  8  App.  Div. 
304.  See  the  rule  laid  down  in  DiinJianiM.  Waterman,  17  N.  Y. 
9,  where  it  was  held  that  where  a  part  of  the  assigned  progerty 
consisted  of  unfinished  machinery,  engines  in  process  of  manu- 
facture, and  the  assignment  provided  for  their  completion,  the 
assignment  was  void.  However,  in  Robins  v.  Butcher,  104  N.  Y. 
575,  where  the  assignment  provided  that  "  should  it  be  necessary 
and  to  the  better  performance  of  the  trust,  '*  that  assignee  shall 
have  power  "  to  finish  such  work  as  is  unfinished,"  it  was  held 
that  this  gave  no  power  to  the  assignee  to  determine  as  to  the 
necessity  ;  but  that  the  power  conferred  was  conditioned  upon  a 
necessity  to  be  determined  by  the  court  ;  that  the  assignee  could 
not  safely  exercise  it  except  under  the  order  of  the  court. 

Judgment  which  was  not  confessed  or  taken  in  contemplation 
of  a  general  assignment,  or  in  attempt  to  evade  the  statute,  does 
not  render  the  assignment  void  if  made  in  good  faith.  TJial- 
heiiner  v.  Klapctsky,  36  Rep.  116,  12  Supp.  941,  affirmed,  without 
opinion,  129  N.  Y.  647.  Where  debtors  make  an  assignment  of 
their  property  with  the  intention  of  merely  delaying  their  cred- 
itors in  the  prompt  collection  of  their  debts,  this  purpose  is  as 
fatal  to  the  assignment  as  though  it  had  actually  been  intended 
to  defraud  the  creditors.     Biiellw.  Rope,  6  App.  Div.  113. 

A  composition  between  the  assignor  and  a  favored  creditor  to 
reserve  to  the  assignor  a  benefit  from  the  property  is  fatal  to  the 
validity  of  the  assignment.  Clark  v.  Andreivs,  46  St.  Rep.  399, 
19  Supp.  211.  Where  an  assignor  prefers  a  creditor  in  such  a 
form  that  there  issues  out  of  the  preference  a  benefit  to  himself, 
the  assignment  is  void.  Elias  v.  Farley,  2  Abb.  Dec.  11,3  Keyes, 
398,  5  Abb.  Pr.  (N.S.)  39;  Swift  v.  Hart,  35  Hun,  128  ;  Stafford 
V.  Merril,  62  Hun,  144;  Barnnui  v.  Hempstead,  7  Paige,  568; 
Lansing  v.  Woodivorth,  i  Sandf.  Ch.  43  ;  Norton  v.  Mattheivs,  58 
St.  Rep.  806  ;  Matter  of  Gordon,  49  Hun,  370. 

This  rule,  however,  does  not  apply  to  a  provision  contained  in 
an  assignment,  for  the  payment  of  "  debts  due  and  to  grow  due." 
Van  Dinev.  Willett,  38  Barb.  319,  24  How.  206;  Read  v.  llort/i- 
ington,  9  Bosw.  617.  Nor  does  it  forbid  provisions  for  future 
liabilities,  such  as  indorser,  bailee,  or  surety.  Cunningham  v. 
Freeborn,  11    Wend.  241,  i    Edw.  Ch.  256,  3  Paige,  557;  Keteltas 
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V.  Wilson,    36   Barb.   298,    23    How,  69;    Webb  v.  Thomas,  ^()  St. 
Rep.  462;  Griffin  v.  Marquahardt,   21    N.  Y.  121  ;  LoescJiigk  v. 
Jacobson,  26  How.  526;  Brainerdv.  Dtinning,  30  N.  Y.  211. 

Provisions  calculating  to  hinder  and  delay  the  immediate  appli- 
cation of  the  assigned  property  to  the  payment  of  the  debts  will 
avoid  the  assignment,  BrigJiam  v.  TillingJiast,  13  N.  Y.  215; 
Benedict  v.  Huntington,  32  N.  Y.  219.  Such  a  direction  as  delay- 
ing the  conversion  of  the  property  into  money.  Meachain  v. 
Sternes,  9  Paige,  398  ;  Wood  hum  v.  Mosher,  9  Barb.  255  ;  Murphy 
v.  Bell,  8  How.  Pr.  468,  But  the  latter  authorities,  however,  do 
not  hold  the  rule  so  strictly.  See  Ogden  v,  Peters,  21  N,  Y.  23  ; 
Griffin  v.  Marqnahardt,  21  N,  Y.  I2i  ;  Jesstip  v.  Hulse,  21  N.  Y. 
168  ;  Townsend  V.  Stearns,  32  N.  Y.  209  ;  SiitJierland  v.  Bradner, 
39  Hun  519;  Clapp  V.  Utley,  16  How.  384;  Bellows  v.  Partridge, 
19  Barb.  176 ;  Wilson  v.  Robertson,  21  N.  Y.  587.  Any  provision 
of  the  assignment  which  tends  to  delay  the  sale  of  the  property 
may  be  regarded  as  a  fraud  upon  creditors.  Work  v.  Ellis,  $0 
Barb.  512  ;  Halstead  v.  Gordon,  34  Barb.  422;  Hart  v.  Crane,  7 
Paige,  37.  So  a  power  in  the  assignment  to  the  assignee  to  sell 
on  credit  vitiates  the  assignment.  NicJiolson  v.  Leavitt,  6  N,  Y. 
510;  Porter  v,  Williams,  9  N.  Y,  142;  Rapalee  v.  Stewart,  27 
N.  Y.  310  ;  Wilson  v.  Robertson,  21  N.  Y.  587  ;  Gates  v.  Andrews, 
37  N,  Y,  657.  It  will  not  vitiate  the  assignment  to  direct  that 
the  assignee  shall  sell  only  for  cash.  Van  Rossun  v.  Walker,  i  r 
Barb.  237;  Carpenter  v.  Underwood,  19  N.  Y.  520;  Grant  v. 
Chapman,  38  N.  Y.  293. 

In  Coyne  v.  Weaver,  84  N,  Y,  386,  the  assignment  empowered 
the  assignee  "  to  collect  choses  in  action  with  the  right  to  com- 
pound for  the  said  choses  in  action,  taking  a  part  for  the  whole, 
when  he  shall  deem  it  expedient."  It  was  held  that  the  clause 
was  to  be  construed  as  simply  authorizing  the  assignee  to  com- 
promise such  claims  as  in  a  sound  discretion  the  interests  of  the 
trust  required,  and  that  as  so  construed  it  was  not  in  conflict  with 
the  statute  and  did  not  invalidate  the  assignment. 

In  McConnell  V.  Sherwood,  84  N,  Y.  522,  an  assignment  author- 
izing the  assignee  "  to  collect  the  notes,  accounts,  and  choses  in 
action,"  and  "  to  compromise  with  the  creditors  "  of  the  assignor 
for  all  his  debts  and  liabilities,  if  in  the  opinion  of  the  assignee 
"  it  would  be  advantageous,"  to  the  creditors  of  the  assignor,  it 
was  held  that  the  effect  and  intent  of  this  provision  was  to  delay 
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the  payment  of  debts  and  create  a  trust  for  the  assignor,  and  so 
rendered  the  assignment  void.  In  the  same  cause,  however,  it  was 
held  that  the  clause  authorizing  the  assignee  to  collect  notes, 
accounts,  and  choses  in  action,  and  taking  the  part  of  the  whole 
when  the  party  of  the  second  part  (the  assignee)  shall  deem  it 
expedient  to  do  so,  was  held  to  give  power  to  compromise,  and 
not  to  invalidate  assignment. 

In  Baglcy  v.  Bozae,  105  N.  Y.  171,  it  was  held  that  an  assign- 
ment is  not  invalidated  by  a  provision  therein  authorizing  the 
assignee  to  compromise  and  compound  debts  owing  to  the 
assignor.  Where  the  instrument  and  the  acts  of  the  parties  are 
fairly  capable  of  innocent  construction  by  the  general  rules  of 
law,  it  should  be  given  that  construction  which  will  uphold  rather 
than  defeat  the  general  intent  and  provisions  of  the  instrument. 
Roberts  V.  Buckley,  145  N.  Y.  215,  citing  Townsend  v.  Stearns,  32 
N.  Y.  209  ;  Shiiltz  V.  Hoagland,  85  N.  Y.  464  ;  Bagley  v.  Boivc, 
105  N.  Y.  171  ;   Crook  v.  Rindskopf,  105  N.  Y.  476. 

Such  a  construction  of  the  provisions  of  the  assignment  should 
be  adopted  as  will  sustain  rather  than  defeat  it.  Pearson  v.  Eggert, 
15  App.  Div.  125,  44  Supp.  330,  citing  Roberts  \.  Buckley,  145 
N.  Y.  215  ;  Coyne  v.  Weaver,  84  N.  Y.  386;  Townsend  \.  Stearns, 
32  N.  Y.  215.  Mortgages  or  transfers  made  by  an  assignor  just 
before  an  assignment  are  not  necessarily  illegal.  Otis  v .  Bertholf, 
37  St.  Rep.  172,  13  N.  Y.  Supp.  445  ;  afflrmed  without  opinion, 
129  N.  Y.  673.  A  secret  loan  to  an  insolvent  debtor,  upon  his 
promise  to  pay  the  lenders  in  preference,  should  he  subsequently 
be  compelled  to  make  an  assignment,  is  not  a  fraud  upon  the 
creditors  of  the  firm.  Smith  v.  Mimro,  i  App.  Div.  177,  72  St. 
Rep.  215.  Assignment  of  a  firm  was  set  aside  where  the  assignors 
on  the  eve  of  the  assignment  withdrew  a  large  sum  from  the  funds 
of  the  firm  and  applied  it  in  part  upon  the  payment  of  a  pretended 
debt  to  a  relative,  the  court  disregarding  the  testimony  of  the 
assignors  as  to  the  debt's  existence.  Newmann  v.  Clapp,  20  Misc. 
(>"],  44  Supp.  439,  citing  among  other  cases,  Coursey  v.  Morton, 
132  N.  Y.  556  ;  Loos  v.  Wilkinson,  no  N.  Y.  195  ;  Bulger  v.  Rosa, 
119  N.  Y.  459. 

The  mere  fact  that  the  debtor  paid  a  note  on  presentation 
the  day  before  he  made  a  general  assignment,  or  that  on  the  day 
of  assignment  he  drew  a  sum  of  money  from  the  bank,  is  insuf- 
ficient to  justify  a  finding  that  the  assignment  was  invalid.     Na- 
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tional  Hudson  River  Bk.  v.  CJiaskin,  28  App.  Div.  311;  sub  nom. 
National  Hudson  River  Bk.  v.  Davison,  5  i  Supp.  64,  85  St.  Rep.  64. 

A  creditor  of  a  foreign  corporation  doing  business  in  this 
State  who  has  been  a  party  to  the  proceeding  and  acted  as  the 
depositary  of  the  assignee  is  bound  by  the  decree  of  distribu- 
tion, and  although  it  does  not  accept  the  dividend,  is  estopped 
from  maintaining  an  action  and  attaching  the  property  of  the 
corporation  on  the  theory  that  its  assignment  was  void  because 
contrary  to  the  laws  which  created  it.  First  Nat.  Bk.  of  Saratoga 
Spgs.  V.  Rock  City  Falls  Paper  Co.,  22  Misc.  599,  50  Supp.  746,  84 
St.  Rep.  746,  To  render  a  general  assignment  void  for  fraud,  it 
is  not  necessary  that  the  assignee  should  participate  in  the  fraud- 
ulent intent ;  it  is  sufBcient  if  the  intent  of  the  assignors  was 
fraudulent.  Koechl  v.  Liebinger  &  Ochvt  Brewing  Co.,  26  App. 
Div.  573   50  Supp.  568,  84  St.  Rep.  568. 

If  an  assignment  is  executed  with  an  honest  intent,  no  sub- 
sequent illegal  acts  on  the  part  of  the  assignor  can  invahdate  it, 
but  such  acts  may  in  certain  cases  be  considered  in  determining 
what  was  the  original  intent.  The  question  whether  such  an 
assignment  is  made  with  intent  to  defraud  creditors  is  one  of 
fact  ;  in  some  cases,  upon  undisputed  evidence,  the  fact  m.ay  be 
considered  as  matter  of  law,  and  the  presumption  of  the  intent  to 
defraud  may  be  deemed  conclusive.  Roberts  v.  Buckley,  80  Hun, 
58,  affirmed  145  N.  Y.  215,  which  holds  that  an  assignment  for  the 
benefit  of  creditors  must  be  interpreted  like  other  instruments 
according  to  the  intent  of  the  parties,  and  if  possible,  such  a 
construction  given  it  as  will  sustain  rather  than  defeat  it.  The 
burden  is  on  the  party  charging  fraud  to  show  affirmatively  some 
illegal  provision  or  some  act  consciously  and  purposely  done 
which  is  inconsistent  with  an  honest  purpose.  Further,  that  the 
question  as  to  the  validity  of  the  assignment  is  to  be  determined 
by  the  facts  existing  at  the  time  when  it  was  made,  and  if,  when 
delivered,  it  represented  an  honest  purpose  and  was  made  in 
good  faith,  fraud  cannot  be  fastened  upon  it  thereafter  by  any 
act  or  statement,  whether  verbal  or  written,  of  the  assignor.  A 
direction  in  the  assignment  for  the  payment  of  a  debt  at  a 
greater  amount  than  is  justly  due  will  not  invalidate  the  assign- 
ment in  the  absence  of  a  fraudulent  intent. 

An  injunction,  forbidding  judgment  debtors  from  transferring 
or  otherwise  disposing  of  their  property,  contained  in  an  order 
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made  in  supplementary  proceedings,  prohibits  them  from  exe- 
cuting and  delivering  an  assignment  of  their  property  with- 
out preferences  under  the  General  Assignment  Act.  Canda  v. 
Golluer,  73  Hun,  493,  c\t\r\g  Mc Cor kcl  v.  Herman,  117  N.  Y.  297. 
When  the  assignee,  on  the  request  of  a  general  creditor,  refuses 
to  bring  an  action  to  set  aside  a  fraudulently  confessed  judgment 
by  the  debtor,  the  creditor  bringing  the  suit  for  such  purposes 
may  have  an  injunction /^«^r///^  lite,  against  the  payment  of  the 
proceeds  of  an  e.xecution  to  the  judgment  creditor.  Riessiier  v. 
Cohn,  I  Supp.    161  ;  compare    Third  Nafl  Bk.  v.  Clark,  i  Supp. 

207. 

The  omission  of  the  provisions  for  expenses  of  the  trust  and 
claims  for  labor  does  not  invalidate  the  assignment.  Chambers 
V.  Smith,  60  Hun,  249,  citing  Richardson  v.  Thnrber,  104  N.  Y. 
606.  A  partner  may  apply  his  individual  property  to  the  pay- 
ment of  firm  debts,  but  he  must,  if  he  undertakes  to  do  so  by  a 
general  assignment,  respect  the  statute  limiting  preferences  over 
either  class  of  creditors.  Wheeler  v.  Childs,  22  App.  Div.  613, 
48  Supp.  1023,  82  St.  Rep.  1023.  The  use  that  is  made  of  an 
assignment  and  the  acts  of  the  parties  under  it  furnish  data  to 
judge  of  the  motive  and  intent  with  which  it  was  executed. 
Wright  V.  Seaman,  32  App.  Div.  106,  52  Supp.  893,   86  St.  Rep. 

893- 

A  debtor  who  considered  himself  solvent  and  was  pressed  by 

only  one  creditor  arranged  to  secure  him,  but  put  him  off  until 
he  had  made  a  general  assignment  to  his  father  with  preferences 
only  to  relatives.  He  thereafter  continued  to  manage  the  busi- 
ness, and  with  what  he  earned  and  gave  to  his  wife  she  bought  up 
claims  against  him,  and  finally  the  assignee  transferred  the  bal- 
ance of  the  stock  to  the  debtor's  brother,  a  teacher,  who  paid 
therefor  by  an  old  debt  and  by  money  made  out  of  the  business. 
Held,  that  the  facts  showed  that  the  assignment  was  made  with 
intent  to  defraud  creditors.  Wright  v.  Seaman,  32  App.  Div. 
106,  52  Supp.  893,  86  St.  Rep.  893. 

A  party  accepting  benefits  of  an  assignment  cannot  attack  it 
unless  it  is  made  to  appear  that  such  acceptance  was  made  in 
ignorance  of  facts  which  justified  the  granting  of  relief.  Levy  v. 
Ja?nes,  16  St.  Rep.  761.  An  assignor's  right  of  action  for  the 
specific  performance  of  an  agreement  does  not  pass  to  his  assignee 
under  a  general  assignment  for  the  benefit  of  creditors.      Wil- 
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Hams  V.  Boyle,  i  Misc.  364.  The  title  of  a  purchaser  in  good 
faith  from  an  assignee  is  not  affected  by  the  fact  that  after  he 
had  paid  the  price  but  before  he  received  his  deed  the  assign- 
ment was  set  aside  as   in   fraud  of  creditors.      Wilson  v.  Marion, 

25  Supp.  1066,  afifirmed,  147  N.  Y.  589.  An  assignment  is  not 
rendered  invaHd  by  the  fact  that  the  indorser  of  a  note  is  pre- 
ferred instead  of  the  holder  thereof,  although  such  indorser  is  one 
of  the  assignors.  Nor  is  it  avoided  because  of  a  mistake  in  the 
name  of  the  creditors.  The  mere  fact  that  the  preferred  creditor 
was  formerly  a  special  partner  of  the  assigning  firm  does  not 
render  preference  illegal.      Webb  v.  Thomas,  49  St.  Rep.  462. 

A  creditor,  at  whose  instance  a  general  assignment  for  the 
benefit  of  creditors  is  declared  void  as  to  him,  is  not  entitled  to 
share  in  moneys  recovered  upon  the  bond  of  the  assignee. 
Matter  of  Cantor,  31  App.  Div.  19,  52  N.  Y.  Supp.  382,  86 
St.  Rep.  382.  An  election  by  creditors  to  confirm  a  fraudulent 
assignment,  made  under  a  misunderstanding  of  the  latter,  cannot 
afterwards  be  revoked.  They  are  concluded  by  the  election 
made  by  them.  Levi  v.  Jajues,  49  Hun,  161.  A  creditor  who 
has  availed  himself  in  any  manner  of  an  assignment  made  by  his 
debtor  or  of  the  benefits  to  be  derived  therefrom  is  barred  from 
taking  any  action  to  defeat  the  purpose  of  assignment,  as  a 
transfer  of  the  property  of  the  assignor.  Thompson  v.  Fry^  51 
Hun,  296. 

A  judgment  creditor  whose  execution  has  been  returned  un- 
satisfied may  maintain  an  action  to  set  aside  an  assignment  for 
creditors  and  prior  fraudulent  preferences,  and  thus  secure  pay- 
ment of  his  judgment.     Koechlv.  Liebiriger  &  Oehm  Brcwi7ig  Co., 

26  App.  Div.  573,  50  Supp.  568,  84  St.  Rep.  568.  The  filing 
of  a  claim  of  a  creditor  with  the  assignee  is  not  such  a  recogni- 
tion of  the  assignment  as  will  prevent  the  creditor  from  main- 
taining an  action  to  set  it  aside.  Koechl  v.  Liebinger  &  Oehm 
Brezving  Co.,  26  App.  Div.  573,  50  Supp.  568,  84  St  Rep.  568. 
It  is  no  defence  to  an  action  to  set  aside  an  assignment  that  it  is 
valid  on  its  face,  if  the  prior  disposition  of  the  property  was 
fraudulent  and  part  of  the  same  scheme.  Koechl  v.  Liebinger  6r 
Oehm  Brewing  Co.,  26  App.  Div.  573,  50  Supp.  568,  84  St.  Rep. 
568. 

A  retention  by  the  assignor  for  the  benefit  of  creditors  of  a 
substantial  sum  of  money,  accompanied  by  proof  of  prior  fraud- 
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ulcnt  transactions  and  suspicious  transfers  to  relatives  authorizes 
the  setting  aside  of  the  assignment.  Feldstcin  v.  RicJiardson,  27 
App.  Div.  3,  50  Supp.  105,  84  St.  Rep.  105.  The  execution  of 
a  fraudulent  mortgage  prior  to  the  making  of  a  general  assign- 
ment and  the  omission  of  assets  from  the  schedules  are  not  fraud.s 
in  the  assignment  but  upon  it,  and  cannot  be  made  a  basis  for 
setting  it  aside.  Swcctser  v.  Davis,  26  App.  Div.  398,  49  Supp. 
874,  83  St.  Rep.  874.  A  general  creditor  of  a  corporation  who 
has  not  procured  judgment  cannot,  in  an  action  for  receiver, 
attack  a  general  assignment  made  by  the  corporation.  Walter 
V.  F.  E.  McAllister  Co.,  21  Misc.  747,48  Supp.  26,  82  St.  Rep.  26. 

Sub.  4.  Interpretation  and  Construction  of  Assignment. 
The  circumstances  surrounding  the  execution  bear  so  close  a 
relation  to  the  subject  that  a  discussion  of  the  requisites  of  an 
assignment  would  be  incomplete  without  calling  attention  to 
some  of  the  grounds  upon  which  the  courts  have  held  assignments 
invalid,  outside  of  the  matters  appearing  on  the  face  of  the  in- 
strument. The  intent  of  the  assignor  in  making  the  assignment 
is  held  to  be  material.  If  it  be  shown  that  the  intent  was  to 
hinder,  delay,  or  defraud  creditors,  the  assignment  will  be  declared 
invalid,  and  this  is  true  even  though  the  assignor  acted  in  good 
faith,  as  he  is  not  a  purchaser  for  value.  Rathbiirn  v.Platner,  18 
Barb.  272  ;  Work  v.  Ellis,  50  id.  512  ;  Mead  v.  Phillips,  i  Sandf. 
Ch.  83  ;  PiiUiam  v.  Hiibbell,  42  N.  Y.  106 ;  Riihl  v.  Phillips,  48 
id.  125  ;  Dudley  v.  Danforth,  61  id.  626  ;  Wilson  v.  Kelly,  24  Barb. 
105  ;  Matthews  v.  Poiiltney,  33  id.  127  ;  Talcott  v.  Hess,  31  Hun, 
282  ;  Schiiltz  V.  Hoagland,  85  N.  Y.  464.  Contemporaneous  acts 
of  the  assignor  are  evidence  of  intent.  Peck  v.  Crouse,  46  Barb. 
151  ;  Hay  dock  v.  Coope,  53  N.  Y.  68  ;  Byrd  v.  Hall,  2  Keyes,  646  ; 
Wilson  v.  Laniont,  10  How.  175.  And  if  the  assignor  remains  in 
possession  of  the  assigned  property,  his  acts  and  declarations 
while  in  possession  are  competent  evidence.  Adams  v.  Davidson, 
10  N.  Y.  309;  Newlin  v.  Lyon,  49  id.  661  ;  Tilsonv.  Terwilliger, 
56  id.  273.  Or  a  conspiracy  between  assignor  and  assignee  to 
defraud  may  be  shown.  Ciiyler  v.  McCartney,  40  N.  Y.  221. 
The  retaining  of  possession  by  the  assignor  is,  under  the  statute, 
presumptive  evidence  of  fraud.  Adams  v.  Davidson,  10  N.  Y. 
309;  Cram  v.  Mitchell,  i  Sandf.  Ch.  251  ;  Connah  v.  Sedgwick,  i 
Barb.  210;  Van  Buskirk  v.  Warren,  2  Keyes,  119;  Ballx.  Loomis, 


GENERAL   ASSIGNMENT.  I357 

Art.   2.     Requisites  of  Assignment. 


29  N.  Y.  412;  Pine  v.  Rikcrt,  21  Barb.  469;  Dolson  v.  Kerr,  5 
Hun,  643  ;  Wilson  v.  Forsyth,  24  Barb.  105  ;  Griswold  v.  Sheldon. 
4  N.  Y.  581 ;  Terry  V.Butler,  43  Barb.  395  ;  Russell  v.  Lasher,  4 
id.  232:  Dewey  v.  Adams,  4  Edw.  Ch.  21  ;  Van  Nest  v.  F«9^,  i 
Sandf.  Ch.  4  ;  Stoddard  v.  Butler,  20  Wend.  507  ;  W^z7j-^«  v.  /^rr- 
guson,  10  How.  175.  But  the  presumption  of  fraud  may  be 
rebutted.  Hall  v.  Tuttle,  8  Wend.  375;  Smith  v.  Acker,  23  id. 
653.  This  rule  is  not  absolute  as  to  real  estate,  but  where  the 
assignor  remained  in  possession  of  real  estate  for  a  long  period  it 
has  been  applied.  Every  v.  Egcrton,  7  Wend.  259;  Clute  v.  New- 
kirk,  46  N.  Y.  684  ;  Bank  of  Orange  Co.  v.  Fink,  7  Paige,  87. 

But  declarations  by  the   assignor  subsequent  to  the  execution 
of  the  instrument,  and  when   not  in    possession,  are  no   evidence 
of  fraudulent    intent  in  making  the  assignment.     Peck  v.  Grouse, 
46   Barb.    151  ;  Cuyler   v.  McCartney,  40   N.  Y.  221  ;   Ogden  v. 
Peters,    15    Barb.  560.     Nor  any   subsequent    fraudulent   act  not 
connected  with  the  assignment  or  possession   of  the  property. 
Schiiltz  V.  Hoagland,  85  N.  Y.  464.     An  assignment,  by  the  terms 
of  which   the  assignee  is  directed,  after  the  payment  of  certain 
preferred  creditors,  to  return  the  surplus,  if  any,  to  the  assignor, 
without  making  any  provision  for  the  other  general  creditors,  is 
void  as  against  the  latter.     It  cannot  be  validated  as  against  such 
a  creditor  who  has  obtained  a  judgment,  by  a  new  assignment. 
Such   second  assignment  is  ineffectual   for  any  purpose,  as  the 
assignor  has  no  power  to  convey.     Sutherland  v.  Bradner,  39 
Hun,    134.     The   providing   for  payment   of  fictitious   debts    is 
fraudulent,  and  renders  the  assignment  void.      Terry  v.  Butler, 
35  Barb.  395  ;  Jacobs  v.  Remsen,  36  N.  Y.  668  ;  Brainardv.  Dun- 
ning, 30  N.  Y.  211  ;  American  Ex.  Bank  v.  Webb,  36  Barb.  291  ; 
DeCamp  v.  Marshall,  2   Abb.  (N.  S.)   373  ;    Webb  v.  Daggett,  2 
Barb.  9  ;    Fiedler  v.  Day,  2  Sandf.  594  ;  Mead  v.  Phillips,  i  Sandf. 
Ch.  83  ;  Bostzvick  v.  Menck,  40  N.  Y.  383.     But  a  debt  outlawed, 
or  to  which  there  is  a  defence,  is  not  in  this  category.     Livermore 
v.  Northrup,  44  N.  Y.  107  ;  Murray  w./udson,  9  id.  73.     A  pro- 
vision for  claims  that   have  been   paid  is   fraudulent.      Talcott  v. 
Hess,  31  Hun,  282.     As  is  an  omission  of  assets  from  theschedule 
if  intentional.     Sehidtz  v.  Hoagland,  85  N.  Y.  464.     As  is  the  fact 
that  the  assets   are  to  the   knowledge  of  the  assignor  largely  in 
excess  of  debts.     Livermore  v.  Northrup,  44  N.  Y.  107.     But  the 
mere  fact  that  incidental  delay  will  result  to  the  creditors,  and 
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that  the  assignor  desires  to  gain  time  or  to  prevent  a  levy  under 
execution,  does  not  constitute  fraud.  Nicholson  v.  Lcavitt,  6  N. 
Y.  510;  Townsend  v.  Stearns,  32  id.  209;  Griffin  v.  Marqnardt, 
21  id.  121  ;  Welles  V.  Marsh,  30  id.  344.  Assignment  by  persons 
out  of  the  State,  and  assignment  by  non-residents,  made  and 
delivered  in  this  State,  are  not  regarded  as  a  foreign  assignment. 
Grady  V.  Bozoes,  11  Daly,  259.  An  assignment  of  real  estate  is 
governed  by  the  law  of  the  State  in  which  it  is  situated,  but  a 
transfer  of  personal  property  is  controlled  by  the  law  of  the 
residence  of  the  assignor,  unless  it  is  made  in  the  face  of  a  posi. 
tive  statute  or  rule  of  law  of  the  place  where  the  property  is 
situated.  U Ivernois  v.  Leavitt,  23  Barb.  663  ;  Nicholson  v.  Leavitt, 
4  Sandf.  252  ;  Moore  v.  Willett,  35  Barb.  663  ;  Guillander  v. 
Hoivcll,  35  N.  Y.  657  ;  Ockerman  v.  Cross,  54  id.  29  ;  IVarner  v. 
Jaffray,  96  id.  248.  A  debtor  will  not  be  permitted,  at  or  before 
the  time  the  debt  is  created,  by  a  secret  tacit  agreement,  or  un- 
derstanding, with  any  one  or  more  of  his  creditors,  to  make  an 
engagement  in  reference  to  his  property,  by  which  their  debts 
shall,  in  case  of  an  emergency,  be  preferred  under  any  and  all 
circumstances,  and  by  such  an  arrangement  in  effect  place  a 
secret  mortgage  on  his  property.  National  Park  Bank  v.  Whit- 
more,  40  Hun,  499. 

An  assignment  for  the  benefit  of  creditors  must  be  construed 
like  other  instruments,  according  to  its  intent  and  purport,  and, 
if  possible,  such  a  construction  given  to  it  as  will  uphold  rather 
than  defeat  it.  The  party  charging  fraud  in  such  an  instrument 
must  show  affirmatively  some  illegal  provision,  or  some  act  con- 
sciously and  purposely  done  which  is  inconsistent  with  an  honest 
purpose.  The  question  as  to  the  validity  of  the  assignment  is  to 
be  determined  by  the  facts  existing  at  the  time  it  was  made,  and 
if,  when  delivered,  it  represented  an  honest  purpose  and  was  made 
in  good  faith,  fraud  cannot  be  fastened  upon  it  thereafter  by 
any  act  or  statement,  whether  verbal  or  written,  of  the  assignor. 
Roberts  v.  Buckley,  145  N.  Y.  215.  A  direction  in  the  assignment 
for  the  payment  of  a  debt  at  a  greater  amount  than  is  justly  due, 
will  not  invalidate  the  assignment  in  the  absence  of  fraudulent 
intent.  When  the  instrument  is  assailed  as  fraudulent  because 
it  provides  for  the  payment  of  a  fictitious  debt,  it  must  appear 
that  the  assignor,  with  a  fraudulent  purpose  in  view,  knowingly 
and  consciously  directed  the  payment   of  a  claim  which  to  his 
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knowledge  had  no  existence,  either  in  whole  or  in  some  substan- 
tial part.     Roberts  v.  Buckley,  145  N.  Y.  215. 

The  assignment  is  not  rendered  void  by  a  provision  which  au- 
thorizes the  assignee  to  employ  agents  at  a  reasonable  compen- 
sation to  carry  on  the  business.  Casey  v.  Janes,  37  N.  Y.  608  ; 
Mann  v.  Whitbeek,  ly  Barb.  388  ;  Jacobs  v.  Remsen,  36  N.  Y.  668. 
Provisions  exempting  an  assignee  from  any  legal  liability  renders 
the  assignment  void.  Litchfield  v.  White,  3  Sandf.  Ch.  545, 
affirmed  in  7  N.  Y.  438.  But  a  clause  exempting  assignee  from 
liability  for  debts  which  he  was  unable  to  collect  will  not  render 
assignment  void.  Casey  v.  Janes,  37  N.  Y.  608.  If  the  general 
assignment  is  made  by  the  assignor  with  the  intent  to  hinder, 
delay,  and  defraud  creditors,  it  is  invalid  as  against  creditors,  no 
matter  how  free  from  any  knowledge  or  participation  in  the  fraud 
the  assignee  may  be ;  the  assignee  not  being  a  purchaser  for 
value  under  the  provisions  of  the  Revised  Statutes.  Starin  v. 
Kelly,  88  N.  Y.  418  ;  Cuyler  v.  McCartney,  40  N.  Y.  21  ;  Scho field 
V.  Scott,  20  St.  Rep.  815;  Loos  v.  Wilkinson,  no  N.  Y.  195; 
Putnam  v.  Hubbcll,  42  N.  Y.  106;  Talcott  v.  Hess,  31  Hun,  282. 
Fraud  by  one  partner,  even  without  the  knowledge  of  the  others, 
vitiates  the  assignment.  Sc/nuab  v.  Kaughran,  42  St.  Rep.  407 ; 
Imp.  &■  Tr.  Nat.  Bank  v.  Burger,  25  St.  Rep.  136,  affirmed, 
without  opinion,  125  N.  Y.  702  ;  Fourth  Nat.  Bank  v.  Burger,  15 
St.  Rep.  103  ;    Warner  v.  Warren,  46  N.  Y.  228. 

But  this  rule  does  not  apply  where  a  fraudulent  act  on  the  part 
of  one  of  the  partners  is  entirely  outside  the  firm  business.  Victor 
V.  Leavy,  72  Hun,  263.  The  validity  of  the  assignment  cannot 
be  affected  by  the  fraudulent  or  illegal  acts  of  the  parties  subse- 
quently thereto,  although  acts  immediately  preceding,  and  which 
necessarily  lead  up  to  the  assignment,  being  inseparable  from  the 
execution  of  the  assignment,  must  be  deemed  a  part  of  the  gen- 
eral purpose.  First  Nat.  Bank  v.  Warner,  55  Hun,  120;  Davis 
v.  Harrington,  55  Hun,  109;  Shultz  w.  Hoaglarid,  85  N.  Y.  464; 
Hardmannw.  Bowen,  39  N.  Y.  196;  White  v.  Benjamin,  3  Misc. 
490. 

Where  there  are  different  acts  which  lead  up  to  the  assign- 
ment, and  the  assignment  is  only  the  culmination  of  the  whole 
scheme,  fraud  in  anyone  of  these  acts  will  vitiate  the  assignment. 
Rothschild  V.  Salomon,  52  Hun,  486,  24  St.  Rep.  20,  5  Supp.  865. 
Where  an  assiernment  was  made  under  which  the  assignee  was  to 
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sell  the  stock  to  a  person  named,  the  money  to  be  furnished  that 
person  by  a  creditor  of  the  assignor,  and  the  person  was  there- 
after to  carry  on  the  business  for  the  benefit  of  such  creditor,  but 
in  his  own  name;  held,  that  this  action  constituted  fraud  as 
against  other  creditors  and  rendered  the  assignment  void. 
Smithy.  Wise,  132  N.  Y.  172,  reversing  Smith  v.  White,  27  St. 
Rep.  227. 

The  fact  that  a  debtor,  immediately  previous  to  making  a  gen- 
eral assignment,  purchases  a  large  number  of  diamonds,  which  he 
pledges  for  money  borrowed  to  various  persons  at  much  less  than 
their  value,  and  that  he  transfers  a  large  quantity  of  his  stock  in 
trade  in  payment  of  a  fictitious  debt,  is  to  be  taken  into  consider- 
ation in  determining  the  question  as  to  whether  the  assignment  is 
fraudulent  or  not.  Davis  v.  Harrington,  55  Hun,  109,  28  St.  Rep. 
909,  8  Supp.  218.  But  in  the  absence  of  an  intent  to  delay,  hinder, 
or  defraud  creditors,  a  mere  preference  exceeding  in  amount  one- 
third  of  the  assets  of  an  insolvent,  made  by  a  transfer  of  the  prop- 
erty to  a  bona  fide  creditor  just  prior  to  the  assignment,  makes 
neither  the  transfer  void  or  fraudulent.  The  only  remedy  in  such 
a  case  is  by  action  in  aid  of  the  assignment  and  for  the  benefit 
of  all  creditors.  Abegg  v.  Bishop,  142  N.  Y.  286,  58  St.  Rep.  788, 
reversing  66  Hun,  8,  20  Supp.  810. 

The  single  circumstance  that  judgment  is  confessed  at  the  same 
time  that  the  debtor  executed  a  general  assignment  does  not,  of 
itself  standing  alone,  and  irrespective  of  the  other  facts  connected 
with  the  transaction,  necessarily  require  that  the  judgment  is  a 
part  of  the  assignment.  First  Nat.  Bank  v.  Bard,  59  Hun,  529, 
32  St.  Rep.  loio.  No  inference  of  fraud  must  be  drawn  from  the 
fact  that  the  assignor  had  sent  a  large  quantity  of  goods  to  be 
sold  at  auction  where  the  prices  realized  for  the  most  part  were 
only  sufficient  to  cover  advances  which  had  been  made.  Smith 
V.  Clarendon,  25  St.  Rep.  219,  6  Supp.  809. 

Where  defendant  and  other  creditors  procured  the  assignor  to 
confess  judgment  to  them  and  directed  the  sheriff  to  seize  such 
assigned  property,  it  was  held  that  this  did  not  raise  a  presump- 
tion of  fraud.  Knozver  v.  Cent.  Nat.  Bank,  124  N.  Y.  552,  37  St. 
Rep.  89.  Where  a  firm,  financially  embarrassed,  organized  a  cor- 
poration, to  which  was  transferred  all  the  firm's  property  in  ex- 
change for  stock,  and  two  years  later  members  of  the  firm,  as  offi- 
cers of  the  corporation,  mortgaged  its  real  property  for  advances 
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to  be  made  to  the  corporation,  and  three  days  later  the  firm  made 
a  general  assignment,  it  was  held  that  the  execution  of  the  mort- 
gage by  the  assignors,  as  officers  of  the  corporation,  for  money 
subsequently  actually  advanced  to  the  corporation  by  the  mort- 
gagee, did  not,  per  se,  indicate  an  intent  upon  the  part  of  the 
assignors  to  hinder,  delay,  or  defraud  firm  creditors.  First  Nat. 
Bk.  V.  Wood,  86  Hun,  491,  33  Supp.  yyy,  6y  St.  Rep.  523. 

Misrepresentations  made  at  the  time  of  the  purchase  of  goods 
as  to  the  indebtedness  of  a  firm  will  not  invalidate  assignment 
subsequently  made  because  it  recognized  an  indebtedness  which 
at  that  time  did  not  exist ;  such  representations  have  no  connec- 
tion whatever  with  the  assignment.  Pool  v.  Ellison,  56  Hun,  108, 
30  St.  Rep.  308,  9  Supp.  971.  Threats  to  make  an  assignment 
for  the  purpose  of  preventing  creditors  from  taking  legal  proceed- 
ings have  been  held  to  vitiate  assignment.  Anthony  v.  Stype,  19 
Hun,  265  ;  Ross  v.  Wigg,  34  Hun,  192  ;  Gashcrie  v.  Apple,  14 
Abb.  64;  U.  S.  Net  6f  T.  Co.  v.  Alexander,  42  St.  Rep.  668; 
Livermore  v.  Rhodes,  27  How.  ^06  \  Jaques  v.  Greenwood,  12  Abb. 
332;  Clark  V.  Taylor,  37  Hun,  314;  see,  however,  Hess  v. 
Blackeslee,  2  St.  Rep.  309. 

An  intentional  withholding  of  the  assejts  from  the  assignee  is  a 
fraud  upon  the  assignment  and  renders  it  void.  Courscy  v.  Mor- 
ton, 132  N.  Y.  556,  43  St.  Rep.  673  ;  Chambers  v.  Smith,  60  Hun, 
248,  38  St.  Rep.  218,  14  Supp.  706;  Hoytv.  Godfrey,  88  N.  Y. 
669;  Shiiltz  V.  Hoagland,  85  N.  Y.  464;  Smith  v.  Ferine,  121  N. 
Y.  376;  Illinois  Watch  Co.  v.  Faync,  33  St.  Rep.  967,  affirming, 
without  opinion,  125  N.  Y.  597;  ScJnvab  v.  Kaughran,  42  St. 
Rep.  407;  Davis  v.  Harrington,  55  Hun,  109;  Untermeyer  v. 
Hntter,  26  Hun,  147,  28  St.  Rep.  712,  8  Supp.  407;  Rothschild  v. 
Salomon,  52  Hun,  486;  Talcott  v.  Hess,  31  Hun,  282  ;  Fasasavant 
v.  Cantor,  d^i  St.  Rep.  247,  17  Supp.  37,  An  intentional  omission 
of  property  from  the  schedule  filed  indicates  fraudulent  intent  on 
the  part  of  the  assignor.  Talcott  v.  Hess,  31  Hun,  282,  4  St.  Rep. 
62,  13  St.  Rep.  571  ;  Fittsfield  Nat.  Bank  v.  Tailcr,  60  Hun,  130; 
Shultz  V.  Hoagland,  85  N.  Y.  464. 

As  to  the  filing  by  assignor  of  schedule  containing  fictitious 

debts,  where  it  is  done  with  fraudulent  intent,  see  Terry  v.  Butler, 

43   Barb.   395;   Talcott  w.  Hess,   31    Hun,   182;  Roberts  \.  Victor, 

130  N.  Y.  585.     Assignment  must  be  followed  by  the  immediate 

delivery  of  the  assigned  property  and  by  an  actual  and  continued 
86 
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change  of  the  possession,  or  it  will  be  presumed  fraudulent. 
Van  Biiskirk  v.  War r 01,  2  Keyes,  214;  Griswold  v.  She/do /i,  4  N. 
Y.  581  ;  Ball  v.  Looviis,  29  N.  Y.  412;  McConihc  v.  Derby,  62 
Hun,  90 ;  Adams  v.  Davidson,  10  N.  Y.  309. 

As  has  been  heretofore  remarked,  up  to  within  a  recent  date 
the  courts  have  been  exceedingly  astute  to  discover  grounds  upon 
which  assignments  might  be  set  aside,  while  the  tendency  of  the 
latter  decisions  is  much  more  favorable  towards  sustaining  them. 
This  fact  must  be  borne  in  mind  in  the  examination  of  authori- 
ties, so  that  many  of  the  earlier  authorities  declaring  assignments 
void  may  be  regarded  as  practically  obsolete  in  view  of  the  later 
decisions  on  this  subject.  However,  it  was  said  in  Toivnscnd  v. 
Stearns,  32  N.  Y.  209,  that  an  assignment  would  be  upheld  if  the 
language  permitted  it  rather  than  be  defeated.  To  the  same  effect, 
see  Braincrd  V.  Dunning,  30  N.  Y.  211.  In  Coyne  v.  Weaver, 
84  N.  Y.  386,  it  is  said  :  "  The  meaning  and  intention  of  the  as- 
signor is  to  be  gathered  from  the  whole  instrument,  and  where 
two  different  constructions  are  possible,  this  is  to  be  chosen  which 
upholds  and  does  not  destroy  the  instrument."  It  is  held  that  a 
literal,  rigid  construction  of  the  language  need  not  be  adopted, 
and  that  the  court  would  not  accept  any  such  interpretation  un- 
less compelled  by  the  plain  and  inflexible  provisions.  That  con- 
struction will  be  preferred  which  will  uphold  rather  than  destroy 
the  instrument;  so  held  in  Bagley  v.  Bozve,  105  N.  Y.  179. 
But  where  the  assignment  on  its  face  indicates  an  intention  to 
defraud  creditors,  it  is  void.  Assignments  which  authorize  such 
a  disposition  of  the  effects  of  the  assignor  to  be  made  as  will 
operate  to  defraud  creditors  of  the  right  to  have  the  property  ap- 
plied to  the  payment  of  their  claims  are  fraudulent  as  against  such 
creditors.  Lester  v.  Pollock,  3  Robt.  691,  692  ;  KavanagJi  v.  Beck- 
wit  h,  44  Barb.  192  ;  McComiel  v.  Sherwood,  84  N.  Y.  522. 

Fraudulent  intent,  if  found  to  exist,  vitiates  the  entire  instru- 
ment. Fiedler  v.  Day,  2  Sandf.  594;  O' Neil  v.  Salmon,  25  How. 
Pr.  246;  Wakeman  v.  Grover,  4  Paige,  23;  Mackic  \.  Cairns,  5 
Cow.  547  ;  Nat.  Bank  of  Granville  v.  Colin,  42  Hun,  381  ;  Norton 
V.  Matthews,  58  St.  Rep.  806;  Billings  v.  Russell,  10 1  N.  Y.  226. 
This  rule  iipplies  only  to  creditors  who  do  not  consent  to  the 
assignment,  and  not  as  between  assignor  and  assignee.  It  may 
be  valid  as  between  the  parties,  but  fraudulent  as  to  creditors. 
Smith  V.  Hoiuard,  20  How.  121  ;  Waterbury  v.  Westervelt,  9  N.  Y.. 
598;  Knozver  v.  Central  Nat.  Bank,  124  N.  Y.  552. 
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The  assignee  has  no  right  to  compel  the  creditor  to  give  a  re- 
lease for  receiving  a  benefit  under  the  assignment.  Austin  v. 
Bell,  20  Johns.  442;  Chadivick  v.  Burrows,  42  Hun,  39;  xlrm- 
strong  V.  Byrne,  i  Edw.  Ch.  79.  An  assignment  creating  a  trust 
in  the  property  for  the  benefit  of  the  assignor  is  void.  Goodrich 
V.  Downs,  6  Hill,  438  ;  Collomb  v.  Caldwell,  16  N.  Y.  484  ;  Wilson 
V.  Robertson,  21  N.  Y.  587.  This  is  true  where  the  assignor 
reserves  any  benefit  from  the  assigned  property,  which  renders  the 
assignment  absolutely  void.  Groverv.  Wakeman,  11  Wend.  187; 
Mackie  v.  Cairns,  5  Cow.  547 ;  Jackson  v.  Parker,  9  Cow.  73  ; 
Swift  V.  Hart,  35  Hun,  128;  Matter  of  Gordon,  49  Hun,  370; 
Norton  \.  Matthews,  58  St.  Rep.  806.  Reservation  to  the  assignor 
of  the  right  to  revoke  assignment  renders  it  void.  Riggs  v. 
Murray,  2  Johns.  Ch.  565  ;  Reichenbach  v.  Winkhaus,  Gy  How. 
512. 

A  provision  in  an  assignment  directing  the  application  of  the 
assets  to  the  payment  by  the  assignee  of  all  the  assignor's  debts 
and  liabilities,  due  or  to  grow  due,  applies  only  to  such  debts  and 
liabilities  as  can  be  ascertained  or  fixed  when  the  assig-nment  was 
made.  It  does  not  include  a  contingent  liability,  the  amount  of 
which,  if  it  ever  arises,  can  only  thereafter  be  definitely  fixed  and 
ascertained.  Matter  of  Hcvcnor,  144  N.  Y.  271,  af^rming  70 
Hun,  56;  distinguished.  People  v.  St.  Nicholas  Bank,  151  N.  Y. 
592,  holding  that  the  situation  of  a  receiver  of  an  insolvent  cor- 
poration is  less  restricted  than  that  of  an  assignee  under  a  general 
assignment  for  the  benefit  of  creditors,  whose  powers  and  duties 
are  prescribed  by  that  instrument. 

An  individual  creditor  cannot  maintain  an  action  against  a  cor- 
poration to  set  aside  a  general  assignment  of  such  corporation  on 
the  ground  that  the  transfer  of  its  second  mortgage  bonds  was 
made  with  an  intent  to  give  a  preference.  Koechl  v.  Leibinger  & 
Oehni  Brew.  Co.,  24  Misc.  299,  52  Supp.  982.  Where  a  partner- 
ship made  a  general  assignment  for  its  creditors  which  included 
property  of  its  individual  members,  and  the  firm  assets  were 
exhausted  in  the  distribution,  creditors  who  did  not  recover  judg- 
ment until  after  the  death  of  a  partner  are,  upon  the  insolvency 
of  the  other  partners,  entitled  to  share  ratably  with  the  individual 
creditors  of  the  decedent  who  become  such  after  the  general 
assignment.      Matter  of  Stryker,  24  Misc.  422. 

Proof  of  actual  fraud  is  necessary  to  set  aside  a  bill  of  sale  and  a 
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general  assignment  made  without  preference,  on  the  ground  that 
they  were  one  transaction,  and  that  such  were  in  violation  of  the 
statute  hmiting  preferences,  is  proved  by  the  conckisivc  finding 
that  prior  to  the  execution  of  such  instruments  the  debtor  and 
grantee  of  the  bill  of  sale  conspired  to  defraud  the  debtor's 
creditors,  that  the  instruments  were  one  transaction,  and  that  both 
were  made  with  an  intent  to  defraud,  hinder,  and  delay  the  cred- 
itors.    Manning  V.  Beck,  155  N.  Y.  580. 

If  the  debtor  has  made  a  valid  assignment,  subsequent  judg- 
ment creditors  cannot  sue  to  set  aside  as  fraudulent  a  prior  con- 
veyance made  by  the  debtor,  nor  can  any  future  event  give  them 
any  standing  in  court.  Struckland  v.  Laraivay,  9  Supp.  761.  A 
fraudulent  assignment  does  not  impair  a  mechanic's  lien.  Murray 
V.  Geret2,  32  St.  Rep.  241,  25  Abb.  N.  C.  161. 

The  Hen  of  a  judgment  on  real  estate  attaches  at  the  time  of 
docket  in  the  county  where  the  land  lies,  even  as  against  a  fraud- 
ulent assignment  by  the  debtor  for  the  benefit  of  creditors  which 
is  not  void  on  its  face,  but  voidable  only,  on  account  of  fictitious 
debts  in  the  schedules ;  and  the  lien  of  the  judgment  on  lands  is 
not  waived  by  the  mere  commencement  of  a  suit  by  the  creditor 
to  set  aside  the  fraudulent  assignment  and  asking  for  the  appoint- 
ment of  a  receiver  and  that  the  lands  be  sold,  if  the  plaintiff  does 
not  finally  take  the  relief  demanded,  but  takes  a  decree  declaring 
the  assignment  void.  N.  V.  L.  Ins.  Co.  v.  Mayer,  19  Abb.  N. 
C.  93.  ^  ^ 

Where  an  assignment  directed  the  payment  in  full  "  of  the  fol- 
lowing described  indebtedness  of  the  assignor  to  the  individuals 
hereinafter  mentioned  for  the  amounts  specified,  in  their  order," 
the  assignee  is  justified  in  paying  interest  on  such  claims,  although 
the  fund  applicable  for  such  debts  is  exhausted  before  all  pre- 
ferred claims  are  paid.  Matter  of  Fay,  6  Misc.  462,  27  Supp. 
910. 

An  indebtedness  for  rent  under  a  lease  after  a  voluntary  re- 
taking of  possession  by  the  landlord  is  not  a  debt  "  due  and 
owing  "  by  the  tenant  to  the  landlord  within  the  meaning  of 
those  words  as  used  in  a  general  assignment  for  benefit  of  cred- 
itors, and  the  tenant's  assignee  is  without  authority  to  pay  it. 
Matter  of  Willis,  44  St.  Rep.  470. 
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ARTICLE  III. 

Preferences.    §§  30,  29. 

§  30.  In  all  general  assignments  of  the  estates  of  debtors  for  the  benefit  of  creditors 
hereafter  made,  any  preference  created  therein  (other  than  for  the  wages  or  salaries 
of  employes  under  chapter  three  hundred  and  twenty-eight  of  the  Laws  of  eighteen 
hundred  and  eighty-four,  and  chapter  cwo  hundred  and  eighty-three  of  the  Laws  of 
eighteen  hundred  and  eighty-six)  shall  not  be  valid  except  to  the  amount  of  one-third 
in  value  of  the  assigned  estate  left  after  deducting  such  wages  or  salaries,  and  the 
costs  and  expenses  of  executing  such  trust ;  and  should  said  one-third  of  the  assets  of 
the  assignor  or  assignors  be  insufficient  to  pay  in  full  the  preferred  claims  to  which, 
under  the  provisions  of  this  section,  the  same  are  applicable,  then  said  assets  shall  be 
applied  to  the  payment  of  the  same  pro  rata  to  the  amount  of  each  said  preferred 
claim. 

§  29.    [Ch.  466,  L.  1877.]    Wages  of  employes  preferred  claim. 

In  all  assignments  made  in  pursuance  of  this  act,  the  wages  or  salaries  actually 
owing  to  the  employes  of  the  assignor  or  assignors  at  the  time  of  the  execution  of 
the  assignment,  shall  be  preferred  before  any  other  debt ;  and  should  the  assets  of 
the  assignor  or  assignors  not  be  sutficient  to  pay  in  full  all  the  claims  preferred,  pur- 
suant to  this  section,  they  shall  be  applied  to  the  payment  of  the  same/r^  rata  to  the 
amount  of  each  such  claim.  All  sums  due  to  truckmen  or  cartmen  for  the  payment 
of  freight  and  for  the  carriage  of  goods,  wares  and  merchandise  shall  be  deemed  and 
treated  as  wages  for  the  purposes  of  this  act. 

As  amended  by  chap.  266,  Laws  1897. 

§  29.  [Chap.  466,  L.  1877.]    "Wages  of  employes  preferred  claim. 

In  all  distribution  of  assets  under  all  assignments  made  in  pursuance  of  this  act, 
the  wages  or  salaries  actually  owing  to  the  employes  of  the  assignor  or  assignors  at 
the  time  of  the  execution  of  the  assignment  for  services  rendered  within  one  year 
prior  to  the  execution  of  such  assignment,  shall  be  preferred  before  any  other  debt ; 
and  should  the  assets  of  the  assignor  or  assignors  not  be  sufficient  to  pay  in  full  all 
the  claims  preferred,  pursuant  to  this  section,  they  shall  be  applied  to  the  payment  of 
the  same/r(7  rata  to  the  amount  of  each  such  claim. 

As  amended  chap.  624,  L.  1897. 

Section  29  of  chapter  466,  Laws  1897,  was  again  amended  by 
chapter  624,  Laws  1897,  notwithstanding  that  it  had  previously 
been  amended  by  chapter  266  of  the  same  year.  In  §  i  of 
the  second  amendment,  however,  no  reference  is  made  to  chapter 
266,  Laws  1897,  and  both  chapters  are  given  as  they  now  stand 
in  the  Session  Laws. 

The  general  principle  that  a  debtor  may,  so  long  as  he  applies 
all  his  property  without  fraud  to  the  payment  of  his  debts,  pay 
in  part  or  in  full  any  one  of  his  creditors  he  desires,  is  applied  to 
a  general  assignment  made  by  a  debtor  for  the  benefit  of  cred- 
itors, and  he  may  make  such  preferences  for  such  amounts  as  he 
prefers,  provided  always  that  it  is  for  a  subsisting  debt.     Auburn 
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Exchange  Baukw.  Fitch,  48  Barb.  344;  Lcavitt  v.  Blatchford,  17 
N.  Y.  521  ;  Woodxvorth  v.  Sivcet,  51  id.  8  ;  Archer  v.  O'Brien,  7 
Hun,  146  ;  Jacobs  v.  Reinscn,  36  N.  Y.  668  ;  Casey  v.  Janes,  37  id. 
608  ;  Putnam  v.  Hubbell,  42  id.  106;  Dana  v.  Oivoi,  54  id.  646. 

It  has  been  held  that  preferential  assignments  are  looked  upon 
with  disfavor  by  the  courts.  Mead  v.  PJiillips,  i  Sandf.  Ch.  83; 
Rathbnrn  v.  Platiier,  18  Barb.  272  ;  Wilson  v.  Ferguson,  10  How. 
175  ;  NicJwlson  v.  Lcavitt,  4  Sandf.  472.  But  a  different  view  is 
expressed  in  Tozvnsend  v.  Stearns,  32  N.  Y.  209,  and  in  the  later 
cases.  An  insolvent  debtor  may  make  an  assignment  with  pref- 
erences. Haiisclt  V.  Vilniar,  yG  N.  Y.  630.  A  preference  given 
to  the  agent  of  the  assignor's  wife  in  payment  of  a  balance  with 
interest,  of  money  received  from  the  wife's  father  under  an 
agreement  to  pay  or  secure  it  to  the  wife,  held  valid.  McCartney 
V.  Welch,  5 1  N.  Y.  626.  A  preference  to  the  assignor's  wife  is  valid 
for  money  loaned,  although  the  partner  was  married  before  the 
Enabling  Act,  in  a  case  where  the  husband  has  declined  to  assert 
his  marital  rights.  Jaycox  v.  Caldwell,  51  N.  Y.  395.  A  limited 
partnership  cannot  prefer  the  investment  of  a  special  partner. 
Whitcond)  v.  Foivle,  7  Abb.  N.  C.  295.  The  right  to  prefer  ex- 
tends to  all  legal  liabilities.  The  assignor  may  prefer  a  surety 
or  indorser.  Lansing  v.  Woodivorth,  i  Sandf.  43  ;  LLendricks  v. 
Walden,  17  Johns.  438;  Cunninghani  v.  Freeborn,  11  Wend.  241  ; 
Kctcltas  V.  Wilson,  36  Barb.  298  ;  Spaiildingv.  Strang,  37  N.  Y. 
135.  Or  claims  not  yet  due.  Read  v.  Worthington,  9  Bosw.  617. 
Or  creditors  who  had  previously  executed  a  release  for  a  per- 
centage up  to  the  amount  of  such  percentage.  Low  v.  Graydon^ 
50  Barb.  414.  And  it  does  not  afTect  the  preference  that  claims 
have  been  purchased  at  a  discount.  Pozver  v.  Graydon,  10  Bosw. 
630.  Previously  secured  debts  may  be  preferred  but  the  security 
must  first  be  exhausted.  Dinion  v.  Delmonico,  35  Barb.  554; 
Berly  v.  L^aivrence,  11  Paige,  581.  And  a  preference  may  be 
made  of  a  contingent  liability.  Grant  v.  Chapman,  38  N.  Y. 
293.  But  no  discretion  can  be  given  the  assignee  as  to  the  order 
of  preference  among  creditors.  Boardnian  v.  Halliday,  10  Paige, 
223;  BarnujiL  v.  Hempstead,  7  id.  568;  Strong  v.  Skinner,  4  Barb. 
546. 

The  omission  to  make  the  preference  required  by  law  does 
not  render  the  assignment  void.  Richardson  v.  Thiirbcr,  6  St. 
Rep.  489;   104  N.   Y.  606,  affirming  39   Hun,    537;  Johnson  v. 
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Kelly,  6  St.  Rep.  388  ;  Biislcy  v.  Hart  son,  40  Hun,  121.  Contra^ 
Harriot  v.  Masterson,  38  id.  642  ;  Roberts  v.  Tobias,  i  St,  Rep. 
245  ;  Smith  v.  Hartwell,  id.  241. 

It  is  said,  in  Berger  v.  Varrelman,  127  N.  Y.  281,  that  the  pro- 
visions of  the  General  Assignment  Act  Hmiting  the  amount  of 
preferences  in  assignments  is  not  confined  to  preferences  in  the 
assignment  itself,  but  applies  to  those  secured  by  separate  instru- 
ment in  contemplation  of  the  assignment.  It  includes  all  the 
instrumentalities  which  the  insolvent  debtor,  in  contemplation  of  a 
general  assignment,  voluntarily  employs  to  give  a  preference,  and 
it  seems  that  the  want  of  knowledge  on  the  part  of  a  creditor  so 
preferred  that  an  assignment  was  contemplated,  will  not  avail  to 
validate  the  preference.  This  was  followed  by  Manning  v.  Becky 
129  N.  Y.  I,  where  it  was  held  that  the  provision  referred  to  was 
not  intended  to  and  did  not  prevent  creditors  from  obtaining  pay- 
ment of  or  security,  and  thereby  a  preference,  for  his  debt,  even 
from  an  insolvent  debtor,  and  while  it  seems  that  if  he  accepts 
such  security  with  knowledge  that  the  debtor  intends  to  make  an 
assignment,  and  that  the  security  was  executed  in  contemplation 
thereof,  and  that  it  will  result  in  a  violation  of  the  provisions  of 
the  act,  the  security  will  be  void  ;  if  the  creditor  accepts  it  in 
ignorance  of  any  such  existing  intent  on  the  part  of  the  debtor, 
the  provision  does  not  apply,  and  the  security  is  not  rendered 
invalid  by  the  fact  that  the  debtor  does  thereafter  execute  an 
assignment. 

In  Spellman  v.  Freedman,  130  N.  Y.  421,  it  was  held  that,  under 
a  like  provision,  that  whatever  is  done  with  or  in  contemplation 
of  the  assignment  with  intent  to  defeat  the  provisions  of  the 
statute,  is  within  the  spirit  of  its  prohibition. 

In  Central  National  Bank  v.  Seligman,  138  N.  Y.  435,  it  was 
held  that  a  preference  exceeding  in  amount  one-third  of  the 
assets  of  the  insolvent,  who  made  an  assignment  for  the  benefit 
of  creditors,  given  either  in  the  assignment  itself  or  in  a  separate 
instrument,  which  may  be  construed  as  part  of  the  assignment, 
does  not,  in  the  absence  of  any  question  as  to  the  bojia  fides  of 
the  debt  preferred,  or  of  any  claim  of  fraud,  render  the  assign- 
ment wholly  void  ;  the  statute  operates  upon  the  preference 
only,  not  upon  the  assignment  itself  or  the  title  of  the  assignee  ; 
and  it  only  operates  to  reduce  the  preference  to  one-third,  and 
this,  although  the  assignor  and  the  preferred  creditor  were,  when 
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the  act  was  done,  operating  as  a  preference,  cognizant  of  the  fact 
that  it  would  exceed  the  statutory  Hmit. 

In  Abegg  v.  Bishop,  142  N.  Y,  286,  it  was  held  that  a  preference 
exceeding  in  amount  one-third  of  the  assets  of  the  insolvent, 
made  by  a  transfer  of  property  to  a  bona  fide  creditor  just  prior 
to  the  execution  of  the  assignment,  does  not,  under  the  General 
Assignment  Act,  in  the  absence  of  any  intent  to  delay,  hinder,  or 
defraud  creditors,  vitiate  the  transfer  or  assignment.  In  case  the 
transfer  and  the  assignment  arc  to  be  taken  together  as  one  trans- 
action, the  restraint  of  the  statute  does  not  stamp  the  greater  pref- 
erence as  fraudulent,  but  simply  limits  its  effective  operation  to 
the  permissible  one-third.  An  action  is  not  maintainable  to  set 
aside  the  assignment  or  transfer  because  of  the  unlawful  preference. 
Reversing  Abcgg  v.  Bishop,  66  Hun,  8,  sjipra.  Same  question 
somewhat  discussed  in  Gallc  v.  Tode,  148  N.  Y.  270,  at  page  279, 
opinion  by  Haight,  J.,  to  the  effect  set  out  in  Manning  \.  Beck, 
129  N.  Y.  I  ;  Maas  v.  Falk,  146  N.  Y.  34.  The  court  holds  sub- 
stantially that  if  there  is  any  scheme,  plan,  or  purpose  to  secure 
the  property  for  the  benefit  of  the  debtor  to  the  exclusion  of  the 
creditors;  or  a  purpose  to  cover  up,  secrete,  or  remove  or  dispose 
of  the  property  of  the  debtor  so  as  to  prevent  its  coming  to  the 
hands  of  creditors  ;  or  to  hinder  and  delay  the  creditors  so  as  to 
force  them  to  accept  a  compromise  for  less  than  what  is  actually 
due  and  owing  them,  then  the  transaction  is  void  ;  and  if  the 
judgment  creditor  participates  in  such  scheme  and  has  knowledge 
of  such  purpose,  or  aids  and  abets  it,  he  becomes  a  party  to  the 
fraud,  and  is  liable  to  have  any  lien  which  may  have  been  pro- 
cured by  his  judgment  postponed  to  that  of  the  other  creditors. 

In  Tompkins  V.  Hunter,  149  N.  Y.  117,  the  question  was  dis- 
cussed in  the  opinion  of  Martin,  J.  The  court  there  states  that 
it  is  unwilling  to  extend  the  doctrine  of  the  Berger  and  Spell- 
man  {supra)  cases,  and  holds  that  an  absolute  sale  and  transfer 
by  an  insolvent  debtor  of  all  his  property,  both  real  and  per- 
sonal, at  its  full  value  in  payment  of  debts  due  to  but  one  cred- 
itor, without  making  or  contemplating  any  general  assignment 
for  creditors,  is  not  within  the  provisions  of  the  General  Assign- 
ment Act  prohibiting  preferences  in  such  assignments  for  more 
than  one-third  of  the  value  of  tlie  assigned  estate. 

Again,  in  Delaney  v,  Valentine,  154  N.  Y.  692,  it  was  held  that 
a  transfer  which  does  not  cover  all  the  debtor's   property  and   is 
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intended  to  secure  only  certain  debts  is  not  within  the  statute 
prohibiting  preferences. 

A  preference  exceeding  in  amount  one-third  of  the  assets  of  an 
insolvent  who  has  made  an  assignment  for  the  benefit  of  cred- 
itors, given  either  in  the  assignment  itself  or  by  a  separate  in- 
strument which  may  be  construed  as  part  of  the  assignment,  does 
not,  under  the  General  Assignment  Act,  prohibit  such  preference 
in  the  absence  of  any  question  as  to  the  good  faith  of  the  debt 
preferred,  or  of  any  claim  of  fraud  in  rendering  the  assignment 
void.  The  statute  operates  upon  the  preference  only,  not  on  the 
assignment  itself  or  the  title  of  the  assignee.  It  only  operates 
to  reduce  the  preference  to  one-third,  and  this  although  the  as- 
signor and  the  preferred  creditor  were,  when  the  act  was  done 
operating  as  a  preference,  cognizant  of  the  fact  that  it  would  ex- 
ceed the  statutory  limit.  In  such  case  the  rights  of  creditors 
can  only  be  asserted  by  the  assignee,  or  by  an  action  in  aid  of 
the  assignment  for  the  benefit  of  all  the  creditors.  Central  Nat. 
Bk.  V.  Scligman,  138  N.  Y.  435,  reversing  64  Hun,  615.  Cited  and 
followed  in  Abeggv.  Bishop,  142  N.  Y.  286,  and  holding  that  an 
action  is  not  maintainable  to  set  aside  the  transfer  or  assignment 
because  of  the  unlawful  preference.  It  seems  the  only  remedy 
is  an  action  in  aid  of  the  assignment  and  for  the  benefit  of 
all  the  creditors  to  subject  the  excess  to  the  claims  of  creditors 
under  that  instrument,  reversing  66  Hun,  8. 

The  latter  rule  is  held  in  Alaas  v.  Falk,  146  N.  Y.  34,  following 
this  case,  and  it  is  said  that  an  action  should  be  brought  in  such 
case  in  behalf  of  all  the  creditors  excluded  by  the  transfers  from 
a  share  in  the  debtor's  assets,  to  secure  and  have  a  ratable  dis- 
tribution of  two-thirds  thereof.  An  absolute  sale  and  transfer  by 
an  insolvent  debtor  of  all  his  property  both  real  and  personal  at 
its  full  value  in  payment  of  debts,  but  to  one  debtor,  without  mak- 
ing or  contemplating  any  general  assignment  for  creditors,  is 
not  within  the  provisions  of  the  act  prohibiting  preferences  in 
such  assignments  for  more  than  two-thirds  of  the  value  of  the  as- 
signed estate.  Tompkins  w.  Hunter,  149  N.  Y.  117,  affirming  75 
Hun,  612,  limiting  Berger  v.  Varrellnian,  127  N.  Y.  281  ;  Spell- 
man  v.  Frccduian,  130  N.  Y.  421;  Delaney  v.  Valentine,  154  N. 
Y.  692  ;  Tompkins  v.  Hunter,  149  N.  Y.  117,  supra,  followed  ;  and 
it  is  said  that  the  same  doctrine  was  held  in  Brown  v.  Guthrie^ 
no  N.  Y.  435,  and  Planning  v.  Beek,  129  N,  Y.  i. 
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The  latter  ca.se  was  again  before  the  court  in  155  N.  Y.  577, 
when  it  was  held  that  in  a  creditor's  action  to  set  aside  a  bill  of 
sale  and  a  general  assignment  without  preferences,  on  the  ground 
that  they  constituted  one  transaction,  and  as  such  contravened 
the  statute  limiting  preferences  in  assignment,  and  upon  the 
ground  that  the  instrument  was  executed  to  hinder,  delay,  and 
defraud  creditors.  Proof  of  actual  fraud  essential  to  sustain  a 
judgment  for  the  plaintiff  is  imported  by  conclusive  findings  that, 
prior  to  the  execution  of  the  instrument,  the  debtor  and  the 
grantee  of  the  bill  of  sale  had  conspired  to  defraud  the  debtor's 
creditors;  that  the  instruments  were  one  transaction,  and  that 
both  were  made  with  the  intent  of  the  debtor  to  hinder,  delay, 
and  defraud  his  creditors,  of  which  intent  the  grantee  of  the  bill 
of  sale  then  had  actual  knowledge.  Affirming  JManning  v.  Beck, 
yy  Hun,  607. 

Preferring  a  note  given  by  a  firm  on  the  surrender  of  a  note 
given  by  a  former  firm  will  not  render  assignment  void.  Roberts 
V.  Victor,  54  Hun,  461,  28  St.  Rep.  100,  7  Supp.  yjy,  reversed, 
130  N.  Y.  585,42  St.  Rep.  729. 

An  assignment  is  not  rendered  invalid  by  reason  of  the  fact 
that  it  in  effect  transfers  to  the  assignee  property  subject  to  the 
payment  of  a  chattel  mortgage,  which  has  not  been  filed  as 
required  by  the  statute,  as  such  mortgage  ife  valid  against  the 
mortgagor.  Kitchen  v.  Lower y,  127  N.  Y.  53,  37  St.  Rep.  327, 
affirming  25  St.  Rep.  252,  6  Supp.  867. 

Where  a  firm  made  a  loan  to  one  of  its  partners  on  securities 
which  he  had  falsified,  and  both  the  firm  and  the  individual 
partner  made  assignments,  the  assignee  of  the  firm  ma}'  prove 
his  claim  against  the  assignee  of  the  individual ;  the  debt  to  the 
firm  is  subject  to  any  diminution  that  may  appear  to  his  credit 
on  its  books  either  in  the  way  of  credit  or  profit  and  loss.  Matter 
of  Walradt,  13  App,  Div.  142,  43  Supp.  379. 

Preference  of  an  individual  debt  of  one  member  of  the  firm  in 
an  assignment  for  creditors  made  by  the  firm  renders  the  assign- 
ment void.  Citizens  Bank  of  Perry  v.  Williams,  128  N.  Y.  yj^ 
reversing  12  N.  Y.  Supp.  678,  35  St.  Rep.  542;  same  principle, 
Sclnvabv.  Kaugliran,  42  St.  Rep.  407,  17  Supp.  926. 

Where  the  effect  of  the  assignment  was  the  conversion  of  a 
large  part  of  the  partnership  property  for  the  payment  of  indi- 
vidual debts  before  the  partnership  debts  were  paid  in  full,  and 
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after  which  there  was  no  assets  to  pay  preferred  creditors,  the 
assignment  was  held  fraudulent.  Booss  v.  Marion,  129  N.  Y. 
536,  42  St.  Rep.  265,  affirming  35  St.  Rep.  710,  12  N.  Y.  Supp.  765. 

An  assignment  is  fraudulent  when  it  is  made  with  intent  to 
appropriate  the  firm  property  to  the  payment  of  a  debt  for  which 
the  firm  is  not  responsible.  Imp.  ^  Tr.  Nat.  Bank  v.  Burger, 
25  St.  Rep.  136,  6  Supp.  189,  affirmed,  without  opinion,  125  N. 
Y.  702.  An  assignment  is  void  which  prefers  the  notes  of  a 
retiring  partner  for  his  share  in  the  business  given  at  a  time 
when  the  firm  was  insolvent.  Cohen  v.  Irion,  26  St.  Rep.  i,  7 
Supp.  106,  reversed,  126  N.  Y.  665,  on  dissenting  opinion  below. 
Same  rule,  Roe  v.  Hume,  72  Hun,  1,55  St.  Rep.  336,  25  Supp.  576. 
The  preference  by  one  partner  of  a  firm  debt  in  an  assignment 
of  his  individual  property  does  not  make  the  assignment  void. 
Ralph  V.  Brickell,  28  St.  Rep.  448,  7  Supp.  825. 

Where  a  person  in  good  faith  loaned  money  to  a  surviving 
partner,  which  money  was  applied  by  such  partner  in  the  pay- 
ment of  the  liabilities  of  the  firm,  the  claim  becomes  one  which 
in  equity  will  be  paid  out  of  the  firm  assets  in  an  accounting 
between  the  surviving  partner  and  the  personal  representatives 
of  the  deceased  partner,  and  equity  will  recognize  the  right  of 
the  surviving  partner  to  have  the  money  so  borrowed  and  applied 
by  him  repaid  out  of  the  assets  of  the  firm,  and  an  assignment 
so  directing  is  not  void.  Durant  v.  Pier  son,  124  N.  Y.  444,  36 
St.  Rep.  463,  reversing  58  Hun,  190,  34  St.  Rep.  194,  1 1  Supp.  842. 

Payment  of  the  individual  debts  of  a  partner  by  preference  in 
an  assignment  is  not  fraudulent,  where  it  appears  that  although 
the  money  was  loaned  to  one  partner  it  was  for  the  benefit  of 
the  firm,  and  that  the  firm  note  was  substituted  for  the  indebt- 
edness of  the  individual  member,  at  a  time  when  the  firm  was 
not  shown  to  be  insolvent.  Nordlinger  ^r.  Anderson,  123  N.  Y. 
544,  34  St.  Rep.  361,  affirming  5  Supp.  609,  24  St.  Rep.  240. 

Where  defendant  carried  on  business  in  the  firm  name  and 
plaintiff  dealt  with  him  knowing  that  his  partner  was  dead,  and 
the  firm  becoming  insolvent,  the  creditors  of  the  old  firm  were 
preferred  in  an  assignment,  it  was  held  that  the  plaintiff 
could  not  object  to  the  assignment,  as  he  was  not  a  firm  creditor, 
but  an  individual  creditor  of  the  surviving  partner.  Haynes  v. 
Brooks,  116  N.  Y.  487,  27  St.  Rep.  478,  affirming  42  Hun,  528, 
4  St.  Rep.  587. 
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Under  the  act  of  1887,  a  debtor  may  still  direct  the  applica- 
tion of  one-third  of  the  net  proceeds  towards  the  claim  of  one 
preferred  creditor  before  they  can  be  applied  to  payment  of  a 
second  preferred  creditor.  The  intention  of  the  statute  was  only 
to  restrict  the  quantity  of  the  estate  which  could  be  so  applied,  and 
the  provision  that  in  case  of  insufficiency  to  pay  the  preferred 
claims  in  full,  they  should  be  applied  on  said  c\3.\vi\<.  pro  rata, 
refers  only  to  cases  where  the  preferred  creditors  belong  to  the 
same  class  and  are  equally  preferred  in  the  order  in  which  the  one- 
third  is  directed  to  be  applied.  Matter  of  Boyd,  35  St.  Rep.  37, 
12  Supp.  284.  There  is  no  law  which  prevents  a  failing  debtor 
from  giving  to  any  creditor  that  he  may  select,  a  preference  by 
means  of  a  confession  of  judgment  for  any  valid  debt.  He  may 
properly  prefer  his  creditors  to  as  great  an  extent  as  his  property 
permits,  provided  he  does  so  by  giving  mortgages  or  bills  of  sale 
or  confession  of  judgment,  instead  of  putting  such  preferences  in 
a  general  assignment  for  the  benefit  of  creditors,  which  alone  the 
statute  condemns.  Claflin  Co.  v.  Arnhcini,  87  Hun,  236;  London 
V.  Martin,  79  Hun,  229,  affirmed,  149  N.  Y.  586,  citing  Shotivell 
V.  Decker,  22  App.  Div.  250. 

Where  an  insolvent  debtor  in  consideration  of  the  general  as- 
signment transfers  the  bulk  of  his  property  to  certain  creditors  for 
the  purpose  of  evading  the  provisions  of  the  General  Assignment 
Act  limiting  the  amount  of  preferences  which  may  be  contained  in 
an  assignment  for  the  benefit  of  creditors  to  one-third  of  the  as- 
signor's estate,  a  creditor,  w^ho,  although  knowing  that  the  debtor 
was  insolvent,  has  accepted  his  preferential  payment  in  ignorance 
of  such  guilty  intent  on  the  part  of  the  assignor,  cannot  be  charged 
with  the  amount  thus  received  by  him.  Shotivell  v.  Dixon,  22 
App.  258.  Reiterating  the  rule  that  an  insolvent  debtor  may 
prefer  his  creditors  to  as  great  an  extent  as  his  property  permits, 
by  any  transfer  thereof  other  than  a  general  assignment.  Citing 
and  discussing  numerous  authorities.  A  general  assignment  for 
the  benefit  of  creditors  will  be  corrected  where  preferences  are 
unintentionally  directed  to  be  paid.  Eliassofv.  DeWandelacr,  30 
App.  Div.  155  ;  siib  nom.  Eliassof  v.  Rckler,  51  N.  Y.  Supp.  892, 
85  St.  Rep.  892,  reversing  Eliassof  v.  DeWandelaer,  21  Misc.  695, 
47  N.  Y.  Supp.  1048,  81  St.  Rep.  1048. 

A  preference  granted  by  General  Assignment  Act  includes  wages 
and  salaries  actually  owing  to  firm  employes  of  the  assignor  at  the 
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time  of  the  execution  of  the  assignment,  and  is  not  limited  to  the 
wages  and  salaries  of  those  in  his  employ  at  that  time.  The 
amendment  of  1886  is  not  retroactive  and  creates  no  preference  in 
favor  of  employes  for  wages  earned  before  its  passage.  A  pref- 
erence granted  by  the  old  amendment  is  not  nullified  by  the 
fact  that  the  assignor  had  given  an  employe  a  promissory  note 
for  the  amount  of  his  wages.  Matter  of  Scott,  148  N.  Y.  588  ; 
Matter  of  Heath,  46  Hun,  114.  Where  an  employe  had  received 
notes  for  compensation  and  in  excess  thereof  and  transferred  them 
to  a  third  party,  he  loses  his  preference  thereby,  even  though  he 
again  becomes  the  owner  of  the  notes.  Spencer  v.  Hodgman,  57 
Hun,  490. 

A  preferential  assignment  by  an  insolvent  of  all  his  estate  in 
trust  for  the  payment  of  only  a  part  of  his  creditors,  which  pro- 
vides that  after  paying  the  creditors  named  the  remainder  of  the 
assigned  estate  shall  be  restored  to  assignor,  hinders  and  delays 
the  unpreferred  creditors  and  is  void  as  against  them,  and  this 
although  no  fraud  was  intended  by  assignor  or  assignee.  An 
assignment  void  on  its  face  cannot  be  reformed  or  validated  by 
a  supplementary  assignment  so  as  to  cut  off  a  lien  of  a  judgment 
recovered  after  its  execution  and  before  its  reformation,  or  at- 
tempted correction.  Sutherland  v.  Bradner,  116  N.  Y.  410. 
When  a  chattel  mortgage  executed  by  a  debtor  to  one  of  his 
creditors  and  a  transfer  of  business  accounts  to  a  third  person  do 
not  cover  all  debtor's  property  and  are  only  intended  to  secure 
payment  of  debts  of  the  mortgagee  and  certain  other  creditors 
named  therein,  they  are  not  within  the  statute  regulating  the  mak- 
ing of  general  assignments  for  benefit  of  creditors  and  prohibiting 
preferences.  Dclaney  v.  Valentine,  154  N.  Y.  692,  citing  and  fol- 
lowing Tompkijis  V.  Hiuiter,  149  N.  Y.  117,  distinguishing  Barftey 
V.  Griffin,  2  N.  Y.  365  ;  Collomb  v.  Caldwell,  16  N.  Y.  484;  Suth- 
erland \.  Bradner,  116  N.  Y.  410. 

The  statute  interferes  only  with  the  extent  of  the  debtor's  right 
to  preferences,  not  with  the  method  of  exercising  that  right.  The 
words /r^  rata  apply  when  there  is  not  enough  of  the  one-third 
to  pay  all  the  claims  of  certain  class,  and  not  to  the  rights  of  sev- 
eral classes.  Matter  of  Eaton,  59  Hun,  84,  35  St.  Rep.  497,  affirmed 
on  opinion  below,  126  N.Y.  655,  13  Supp.  135.  Where  the  one-third 
applicable  to  preferred  debts  is  not  sufficient  to  pay  the  creditors 
of  the  first  class,  they  take  the  whole,  although  other  preferred 
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creditors  take   nothing.     Matter  of  Sisson,   59    Hun,  330,   ^6  St. 
Rep.  290,  12  Supp.  820. 

Where  an  assignment  directed  the  assignee  to  pay,  ist,  the 
costs  and  expenses  of  the  assignment ;  2d,  certain  preferred  claims  ; 
3d,  to  pay  another,  preferred  creditor,  etc.,  held,  that  preferences 
were  indicated  and  must  be  paid  in  that  order.  Matter  of  Eaton,  59 
Hun,  84,  35  St.  Rep.  497,  13  Supp.  135,  afifirmed  on  opinion  below, 
126  N.  Y.  655.  Claims  for  taxes  presented  by  the  receiver  of 
taxes  are  to  be  treated  the  same  as  other  claims  in  the  absence  of 
preference  thereof  by  the  assignor.  Matter  of  Defrcece,  26  Supp. 
866. 

Where  an  insolvent  debtor,  in  contemplation  of  making  a  gen- 
eral assignment  for  the  benefit  of  creditors,  transfers  the  greater 
part  of  his  property  to  certain  creditors  for  the  purpose  of  evad- 
ing the  provisions  limiting  the  amount  of  preferences,  a  creditor 
who,  although  knowing  that  the  debtor  was  insolvent,  has  accepted 
his  preferential  payment  in  ignorance  of  such  guilty  intent  on  the 
part  of  the  assignor,  cannot  be  charged  with  the  amount  thus 
received  by  him.  SJiotivell  v.  Dixon,  22  App.  258,  48  Supp.  984, 
82  St.  Rep.  984.  An  assignment  for  the  benefit  of  creditors  made 
by  a  married  woman  having  a  separate  estate  and  engaged  in  a 
separate  business  is  not  fraudulent  and  void  as  to  other  creditors 
because  it  contains  a  preference  to  her  husband  for  salary  agreed 
to  be  paid  him  by  the  wife  for  his  service  as  agent  in  managing 
the  business.  Third  Nat.  Bank  of  Buffalo  v.  Giinther,  123  N.  Y. 
568,  distinguishing  Coleman  v.  Burr,  93  N.  Y.  17. 

A  general  assignment  is  not  void  because  of  having  left  out 
preferences  required  by  statute,  but  the  statute  and  the  assign- 
ment are  to  be  construed  together.  Matter  of  Fitzgerald,  21 
Misc.  226,  47  Supp.  630. 

The  provisions  of  Laws  1887,  chap,  503,  declaring  that  prefer- 
ences shall  not  be  valid  except  to  the  amount  of  one-third  of  the 
assigned  estate,  does  not  prevent  a  debtor  from  transferring  all 
his  property  to  a  single  creditor  to  pay  a  bona  fide  debt,  because 
such  transfer  is  not  a  general  assignment.  Tompki7is  v.  First 
Nat'l  Bk.,  18  Supp.  234. 

An  assignment  which  makes  excessive  preferences  is  valid  except 
as  to  the  excess,  and  gives  no  ground  for  an  attachment  against  the 
assigning  debtor's  property.  Rose  v.  Renton,  37  St.  Rep.  684,  13 
Supp.  592.     A  provision  in  an  assignment  that  the  assignee  shall 
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discharge  and  pay  in  full  all  debts  due  or  to  become  due  for 
goods  sold  to  the  party  of  the  first  part  in  his  business,  the  par- 
ticular items  of  which  the  party  of  the  first  part  is  now  unable  to 
mention,  is  not  so  indefinite  in  identifying  preferred  creditors  as  to 
invalidate  the  assignment.     Maack  v.  Maack,  2  Supp.  506. 

An  employe  to  whom  the  assignee  has  given  promissory  notes 
for  wages  to  be  earned  by  future  services  is  not  entitled  to  a 
preference  under  Laws  1886,  chap.  283,  giving  preferences  to 
wages  or  salaries  actually  owing  to  the  employes  of  the  assignee 
at  the  time  of  the  assignment.  In  re  Hooper  s  Estate,  1 1  Supp. 
242.  The  restrictions  as  to  preferences  of  the  act  of  1887  re- 
strict only  the  quantity  of  the  estate  which  may  be  applied,  and 
the  provision  that  in  case  of  insufificiency  to  pay  the  preferred 
claims  in  full,  they  shall  be  applied  on  said  claims /r^  rata,  refers 
only  to  cases  where  the  preferred  creditors  belong  to  the  same 
class,  and  are  clearly  preferred ;  therefore  a  debtor  may  direct 
the  application  of  one-third  of  the  net  proceeds  toward  the  claim 
of  one  preferred  creditor,  before  they  can  be  applied  to  the  pay- 
ment of  the  second  preferred  creditor.  Matter  of  Boyd,  35  St. 
Rep.  38. 

Co-partners,  as  successors  to  another  firm,  assumed  a  debt  due 
from  that  firm  to  one  J.,  and  gave  H.,  the  retiring  partner,  a  note 
for  the  amount  of  the  debt  due  to  J. ;  afterwards  the  new  firm 
made  an  assignment  in  which  the  note  given  to  H.  was  preferred, 
and  the  inventory  specified  the  debt  preferred  to  be  on  the  note 
held  by  J.  Held,  such  preference  was  not  fraudulent,  being  to 
secure  the  debt  due  to  J.     Smith  v.  Smith,  14  Supp.  461. 

A  preference  in  an  assignment  for  the  benefit  of  creditors, 
either  in  the  assignment  itself  or  by  separate  instrument,  which 
may  be  construed  as  part  of  the  assignment,  if  it  exceed  in 
amount  one-third  of  the  assets  of  the  assignor's  estate,  after 
making  the  deductions  mentioned  in  the  statute,  does  not  make 
the  assignment  void,  but  only  has  the  effect  of  reducing  the  pref- 
erence, if  in  excess.    Central  NaflBk.  v.  Seligman,  53  St.  Rep.  15. 

ARTICLE  IV. 

Jurisdiction  of  Courts.    §  25;  Chap.  380,  Laws  of  1885. 

§  25.  Jvirisdiction  of  courts. 

Any  proceeding  under  this  act  shall  be  deemed  for  aU  purposes,  including  re- 
view by  appeal  or  otherwise,  to  be  a  proceeding  had  in  the  court  as  a  court  of  general 
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jurisdiction,  and  the  court  shall  have  full  jurisdiction  to  do  all  and  every  act  relating 
to  the  assigned  estate,  the  assignees,  assignors,  and  creditors ;  and  jurisdiction  shall 
be  presumed  in  support  of  the  orders  and  decrees  therein,  unless  the  contrary  is 
shown  ;  and  after  the  filing  or  recording  of  an  assignment  under  this  act,  the  court 
may  exercise  the  powers  of  a  court  of  equity  in  reference  to  the  trust  and  any  matters 
involved  therein. 

L.  1877,  ch.  466,  §  25. 

This  section  docs  not  enlarge  the  scope  of  the  jurisdiction  of 
the  county  court,  but  merely  to  give  it  general  jurisdiction  in 
assignment  matters.  It  has  not  jurisdiction  to  order  the  assignee 
of  a  banking  firm  to  pay  over  proceeds  of  a  draft  deposited  by  a 
creditor  on  the  ground  that  it  was  so  deposited  for  a  special  pur- 
pose. The  remedy  in  such  case  is  by  action.  Matter  of  IVitmer, 
40  Hun,  64.  The  power  of  the  court  under  this  section  author- 
izes an  order  making  a  new  distribution  in  case  of  error,  and  one 
who  has  received  a  distributive  share  in  excess  of  his  proportion 
of  the  fund  may  be  compelled  to  repay  the  amount  thus  over- 
paid for  distribution  to  those  entitled.  In  re  Morgan,  21  Week. 
Dig.  341.  The  court  exercises  equity  powers  under  this  section. 
Matter  of  Bonner,  8  Daly,  75.  While  the  assignee  is  not  an 
officer  of  the  court,  he  is  subject,  in  all  matters  relating  to  the 
assigned  estate,  to  the  order  and  direction  of  the  court,  or  a  judge 
thereof.  Matter  of  Mumford^  5  St.  Rep.  303.  It  is  said,  in 
Matter  of  Manahan,  10  Daly,  39,  that  the  court  is  not  author- 
ized to  grant  allowances  from  the  assigned  estate  to  creditors 
who  proceed  against  the  assignee. 

See,  also,  §  26,  Art.  XIII.,  sub.  2. 

The  following  enactment,  being  chapter  380,  Laws  of  1885, 
confers  powers  and  duties  relating  to  general  assignments  on 
the  Supreme  Court  : 

All  powers,  rights,  duties  conferred  upon  county  courts  and  county  judges  by  chap- 
ter four  hundred  and  sixty-six  of  the  Laws  of  eighteen  hundred  and  seventy-seven, 
entitled  "  An  act  in  relation  to  assignments  of  the  estates  of  debtors  for  the  benefit  of 
creditors,"  and  by  acts  amendatory  thereof  and  additional  or  supplemental  thereto, 
are  hereby  also  conferred  upon  and  shall  be  exercised  by  the  Supreme  Court  and  the 
justices  of  the  Supreme  Court  of  the  State  of  New  York  concurrently  with  county 
courts  and  county  judges.  All  applications  under  said  acts  made  in  the  Supreme 
Court  shall  be  made  to  the  court,  or  a  justice  thereof,  within  the  judicial  district  where 
the  assignment  is  recorded,  and  all  proceedings  and  bearings  under  said  acts  had  ia 
the  Supreme  Court  upon  the  return  of  a  citation  shall  be  had  at  a  Special  Term  of 
said  court  held  in  the  county  where  the  judgment  debtor  resided  at  the  time  of  the 
assignment ;  or  in  case  of  an  assignment  by  co-partners,  in  the  county  where  the  piiu- 
cipai  place  of  business  of  such  co-partners  was  at  the  time  of  the  assignment. 


GENERAL  ASSIGNMENT.  1 377 

Art.  4.     Jurisdiction  of  Courts. 

The  court  acts  in  these  matters  as  a  court  of  general  jurisdic- 
tion in  respect  to  the  assigned  estate  and  any  matters  involved 
therein.  It  has  all  the  power  of  a  court  of  equity  therein  with 
reference  to  tlie  management  and  control  of  the  funds  ;  its  power 
may  be  invoked  by  petition.  Matter  of  Bonner,  8  Daly,  75  ; 
Matter  of  Nicholas,  15  Hun,  317.  But  the  court  has  no  power 
on  the  petition  of  a  party  claiming  property  in  the  possession  of 
the  assignee  to  determine  the  rights  of  the  claimants.  Matter  of 
Potter,  44  Hun,  197. 

Where  an  assignee  has  by  mistake  paid  over  to  a  creditor  a 
portion  of  the  proceeds  of  the  assigned  property,  to  which,  in 
fact,  a  preferred  creditor  was  entitled,  the  court  has  power  under 
the  General  Assignment  Act,  on  petition  of  the  creditor  entitled 
thereto,  on  notice  to  the  one  claiming  it,  to  order  the  latter  to 
turn  the  money  over  to  the  assignee  to  be  by  him  paid  out  as 
the  assignment  directed.     Matter  of  Morgan,  99  N.  Y.  145. 

In  the  Matter  of  Under/nil,  117  N.  Y.  471,  Peckham,  J.,  com- 
menting upon  the  latter  case,  says  :  "  That  it  was  decided  upon 
the  very  broad  and  general  nature  of  the  jurisdiction  granted  in 
the  General  Assignment  Act ;  that  the  court  by  virtue  of  that 
act  and  in  relation  to  the  subject-matter  was  a  court  of  general 
jurisdiction  to  do  all  and  every  act  relating  to  the  estates  of  as- 
signees, assignors,  and  creditors,  and  after  the  filing  of  the  record 
of  assignment  was  to  exercise  the  power  of  a  court  of  equity  in 
reference  to  the  trust  and  any  matters  involved  therein.  He 
adds  that  the  point  was  regarded  as  one  of  difificulty,  notwith- 
standing the  generality  of  the  language. 

The  authority  given  the  court  in  these  proceedings,  however, 
is  not  to  be  regarded  as  exclusive.  An  action  for  an  accounting 
may  be  brought  in  a  court  of  equity  jurisdiction.  Hurth  v. 
Bower,  30  Hun,  151  ;  Conver Seville  Co.  v.  Chauibresbiirgh  Woolen 
Co.,  14  Hun,  609;  Schuehle  v.  Reiman,  86  N.  Y.  270.  The  court 
has  power,  although  the  estate  has  nearly  all  been  paid  out  under 
a  decree  to  the  creditors  upon  a  final  accounting,  to  amend  the 
decree  so  as  to  allow  any  creditors  to  present  claims  who  were 
not  cited  upon  the  final  accounting  ;  and  the  assignee  should  be 
required  to  render  an  accounting  and  to  order  the  creditors  paid 
to  return  a  portion  of  the  funds  received  by  them  so  as  to  allow 
the  latter  creditors  to  share  in  the  fund  and  receive  their  just 
portion.     Matter  of  Wiltsie  &  Fromcr,  5  Misc.  150,  25  Supp.  733. 
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No  power  is  conferred  upon  the  court  by  §  20  of  the  General 
Assignment  Act  to  determine  on  a  final  accounting  that  a  com- 
pounding creditor  has  released  the  assignor  from  all  liability  on 
his  debts,  and  an  adjudication  to  that  effect  in  such  a  proceeding 
is  void.  Halsteadv.  Ives,  73  Hun,  56,  57  St.  Rep.  125,  25  Supp. 
1058. 

ARTICLE  V. 

Inventory.    §  3,  part  of  §  6. 

§  3.  Inventory  or  schedule;  when  and  how  to  be  made  by- 
debtor  or  assignee,  or  on  failure  of  assignee ;  inspection  of  books. 

A  debtor  making  an  assignment  shall,  at  the  date  thereof  or  within  twenty  days 
thereafter,  cause  to  be  made  and  delivered  to  the  county  judge  of  the  county  where 
such  assignment  is  recorded,  an  inventory  or  schedule  containing  : 

1.  The  name,  occupation,  place  of  residence,  and  place  of  business  of  such  debtor. 

2.  The  name  and  place  of  residence  of  the  assignee. 

3.  A  full  and  true  account  of  all  the  creditors  of  such  debtor,  stating  the  last  known 
place  of  residence  of  each,  the  sum  owing  to  each,  with  the  true  cause  and  consid- 
eration therefor,  and  a  full  statement  of  any  existing  security  for  the  payment  of 
the  same. 

4.  A  full  and  true  inventory  of  all  such  debtor's  estate  at  the  date  of  such  assign- 
ment, both  real  and  personal,  in  law  and  in  equity,  with  the  incumbrances  existing 
thereon,  and  of  all  vouchers  and  securities  relating  thereto,  and  the  nominal  as  well  as 
actual  value  of  the  same,  according  to  the  best  knowledge  of  such  debtor. 

5.  An  affidavit  made  by  such  debtor  that  the  same  is  in  all  respects  just  and  true. 
But  in  case  such  debtor  shall  omit,  neglect,  or  refuse  to  make  and  deliver  such  inven- 
tory or  schedule  within  the  twenty  days  required,  the  assignee  named  in  such  assign- 
ment shall,  within  thirty  days  after  the  date  thereof,  cause  to  be  made  and  delivered 
to  the  county  judge  of  the  county  where  such  assignment  is  recorded,  such  inventory 
or  schedule  as  above  required,  in  so  far  as  he  can,  and  for  such  purpose  said  county 
judge  shall  at  any  time,  upon  the  application  of  such  assignee,  compel  by  order  such 
delinquent  debtor,  and  any  other  person  to  appear  before  him  and  disclose  upon  oath 
any  knowledge  or  information  he  may  possess  necessary  to  the  proper  making  of  such 
inventory  or  schedule.  The  assignee  shall  verify  the  inventory  and  schedule  so  made 
by  him,  to  the  effect  that  the  same  is  in  all  respects  just  and  true  to  the  best  of  his 
knowledge  and  belief.  But  in  case  the  said  assignee  shall  be  unable  to  make  and  file 
such  inventory  or  schedule  within  said  thirty  days,  the  county  judge  may,  upon  appli- 
cation upon  oath,  showing  such  inal)ility,  allow  him  such  further  time  as  shall  be  neces- 
sary, not  exceeding  sixty  days.  If  the  assignee  fail  to  make  and  file  such  inventory  or 
schedule  within  said  thirty  day.s,  or  such  further  time  as  may  be  allowed,  the  county 
judge  shall  require  by  order  the  assignee  forthwith  to  appear  before  him  and  show 
cause  why  he  should  not  be  removed.  Any  person  interested  in  the  trust  estate  may 
apply  for  such  order  and  demand  such  removal.  The  books  and  papers  of  such  de- 
linquent debtor  shall  at  all  times  be  subject  to  the  inspection  and  examination  of  any 
creditor.  The  county  judge  is  authorized  by  order  to  require  such  debtor  or  assignee 
to  allow  such  inspection  or  examination.  Disobedience  to  such  order  is  hereby  de- 
clared to  be  a  contempt,  and  obedience  to  such  order  may  be  enforced  by  attachment. 
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The  inventory  or  schedule  shall  be  filed  by  said  county  judge  in  the  office  of  the  clerk 
of  said  county  in  which  said  assignment  is  recorded. 

L.  1877,  ch.  466.     (See  last  clause  36.) 

§  3,  as  amended  L.  1878,  ch.  318,  §  i. 

§  6.  Correction,  etc.,  of  schedules. 

*  *  *  The  county  judge  shall  have  power,  by  order,  to  require  or  allow  any  in- 
ventory, or  schedule  filed  to  be  corrected,  or  amended,  and  also  to  require  and  compel, 
from  time  to  time,  supplemental  inventories  or  schedules,  to  be  made  and  filed  withm 
such  time  as  he  shall  prescribe,  and  to  enforce  obedience  to  such  orders  by  attachment. 

L.  1877,  ch.  466,  §  6,  as  amended  L.  1878,  ch.  318,  §  6. 

The  assignor  may  assign  everything  which  under  the  law  is 
assignable ;  the  test  has  been  stated  to  be  that  anything  which 
would  pass  to  the  personal  representative  of  a  deceased  person 
may  pass  to  a  general  assignee,  and  a  cause  of  action  for  any  wrong 
which  would  thus  survive  may  be  assigned.  Zabriskie  v.  Sinith, 
13  N.  Y.  322  ;  Hyslop  v.  Randall,  4  Duer,  660;  McKce  v.  Judd, 
12  N.  Y.  622  ;  Sherman  v.  Elder,  24  id.  381  ;  Richtmcyer  v.  Rem- 
sen,  38  id.  206;  Wkitaker  v.  Merrill,  30  Barb.  389;  Merrill  v. 
Grennell,  id.  594;  Jackson  v.  Losee,  4  Sandf.  Ch.  381  ;  Pulver  v. 
Harris,  52  N.  Y.  73  ;  Brooks  v.  Han  ford,  15  Abb.  342  ;  McQueen 
v.  Babcock,  41  Barb.  337.  Real  estate  passes  to  the  assignee  sub- 
ject to  incumbrances  and  personal  property  subject  to  levy  or 
lien.  Warren  v.  Fenn,  28  Barb.  333  ;  Mumper  v.  RusJnnorc,  79 
N.  Y.  19  ;  Main  v.  Green,  32  Barb.  448  ;  Van  Dine  v.  Willctt,  38 
id.  319.  Personal  property  of  all  kinds  and  choses  in  action  pass 
under  the  assignment.  Coffin  v.  McLean,  80  N.  Y.  560  ;  Millikin 
V.  Dart,  26  Hun,  24.  Hence  all  property  should  be  included  in 
schedule.  But  it  all  passes  whether  scheduled  or  not,  though  the 
omission  to  schedule  may  be  evidence  of  fraud.  But  a  mere 
omission,  unless  with  fraudulent  intent,  will  not  avoid  the  assign- 
ment. MatJiison  v.  Demarest,  4  Robt.  161  ;  Piatt  v.  Lott,  17  N. 
Y.  478;  Turner  v.  J  ay  cox,  40  id.  471.  When  prepared  by  the 
assignor,  the  inventory  and  schedules  are  regarded  as  part  of  the 
assignment.  Terry  v.  Butler,  43  Barb.  395  ;  De  Camp  v.  Mar- 
shall, 2  Abb.  (N.  S.)  373.  Failure  to  file  the  schedules  and  inven- 
toiy  does  not  affect  the  validity  of  the  assignment.  Produce  Bank 
V.  Morton,  6y  N.  Y.  199  ;  Warren  v.  J  affray,  96  id.  248.  But  the 
debtors  must  all  verify  the  schedules.  Cook  v.  Kelly,  14  Abb.  466. 
It  is  held  in  Pratt  v.  Stevens,  94  N.  Y.  387,  that,  in  the  absence  of 
the  county  judge,  the  inventory  may  be  filed  with  the  clerk,  that 
the  schedules  need  not  include  securities  known  to  be  fraudulent, 
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and  that  an  affidavit  to  "  deponent's  best  knowledge,  information, 
and  belief  "  was  sufficient.  It  is  said  that  the  affidavit  attached  to 
inventory  on  a  general  assignment,  if  made  by  the  assignor,  must 
be  absolutely  that  such  inventory  is  in  all  respects  just  and  true, 
no  other  is  sufficient  to  render  the  assignment  valid.  Pratt  v. 
Stevens,  26  Hun,  229,  but  this  is  reversed,  94  N.  Y.  387. 

The  assignor's  schedule,  though  made  after  assignment,  is  ef- 
fectual to  validate  a  mortgage  which  otherwise  might  have  been 
invalidated  for  usury.  Matter  of  Tlwnipson,  30  Hun,  195  ;  Pratt 
V.  Adaius,  7  Paige,  615  ;  Chafin  v.  TJiompson,  89  N.  Y.  220.  The 
inventory  of  debts  need  not,  in  addition  to  specification  of  time 
of  payment,  dates,  payees,  etc.,  of  promissory  notes,  state  what 
they  were  given  for.  Only  valid  securities  need  to  be  stated  in 
the  inventory,  and  if  the  assignor  knows  a  security  to  be  fraudu- 
lent, he  is  not  bound  to  state  it.  In  the  absence  of  the  county 
judge  from  the  office,  the  inventory  may  be  delivered  to  his 
clerk  at  his  office,  and  a  delivery  to  a  county  judge  of  another 
county,  holding  court  in  the  county  where  the  assignment  is 
made  at  the  time,  is  sufficient  compliance  with  the  statute. 
Pratt  V.  Stevens,  94  N.  Y.  387,  reversing  26  Hun,  229.  An  as- 
signment of  all  the  property  mentioned  in  schedule  B,  to  pay 
debts  mentioned  in  schedule  A,  and  referring  to  the  schedules 
as  annexed,  though  not  so  annexed  in  fact,  and  not  recorded  in 
the  county  clerk's  office  with  the  assignment,  is  valid,  as  neither 
of  the  schedules  was  a  part  of  the  assignment.  BnrgJiardv. 
SondJieini,  50  N.  Y.  Super.  116.  A  judgment  in  favor  of  the  as- 
signee will  pass  by  the  assignment,  although  not  named  in  the 
inventory,  and  no  knowledge  of  its  existence  comes  to  the  as- 
signee. Emigrant  Industrial  Savings  Bank  v.  Roehe,  93  N.  Y. 
374.  Intentional  omission  from  schedules  raises  presumption  of 
fraud.  Abb.  Dig.  1885,  Assignments,  p.  26,  citing  85  N.  Y.  464. 
When  the  inventory  of  an  insolvent  debtor  contained  the  names 
of  the  creditors,  with  their  residences,  and  the  amount  of  debts 
owing,  and  then  a  brief  and  very  general  statement  of  what  the 
debts  were  created  for,  it  was  held  that  it  complied  with  the  re- 
quirements of  the  statute,  and  was  sufficient  to  include  the  cause 
and  consideration  of  the  indebtedness,  and  the  nature  of  the 
several  debts.  Eastern  National  Bank  v.  Hulshizer,  2  St.  Rep. 
93.  Where  schedules  are  made  up  by  the  assignee,  they  cannot 
be  regarded  as  characterizing  the  intent  of   the  assignor  in  mak- 


GENERAL   ASSIGNMENT.  1 38 1 

Art.   5.      Inventory. 

ing  the  assignment.     Denton   v.  Merrill,  43   Hun,  224.     Other- 
wise when  made  by  the  assignor.      Terry  v.  Butler,  43  Barb.  395. 

The  schedules  should,  if  possible,  be  verified  by  the  assignor, 
since  he  must  necessarily  be  much  better  acquainted  with  his 
assets  and  liabilities  than  the  assignee  can  possibly  become 
within  the  period  allowed  for  filing  the  inventory  by  the 
statute. 

It  is  not  the  usual  practice  in  the  county  courts  to  require 
the  affidavits  of  disinterested  experts  to  the  value  of  the  assets 
inventoried  as  is  required  by  rule  8  of  the  Common  Pleas,  yet  in 
case  of  doubt  as  to  the  fairness  of  the  inventory,  an  order  for 
such  examination  would  doubtless  be  granted  on  a  proper  show- 
ing to  the  court  by  affidavit  or  petition.  (See  Rules  of  Supreme 
Court,  page  279.)  A  reference  to  the  rules  and  practice  in  the 
Common  Pleas  will  be  found  desirable  even  by  practitioners  in 
the  county  courts,  since  the  statute  leaves  very  many  of  the  de- 
tails of  the  practice  unsettled,  and  these  rules  are  the  only  for- 
mulated practice,  and  in  the  absence  of  other  regulations  are 
recognized  by  the  courts  as  a  safe  guide  in  administering  insol- 
vent estates    under  general  assignment. 

Under  subdivision  5  of  §  3  of  the  General  Assignment  Act, 
creditors  are  entitled,  as  of  right,  to  an  inspection  of  the  as- 
signor's books,  and  such  right  cannot  be  limited  to  matters  con- 
cerning the  assignment  itself,  but  such  inspection  may  be  allowed 
to  enable  him  to  seek  for  proof  to  establish  a  cause  of  action 
against  a  special  partner,  and  to  charge  him  as  a  general  partner. 
Matter  of  Meyer,  29  App.  Div.  394,  51  N.  Y.  Supp.  1054,  85  St. 
Rep.  1054. 

Under  the  provisions  of  the  present  statute  the  decisions  to 
the  effect  that  an  assignment  is  void  unless  an  inventory  is  filed 
within  a  certain  time  have  become  obsolete,  the  statute  requir- 
ing that  in  such  a  case  the  assignee  shall  be  liable  to  be  brought 
before  the  county  judge  to  show  cause  why  he  should  not  be  re- 
moved. The  application  for  this  order  may  be  made  by  any  one 
interested  in  the  estate.  The  inventory  or  schedule  required  by 
the  General  Assignment  Act,  to  be  made  and  filed  by  the  debtor 
making  the  assignment,  is  to  be  read  in  connection  with  the  as- 
signment as  part  of  the  transaction.  Roberts  &  Co.  v.  Vietor,  130 
N.  Y.  585. 

Under  the  statute  as  it  now  stands  the  assignment  is  good  al- 
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though  no  inventory  has  ever  been  filed.  If  one  has  been  filed  the 
county  judge  has  power  by  order  to  permit  it  to  be  corrected 
and  amended,  for  it  is  not  an  integral  part  of  the  assignment. 
But  an  invalid  assignment  cannot  be  made  good  by  the  inventory. 
The  fact  that  an  item  attached  to  an  assignment  for  the  benefit 
of  creditors  does  not  state  the  exact  amount  of  a  preferred  debt 
or  the  precise  dates  upon  which  interest  is  to  be  reckoned  docs 
not  of  itself  invalidate  the  assignment.  Roberts  &  Co.  v.  Btickley^ 
80  Hun,  58,  affirmed,  145  N.  Y.  215,  64  St.  Rep.  600. 

The  omission  of  assets  from  the  schedule  prepared  by  the  as- 
signor is  regarded  as  evidence  of  fraudulent  intent  on  the  part 
of  the  assignor  in  making  the  assignment.  Tolcott  v.  Hess,  4 
St.  Rep.  62  ;  Phillips  v.  Thicker,  14  St.  Rep.  120  ;  Pitts  field  Nat. 
Bankv.  Tailer,6o  Hun,  130.  Although  it  may  be  shown  by 
way  of  explanation  that  the  item  omitted  has  no  value  or  that 
it  was  the  result  of  accident  or  inadvertence.  Ellis  v.  Myers,  28 
St.  Rep.  120;  Shultz  v.  Hoagland,  85  N.  Y.  464;  Cutter  v. 
Hume,  43  St.  Rep.  242.  The  act  of  the  assignee,  however,  in 
preparing  the  assignment  cannot  affect  its  validity.  Denton  v. 
Merril,  43  Hun,  224,  5  St.  Rep.  387.  Errors  which  arise  from 
honest  mistake  do  not  affect  the  validity  of  the  assignment. 
McNaney  v.  Hall,  86  Hun,  415. 

The  assignee  has  a  right  in  the  absence  of  knowledge  to  the 
contrary  to  assume  that  the  inventory  and  schedule  filed  by  the 
assignor  are  correct.  In  Matter  of  Cornell,  no  N.  Y.  351.  The 
fact  that  an  item  was  omitted  from  the  assignor's  schedule  is  not 
sufificient  to  justify  a  finding  that  the  schedule  was  falsely  made 
with  the  object  of  coercing  the  creditors  into  a  settlement,  where 
there  is  positive  testimony  that  the  omission  was  unintentional 
and  by  mistake.  Van  Berger  v.  Lehviaier,  73  Hun,  304,  55  St, 
Rep.  532,  25  Supp.  356. 

A  direction  to  pay  out  a  greater  amount  than  is  due  will  not 
invalidate  the  assignment  in  the  absence  of  fraudulent  intent. 
The  fact  that  a  debt  is  magnified  in  the  inventory  does  not  make 
it  fictitious,  unless  it  was  so  at  the  time  of  making  the  assignment. 
Roberts  V.  Buckley,  '^O  Hun,  58,61  St.  Rep.  561,  29  Supp.  873, 
afifirmed,  145  N.  Y.  215,  64  St.  Rep.  600. 

Fraud  by  one  partner  in  the  interest  of  the  other  in  the  making 
of  the  schedule  of  liabilities,  where  they  permitted  him  to  have 
entire  charge  of  the  business,  and  the  making  of  the  assignment 
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and  schedules  as  he  directed,  is  sufficient  to  invaHdate  the  assign- 
ment.    Malkcmcsius  v.  Pauly,  17  Misc.  621,  40  Supp.  936. 

Refusal  to  vacate  an  order  extending  the  time  for  an  assignee 
to  file  his  inventory  and  schedule  is  proper  where  the  moving 
papers  do  not  show  that  the  applicant  has  any  interest  in  the 
estate.     In  re  United  Press,  46  Supp.  840. 

An  attorney  who  has  loaned  money  to  the  assignor  upon 
security,  for  himself  and  for  his  clients,  may  be  compelled  to 
testify,  in  order  to  enable  the  assignee  to  make  an  inventory. 
Matter  of  Merriam,  27  App.  Div.  112,  50  Supp.  114,  84  St.  Rep. 
114. 

An  assignment  is  valid  although  no  inventory  has  ever  been 
filed  by  the  assignee,  and,  if  filed,  a  county  judge  has  power,  by 
order,  to  require  or  allow  it  to  be  corrected  or  amended.  The 
inventory  is  not,  therefore,  an  integral  part  of  the  assignment,  and 
an  invalid  assignment  cannot  be  made  good  by  an  inventory  ;  nor 
does  the  fact  that  an  item  of  the  schedule  does  not  state  the  exact 
amount  of  the  preferred  debt,  or  the  precise  dates  from  which 
interest  is  to  be  reckoned  thereon,  invalidate  the  assignment. 
Roberts  v.  Buckley,  80  Hun,  58,  affirmed,  145  N.  Y.  215, 

The  inventory  will  usually  require  additional  schedules  to  those 
given  in  the  following  precedent,  which  may  readily  be  added  : 

Schedules  and  Inventory  connected  with  the  General  Assign- 
ment of  Rudolph  Akin. 

The  name  of  the  assignor,  or  debtor,  is  Rudolph  Akin,  his  occu- 
pation is  a  farmer,  his  place  of  residence  and  place  of  business  is  in 
the  town  of  Ulster,  Ulster  County,  State  of  New  York.  The  name  of 
the  assignee  is  James  H.  Everett,  and  his  place  of  residence  is  in  the 
city  of  Kingston,  said  county  of  Ulster : 
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Recapitulation. 

Debts  and  liabilities  amount  to |20,46i  00 

Assets    nominally  worth 25,880  00 

Assets  actually  worth 14,  500  00 


In  the  Matter  of  the  Assignment  of  Cornelius 
Martin  to  James  II.  Everett  for  the  benefit  of 
creditors. 


Ulster  County,  ss.  : 

Cornelius  Martin,  being  sworn,  says  that  he  is  the  assignornamed 
in  the  above  assignment,  which  bears  date  the  14th  day  of  July, 
1885,  recorded  in  the  office  of  the  clerk  of  the  county  of  Ulster  the 
15th  day  of  July,  1885  ;  that  the  inventory  and  schedules  hereto 
annexed  contain  a  true  and  full  account  of  all  the  creditors  of  said 
deponent,  the  last  known  place  of  residence  of  each  creditor,  where 
the  same  is  known  to  the  deponent,  and,  where  the  same  is  not 
known,  the  fact  is  so  stated  therein.  Also,  the  sum  owing  to  each 
creditor,  and  the  nature  of  each  debt  or  demand,  whether  arising  on 
written  security,  account,  or  otherwise.  Also,  the  true  cause  and 
consideration  of  such  indebtedness  in  each  case.  Also,  a  statement 
of  any  existing  security  for  the  payment  of  any  such  debts.  Also, 
a  full  and  true  inventory  of  all  the  estate,  both  real  and  personal,  in 
law  and  equity,  of  Cornelius  Martin,  at  the  date  of  said  assignment, 
and  the  incumbrances  existing  thereon,  and  of  all  vouchers  and 
securities  relating  thereto,  and  the  value  of  such  estate  according  to 
the  best  knowledge  of  deponent.  And  deponent  further  says,  that 
the  annexed  inventory  and  schedule  arc  in  all  respects  just  and  true, 
according  to  the  best  knowledge,  information,  and  belief  of  this  de- 
ponent. 

{Jural.)  (Signature.) 

ARTICLE  VI. 
Bond  of  Assignee  and  Further  Security.     §§  5,  7,  8,  9. 

§  5.  Bond  of  assignee. 

The  assignee  named  in  any  such  assignment  shall,  within  thirty  days  after  the  date 
thereof  and  before  he  shall  have  any  power  or  authority  to  sell,  dispose  of,  or  convert 
to  the  purposes  of  the  trust  any  of  the  assigned  property,  enter  into  a  bond  to  the 
people  of  the  State  of  New  York  in  an  amount  to  be  ordered  and  directed  by  the 
county  judge  of  the  county  where  such  assignment  is  recorded,  with  sufficient  sureties 
to  be  approved  of  by  such  judge,  and  conditioned  for  the  faithful  discharge  of  the 
duties  of  such  assignee  and  for  the  due  accounting  for  all  moneys  received  by  him, 
which  I)ond  shall  be  filed  in  the  clerk's  office  of  the  county  where  such  assignment  is 
recorded,  but  in  case  the  debtor  shall  fail  to  present  such  inventory  within  the  twenty 
days  required,  then  the  assignee,  before  the  ten  days  thereafter  shall  have  elapsed, 
may  apply  to  said  county  judge  by  verified  petition  for  leave  to  file  a  provisional  bond 
until  such  time  as  he  may  be  able  to  present  the  schedule  or  inventory  as  herein- 
before provided. 

L.  1877,  ch.  466,  §  S. 
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§  7.  Further  bond. 

The  county  judge  may,  upon  his  own  motion  or  upon  the  appHcation  of  any  party 
in  interest,  and  on  such  notice  as  he  may  direct  to  be  given  to  the  assignor,  assignee, 
and  surety,  require  further  security  to  be  given  whenever  in  his  judgment  the  security 
afforded  by  the  bond  011  file  is  not  adequate. 

L.  1877,  ch.  466,  §  7. 

§  8.  Neglect  to  file  bond. 

A  failure  to  file  any  bond  required  by  or  under  this  act  or  the  acts  hereby  amended, 
within  the  specified  time  will  not  deprive  the  county  judge  of  his  power  over  the 
assignee  or  the  trust  estate. 

L.  1877,  ch.  466,  §  8. 

§  9.  Action  on  bond ;  application  of  proceeds. 

Any  action  brought  upon  an  assignee's  bond  may  be  prosecuted  by  a  party  in  inter- 
est by  leave  of  the  court ;  and  all  moneys  realized  thereon  shall  be  applied  by  direction 
of  the  county  judge  in  satisfaction  of  the  debts  of  the  assignor,  in  the  same  manner 
as  the  same  ought  to  have  been  applied  by  such  assignee. 

L.  1877,  ch.  466,  §  9. 

The  assignee  takes  title  to  the  property  on  the  delivery  of  the 
assignment  and  the  filing  of  the  bond  is  not  a  condition  precedent, 
and  does  not  affect  the  validity  of  the  assignment.  Thrasher  v. 
Bently,  59  N.  Y.  649  ;  Produce  Bank  v.  Morton,  6-/  id.  194  ;  Brejt- 
nan  v.  Wilson,  71  id.  502;  Bostivick  v.  Bennett,  74  id.  317;  Matter 
of  Farnam,  75  id.  187  ;  Warner  v.  /affray,  96  id.  248  ;  Ryan  v. 
Webb,  39  Hun,  435.  But  until  the  bond  is  filed  the  assignee  can- 
not execute  his  trust  and  cannot  convert  or  convey  the  property. 
Woociworth  v.  Seymour,  22  Hun,  245.  Re-argument  denied,  23  id. 
147  ;  Van  Hein  v.  Elkus,  8  id.  516  ;  Brennan  v.  Wilson,  71  N.  Y. 
502.  The  validity  of  the  assignment  is  not  affected  by  failure  to 
file  a  bond  ;  when  the  assignee,  after  giving  a  bond,  ratifies  his 
acts  in  leasing  property  before  filing  the  bond,  they  are  made 
valid.  Smith  v.  Newell,  32  Hun,  501.  The  bond  in  the  city  of 
New  York  must  be  approved  by  a  judge  of  the  Court  of  Common 
Pleas.  So  held  before  the  act  of  1885.  Matter  of  Robinson,  10 
Daly,  148.  Under  Laws  i860,  chapter  348,  §  3,  the  bond  re- 
quired from  an  assignee  might  be  either  joint,  or  joint  and 
several.  People  v.  White,  28  Hun,  289.  The  giving  of  a  bond  is 
not  a  prerequisite  to  the  validity  of  the  assignment,  and  if  the 
bond  when  given  is  void,  the  assignment  is  not  vitiated.  Thrasher 
V.  Bently,  i  Abb.  N.  C.  39  ;  less  fully,  59  N.  Y.  649  ;  Ryan  v.  Webb, 
39  Hun,  435.  To  the  same  effect,  Sinelair  v.  Oakley,  6  Week. 
Dig.  513;  Plume,  ete.,  Co.  v.  Strauss,  17  Hun,  586;  Worthy  v. 
Benham,  13  id.  176.     But  the  assignee  cannot  convey  the  assigned 
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property,  and  such  con\-cyancc  is  a  nullity  which  may  be  ques- 
tioned not  only  by  the  assignor's  creditors,  but  by  the  assignee's 
successors.      Woodwortli  v.  Seymour,  22  Hun,  245. 

Precedent  for  Bond. 

Know  all  men  by  these  presents,  that  we,  Amasa  Humphrey, 
James  F.  Brewer,  and  James  S.  Wjune,  all  residing  in  the  city  of 
Kingston,  are  held  and  lirmly  bound  unto  the  people  of  the  State  of 
New  York  in  the  sum  of  $10,000,  lawful  money  of  the  United  States 
of  America,  to  be  paid  to  the  said  people  ;  to  which  payment  well 
and  truly  to  be  made,  we  bind  ourselves,  our  and  each  of  our  heirs, 
executors,  and  administrators,  jointly  and  severally,  firmly,  by  these 
presents. 

Sealed  with  our  seals. 

Dated  the  31st  day  of  July,  1884  ;   and, 

Whereas,  John  F.  Williams  has  made  an  assignment  of  his  prop- 
erty in  trust  to  the  above  bounden  Amasa  Humphrey,  for  the  benefit 
of  his  creditors,  dated  the  loth  day  of  July,  1884,  recorded  on  the 
loth  day  of  July,  1884,  in  the  office  of  the  clerk  of  the  county  of 
Ulster  : 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the 
above  bounden  Amasa  Humphrey  shall  faithfully  execute  and  dis- 
charge the  duties  of  such  assignee,  and  duly  account  for  all  moneys 
received  by  him  as  such  assignee,  then  this  obligation  to  be  void, 
else  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of      (Signatures.)      [l.  s.] 

{^Add  justification  and  acknowledgment.) 

Indorsed  :  —  "I  hereby  approve  of  the  within  bond,  and  of  the 
sufficiency  of  the  sureties  therein." 

Dated  August  i,  1884.  WILLIAM  S.  KENYON, 

County  Judge  of  Ulster  County. 

The  rights  and  duties  of  trustees  for  insolvent  debtors,  hereto- 
fore referred  to  in  connection  with  insolvent  proceedings,  seem 
to  be  the  only  guide  as  to  the  powers  and  duties  of  assignees 
under  the  statute,  except  such  rules  and  regulations  as  have 
grown  up  in  connection  with  the  administration  of  such  trusts 
and  as  have  been  sanctioned  and  approved  by  the  courts.  These 
powers  are  very  general  and  not  limited,  except  so  far  as  is  neces- 
sary to  protect  the  property  of  the  insolvent  for  the  benefit  of  his 
creditors.  Under  the  provision  authorizing  suits  to  be  brought 
by  the  assignee,  it  has  been  held  that  he  can  maintain  an  action 
for  conversion  of  the  debtor's  property  made  before  his  appoint- 
ment and  against  the  sheriff  for  negligence  with  reference  to  the 
assignor's  property.  Gillctt  v.  Fairchild,  4  Den.  80;  Acker  v. 
Withcrcll,  4  Hill,  112.     Under  the  clause  directing  a  .sale  of  the 
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property  of  the  assignor,  it  has  been  held  that  the  assignee  has 
no  discretion  even   under  an   order  of  the  court.     Libby  v.  Rosc- 
krans,  55    Barb.   202,  questioned,  60  N.  Y.  93.     Hacklcy   v.   Dra- 
per, 4  T.  &  C.  614.     Under  the  section  authorizing  the  trustee  to 
redeem  property  of  the  assignor,  it  is  said  that  the  effect  is  the 
same  as  if  redeemed  by  the  debtor  himself.     Phyfe  v.  Riley,  1 5 
Wend.  248.     These  provisions  relate  entirely  to  the  proceedings 
therein  provided  for  by  statute,  and  are  not,  perhaps,  strictly  ap- 
plicable to  general  assignments,  but  are  closely  analogous.     As 
to  general  assignments,  it  is  held  that  the  assignee  is  not  a  pur- 
chaser for  value,  and  the  property  of  the  assignor  is  subject  to 
the  same  liens  and  equities  in  the  hands  of  the  assignee  as  in  the 
hands  of  the  assignor.     /;/  re  Hozve,   i    Paige,    125  ;    Addison  v. 
Brnekmyer, /\.  Sandf.  Ch.  531  ;  Corning  v.    White,  2  Paige,  367; 
Schieffelin  v.  Hawkins,  14  Abb.  112;  Marine  Bank  v.  Jaiincey,  i 
Barb.  486;  Reed  v.  Sands,  37  id.  185  ;    Warren  v.  Fenn,  28  id.  333; 
Leger  v.  Bonaffe,  2  id.  475  ;  Haggerty  v.  Palmer,  6  Johns.  Ch.  437; 
Van  Heiisen  v.  Radeliff,  17  N.  Y.  580;  Rust  v.  Lathrop,  32  id.  535  ; 
Blydenbiirgh  v.  Thayer,  3  Keyes,  293  ;  Slade  v.  Van   Vechten,  1 1 
Paige,  21.     The  assignee  is  bound  to  manage  the  trust  property 
committed  to  his  care  with  prudence  and    diligence.    Jacobs  v. 
Allen,  18  Barb.  549  ;  Litchfield  v.  White,  7  N.  Y.  438  ;  Matter  of 
Edivards,  10  Daly,  68  ;  Matter  of  Dean,  86  N.  Y.  398  ;  Higgins 
v.  Whitron,  20  Barb.  141.     He  is  bound  by  the  terms  of  the  deed 
from  which  he  derives  his  authority,  and  is  limited  to  the  powers 
conferred  therein  and  by  law.     Pratt  v.  Adams,  7  Paige,  615; 
Matter  of  Davis,  i  How.  (N.  S.)  79;  Green  v.  Morse,  4  Barb.  332; 
Chapin  v.  Thompson,  89  N.  Y.  270  ;  Matter  of  Lewis,  81   id.  421. 
He  has  power  under  the  statute  of  1858  to  bring  suit  to  set  aside 
a  fraudulent  transfer  by  his  assignor  as  a  judgment  creditor  after 
execution  unsatisfied.     Ball  v.  Slaftcr,  26  Hun,  353.     In  the  fol- 
lowing cases  some  of  the  limitations  of  his  powers  are  defined  : 
Small  V.  Ludlow,  i   Hilt.  189  ;  Matter  of  Adams,  15  Abb.  N.  C. 
61  ;  Ridgley  \.  Johnson,  ii  Barb.  527;  Brennan  v.  Wilson,  71  N.  Y. 
502  ;  Moir  v.  Brozvn,  14  Barb.  39  ;  Jones  v.  Hausman,  10  Bosw. 
168;  Dcnnistoun  v.  Hnbbell,  id.  155  ;  Carter  v.  Hammett,  12  Barb. 
253.     He  has  power  to  employ  persons  to  assist  him  in  the  per- 
formance of  his  duties.     Mann  v.  Whitbeck,  17  Barb.  388;    Van 
Dine  v.  Willett,  38  id.  319.     He  may  employ  the  same  clerks  the 
assignor  had  in  his  employ.     Parker  v.  Jervis,  3  Abb.  Dig.  449. 
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But  as  to  the  manner  of  conducting  the  business,  see  Carman  v. 
Kelly,  5  Hun,  283.     But  he  cannot  give  full  power  to  another  to 
act  as  he   himself  might  do  as  to  the  assigned  estate.     Small  v. 
Ludloii',   I    Hilt.   189.     In  Nichols  v.  McEzven,   19  N.  Y.  27,  the 
general  character  of  the  trust  is  discussed,  and  this  case  is  cited 
and   commented   upon   in  Matter  of  Levys  Accounting,   i   Abb. 
N.  C.  177.     Where  assignee  made  payment  by  mistake,  he  can 
compel  the  person  receiving  the  money  to  pay  it  back.     Matter 
of  Morgan,  99  N.  Y.  145.     Where  the  assignors  collected  a  draft 
after  the  assignee  had  as  a  creditor  released  his  debts,  and  turned 
over  the  assets  of  the  estate  to  the  assignor,  the  assignee  still  re- 
tains the  right  to  sue  to  recover  the  proceeds  of  the  draft.     Stan- 
ford V.  Lockivood,  95  N.  Y.  382,  reversing  16  Week.  Dig.  312. 
They  have  not,  like  executors,  the  power  to  act  separately,  but 
must  all  act  together  in  case  of  joint  assignees  for  the  purpose 
of  bringing  suit,  conveying  property,  or    compromising    claims. 
Brinkerhoffv.  Wemple,  i  Wend.  470;    Thatcher  v.  Condce,  4  Abb. 
Dec.  387  ;  Sinclair  v.  Jackson,  8  Cow.  544  ;  Ridgley  v.  Johnson,  1 1 
Barb.  527;  Brennan  v.  Wilson,  4  Abb.  N.  C.  79;  Anon.  v.  Gelpcke, 
5  Hun,  245.     Even  though  one  become  incompetent,  the  only 
remedy  is  removal  by  the  court.     Matter  of  Wadsxuorth,  2  Barb. 
Ch.  381.     But  in  case  of  death  of  one  of  joint  assignees,  the  trust 
property  vests  in  the  survivor.     Shook  v.  Shook,   19  Barb,  653  ; 
Belmont  v.  O'Brien,  12  N.  Y.  394.     An  assignee  takes  the  title 
subject  to  rights  of  judgment  creditors,  and  the  latter  may  bring 
an  action  to  set  aside  a  fraudulent  conveyance  made  by  the  as- 
signor.     Taft  v.  Wright,  2  T.  &  C.  614,  affirmed,  59  N.  Y.  656. 
An  assignee  must  exercise  the  diligence  of  a  paid  agent  or  provi- 
dent owner,  and  is  liable  for  ordinary  diligence,  or  want  of  such 
dilio-ence  as  prudent  persons  use  in  their  own  business.     Matter 
of  Dean,  13  Week.  Dig.  77,  Court  of  Appeals. 

The  assignee  cannot  secure  a  benefit  to  himself  by  inducing 
creditors  to  accept  a  percentage  and  assign  to  a  third  person. 
Matter  of  Marqiiand,  57  How.  477.  An  assignee  who  neglected 
to  collect  notes  for  a  long  time,  and  accepted  renewals,  held 
chargeable  with  the  amount.  Winn  v.  Crosby,  52  How.  174.  An 
assignee  for  the  benefit  of  creditors  may  avoid  a  chattel  mortgage 
which  is  fraudulent  as  to  creditors.     Ball  v.  Slafter,  26  Hun,  353. 

The  fact  that  the  assignment  was  signed  four  days  before  it 
was  filed  and  that  the  assignors  in  the  meantime  remained  in  pos- 
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session  of  the  assets,  and  endeavored  to  effect  an  arrangement 
with  the  creditors,  does  not  of  itself  invalidate  the  assignment ; 
nor  does  a  preference  attempted  by  chattel  mortgage  to  a  bona 
fide  creditor.  Pierce  Steam  Heatiiig  Co.  v.  Ransom,  16  App.  Div. 
258,  44  Supp.  623. 

One  of  the  purposes  of  the  inventory  is  to  enable  the  court  to 
determine  upon  the  amount  of  the  bond  to  be  given.  Vo7i  Hein 
V.  Elkhus,  8  Hun,  516.  Until  the  bond  has  been  filed  the  as- 
signee cannot  make  a  conveyance  of  the  property  assigned. 
WoodivortJi  V.  Seymour,  22  Hun,  245  ;  Brennan  v.  Willson,  71  N.  Y. 
502.  Executing  and  filing  the  bond  does  not  affect  the  title  to 
the  property  assigned  inasmuch  as  that  passes  to  him  under  the 
deed  of  assignment.  As  to  failure  to  comply  with  the  statute  in 
regard  to  filing  bond,  see  Ryan  v.  Webb,  39  Hun,  435. 

Where  the  assignee  had  executed  a  lease  before  he  gave  his 
bond,  it  was  held  that  by  subsequently  recognizing  it  and  receiving 
rent  under  it  he  was  estopped.  Smith  v.  Newell,  32  Hun,  501. 
The  liability  of  the  bond  is  for  the  discharge  of  the  assignee's 
duties  under  the  assignment,  and  not  for  his  responsibility  for  the 
assigned  property  in  case  the  assignment  is  set  aside.  People  v. 
Chalmers,  i  Hun,  683,  afifirmed,  60  N.  Y.  154. 

The  statute  of  limitations  does  not  run  against  an  assignor's 
creditors  as  to  the  bond  while  assets  remain  unsettled  in  the 
hands  of  the  assignee.  Nor  does  the  delay  of  the  creditors  to 
require  an  accounting  from  the  assignee  until  he  has  become  in- 
solvent relieve  the  sureties  on  the  bond  from  liability.  People  v. 
White,  28  Hun,  289.  An  order  on  an  accounting  against  the 
assignee  is  presumptive  evidence  against  the  sureties,  but  is  sub- 
ject to  rebuttal  and  explanation.  Bridgeport  Ins.  Co.  v.  Wilson^ 
34  N.  Y.  275  ;  Thomson  v.  MacGregor,  81  N.  Y.  592  ;  People  v. 
White,  28  Hun,  289. 

Section  812  of  the  Code,  as  amended  by  chap.  568  of  Laws  of 
1892,  provides  a  method  for  the  relief  of  sureties  on  bond  of  as- 
signee, etc.  Under  the  provisions  of  the  bond,  the  sureties  con- 
tract that  "  the  assignee  shall  faithfully  execute  and  discharge 
the  duties  of  such  assignee  and  duly  account  for  all  moneys  re- 
ceived by  him  as  such  assignee."  Held,  that  the  sureties  were 
liable  for  the  proper  administration  of  the  funds  which  came  into 
the  hands  of  the  assignee  ;  that  their  liability  extends  not  only 
to  the  moneys  coming  into  the  hands  of  assignee,  but  also  to  the 
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makini^  of  distribution  under  the  decree  of  final  accounting.  It 
was  also  held  that  the  obligations  of  the  sureties  extended  to  the 
portion  of  the  decree  directing  the  payment  to  plaintiff  for  serv- 
ices rendered  by  him,  and  that  §  9  of  the  Assignment  Act 
does  not  limit  the  right  of  the  benefit  of  the  bond  exclusively  to 
the  original  creditors  of  the  assignor.  Van  Slyke  v.  Bush,  123 
N.  Y.  47,  33  St.  Rep.  65. 

The  sureties  on  an  assignee's  bond  are  liable  only  to  the  extent 
of  the  funds  that  come  into  the  hands  of  such  assignee.  Israel  v. 
Jordan,  12  Misc.  552,  34  Supp.  21,  67  St.  Rep.  888.  The  inven- 
tory of  the  assignee  is  prima  facie  evidence  of  the  facts  therein 
set  forth.  Picrpoint  v.  McGuire,  13  Mi.sc.  70,  34  Supp.  150,  68 
St.  Rep.  197. 

The  giving  of  the  bond  by  the  assignee  is  not  a  condition  pre- 
cedent to  the  vesting  in  him  of  title  to  the  assigned  property. 
Kilpatrick  v.  Dean,  15  Daly,  182,  4  Supp.  708,  aflfirming  3  Supp. 
60.  A  general  assignee  may  attach  property  of  the  trust  before 
he  has  filed  his  bond.  Easton  v.  Diirland  Riding  Academy  Co.,  7 
App.  Div.  288. 

The  fact  that  an  assignment  was  made  in  fraud  of  creditors  in 
which  the  assignee  participated  does  not  make  the  sureties  liable 
for  that  fraud,  nor  are  the  sureties  liable  for  goods  taken  from  the 
possession  of  the  assignee  by  creditors  upon  attachment,  the  pro- 
ceeds of  which  are  applied  to  the  payment  of  their  claims  and 
which  never  came  into  his  hands.  Matter  of  Hallheimer,2\  App. 
Div.  525. 

ARTICLE  VII. 

Advertising  for  Claims.    §  4. 

§  4.  Advertisement  for  claims. 

The  county  judge  may,  upon  the  petition  of  the  assignee,  authorize  him  to  adver- 
tise for  creditors  to  present  to  him  their  claims,  with  the  vouchers  therefor,  duly  veri- 
fied, on  or  before  a  day  to  be  specified  in  such  advertisement,  not  less  than  thirty 
days  from  the  last  publication  thereof,  which  advertisement  or  notice  shall  l)e  pub- 
lished in  two  newspapers,  to  be  designated  by  the  county  judge,  as  most  likely  to  give 
notice  to  the  persons  to  be  served,  not  less  than  once  a  week  for  six  successive  weeks, 
and  if  it  appears  that  any  of  such  creditors  reside  out  of  the  State,  then  in  like  man- 
ner in  the  State  paper. 

L  1S77,  ch.  466,  §  4. 

(Note  the  fact  that  the  State  paper  has  been  abolished.     See  Executive  Law,  §§  73,  74.) 

The  effect  of  omision  by  a  creditor  to  present  his  claim  is  pre- 
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scribed  by  §  13  of  the  act,  under  which  he  is  not  entitled  to  notice 
of  settlement  of  assignee's  account,  but  in  case  the  assignee  is 
satisfied  from  the  debtor's  schedules  that  the  creditor  has  a  valid 
claim,  he  is  not  debarred  from  sharing  in  the  distribution  of  the 
fund  in  the  hands  of  the  assignee,  and  it  is  said  that  this  method 
of  giving  notice  to  creditors  may  be  auxiliary  to  other  methods. 
Matter  of  Gilbert,  9  Daly,  479.  In  New  York  City,  however,  in 
one  instance,  a  different  rule  seems  to  have  been  adopted  as  to 
including  claims  not  presented  in  distribution  of  creditors.  See 
Matter  of  Bur  dick,  10  Daly,  49.  The  assignee  has  no  discretion 
to  refuse  payment  of  a  preferred  claim  because  it  is  usurious, 
and  a  claim  within  the  statute  of  frauds  is  valid  against  the  es- 
tate. Green  v.  Morse,  4  Barb.  332  ;  Chapinv.  Thompson,  89  N.  Y. 
270  ;  Matter  of  McCalliun,  10  Daly,  72  ;  Matter  of  Ward,  id.  66  ; 
Livermore  v.  Northrup,  44  N.  Y.  107.  But  it  is  held,  in  Brown  v. 
Halstead,  17  Abb.  N.  C.  197,  that  the  assignee  is  not  required  to 
pay  a  claim  he  knows  or  believes  to  be  wholly  fictitious.  In 
Albert  V.  Back,  52  N.  Y.  Super.  550,  affirmed  without  opinion, 
lOi  N.  Y.  656,  it  was  held  that  where  the  assignee  paid  a  pre- 
ferred claim  he  had  every  reason  to  know  was  fraudulent,  and 
which  was  afterward  declared  so,  he  must  be  charged  with  the 
amount  paid.  It  is  said  to  be  otherwise  as  to  usury  against  a 
claim  not  preferred.  Matter  of  Brown,  10  Daly,  115.  The  act 
by  §  26  provides  for  trial  by  jury,  or  before  a  referee,  of  any 
disputed  claim  arising  under  the  statute.  The  practice  would, 
doubtless,  in  such  case,  be  assimilated  to  that  on  a  reference  to 
try  validity  of  disputed  claim  out  of  surrogate's  court.  Where 
the  assignor  fails  to  advertise,  he  will  become  liable  for  any  claims 
overlooked  by  him.  Matter  of  Ltidington,  5  Abb.  N.  C.  307. 
The  assignee  cannot  be  compelled  by  a  mortgagee  to  pay  taxes 
where  they  are  not  preferred  by  the  assignment.  Matter  of 
Lewis,  81  N.  Y.  421. 

Precedent  for  Petition  for  Order  to  Advertise  for  Claims. 

ULSTER  COUNTY  COURT. 


In  the  Matter   of  the  General  Assignment   of 
Cornelius  Martin  to  James  H.  Everett. 


To  Hon.  William  S.  Kenyon 


The  petition  of  James  H.  Everett  respectfully  shows  ;  That  on  the 
88 
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3d  day  of  July,  1885,  Cornelius  INIartin,  then  residing  and  now  resid- 
ing at,  and  who  conducted  a  farm  in,  the  town  of  Ulster,  county  of 
Ulster  and  State  of  New  York,  made  and  executed  in  due  form  of 
law  a  general  assignment  to  your  petitioner  for  the  bcnetit  of  his 
creditors,  which  said  assignment  was,  on  the  3d  day  of  July,  1885, 
duly  recorded  in  the  office  of  the  clerk  of  the  county  of  Ulster,  and 
on  the  6th  day  of  July,  1885,  in  the  office  of  the  clerk  of  the  county 
of  Orange. 

That  your  petitioner  has  accepted  said  assignment  and  given  the 
undertaking  required  by  law,  and  entered  upon  the  discharge  of  his 
duties  as  assignee  under  said  assignment. 

That  your  petitioner  is  informed  from  the  inventory  and  schedules 
filed  by  said  Cornelius  Martin,  that  all  of  the  creditors  of  the  said 
Cornelius  Martin  reside  in  the  State  of  New  York,  in  the  counties  of 
Ulster  and  Orange. 

Wherefore  your  petitioner  prays  that  he  may  be  authorized  to  ad- 
vertise for  creditors  to  present  to  him  their  claims,  with  the  vouchers 
therefor,  duly  veritied,  in  accordance  with  the  statute  in  such  case 
made  and  provided. 

Dated  July  28,  1885.  JAMES  H.   EVERETT. 

{Add  verijicaiiofi  as  to  pleading. ) 

Precedent  for  Order  to  Advertise  for  Claims. 

{Captioii  in  usual  form. ^ 
(Title.) 

On  reading  and  filing  the  petition  of  James  H.  Everett,  verified  on 
the  28th  day  of  July,  1885,  and  on  application  of  S,  T.  Hull,  attorney 
for  said  petitioner,  it  is 

Ordered,  that  the  prayer  of  said  petitioner  be  and  the  same  is 
hereby  granted,  and  the  said  James  H.  Everett  is  hereby  authorized 
to  advertise  for  creditors  of  Cornelius  Martin  to  present  their  claims, 
with  the  vouchers  therefor,  duly  verified,  on  or  before  a  day  to  be 
specified  in  said  advertisement,  not  less  than  thirty  days  from  the 
last  publication  thereof,  which  said  advertisement  or  notice  shall  be 
published  once  in  each  week  for  six  successive  weeks,  in  the  Kings- 
ton Daily  Leader,  a  newspaper  published  in  the  city  of  Kingston, 
Ulster  County,  and  in  the  Albany  Journal,  a  newspaper  published  in 
the  city  of  Albany,  designated  for  that  purpose. 

Dated  July  28,  1885.  WM.   S.   KENYON, 

County  Judge  of  Ulster  Comity. 

Precedent  for  Notice  to  Present  Claims. 

In  pursuance  of  an  order  made  by  the  Hon.  Wm.  S.  Kenyon,  on 
the  28th  day  of  July,  1886,  notice  is  hereby  given  to  all  the  creditors 
and  persons  having  claims  against  Cornelius  Martin,  lately  doing 
business  in  the  town  and  county  of  Ulster,  under  the  name  of 
Cornelius  Martin,  tliat  they  are  required  to  present  their  claims,  with 
the  vouchers  therefor,  duly  verified,  to  the  subscriber,  the  duly  ap- 
pointed assignee  of  the  said  Cornelius  Martin,  for  the  benefit  of  his 
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creditors,  at  his  place  of  business,  No.    123  Washing-ton  Avenue,  in 
the  city  of  Kingston,  on  or  before  the  loth  day  of  October,  1886. 
S.  T.  HULL,  JAMES  H.  EVERETT, 

Altorney  for  Assignee.  Assignee. 

ARTICLE  VIIL 
Removal  or  Death  of  Assignee.    §§  6,  7,  8,  9,  and  10. 

g  6.  Removal  of  assignee;  appointment  of  successor;  correc- 
tion, etc.,  of  schedules. 

The  county  judge  shall  in  the  case  provided  in  §  3,  and  may  also  at  any 
time  on  the  petition  of  one  or  more  creditors,  showing  misconduct  or  incompetency 
of  the  assignee,  or  on  petition  of  the  assignee  himself,  showing  sufficient  reason  there- 
tor,  and  after  due  notice  of  not  less  than  five  days  to  the  assignor,  assignee,  surety, 
and  such  other  person  as  such  judge  may  prescribe,  remove  or  discharge  the  assignee, 
and  appoint  one  or  more  in  his  place,  and  order  an  accounting  of  the  assignee  so  re- 
moved or  discharged,  and  may  enjoin  such  assignee  from  interfering  with  the  assignor's 
estate,  and  make  provision  by  order  for  the  safe  custody  of  the  same,  and  enforce 
obedience  to  such  injunction,  and  orders  by  attachment;  and,  upon  his  discharge 
upon  his  own  application,  such  assignee's  bond  shall  be  cancelled  and  discharged.  The 
new  assignee  shall  give  a  bond  to  be  approved  as  above  required.  The  county  judge 
shall  have  power,  by  order,  to  require  or  allow  any  inventory  or  schedule  filed  to  be 
corrected  or  amended,  and  also  to  require  and  compel  from  time  to  time  supplemental 
inventories  or  schedules  to  be  made  and  filed  within  such  time  as  he  shall  prescribe, 
and  to  enforce  obedience  to  such  orders  by  attachment. 

L.  1877,  ch.  466,  §  6,  as  amended  L.  1878,  ch.  318,  §  6. 

§  7.  Further  bond. 

The  county  judge  may,  upon  his  own  motion,  or  upon  the  application  of  any  party 
in  interest,  and  on  such  notice  as  he  may  direct  to  be  given  to  the  assignor,  assignee, 
and  surety,  require  further  security  to  be  given,  whenever  in  his  judgment  the  security 
afforded  by  the  bond  on  file  is  not  adequate. 

L.  1877,  ch.  466,  §  6. 

§  8.  Neglect  to  file  bond. 

A  failure  to  file  any  bond  required  by  or  under  this  act,  or  the  acts  hereby  amended 
within  the  specified  time,  will  not  deprive  the  county  judge  of  his  power  over  the 
assignee  or  the  trust  estate. 

L.  1877,  ch.  466,  §  8. 

g  9.  Action  on  bond ;  application  of  proceeds. 

Any  action  brought  upon  an  assignee's  bond  may  be  prosecuted  by  a  party  in 
interest  by  leave  of  the  court ;  and  all  moneys  realized  thereon  shall  be  applied  by 
direction  of  the  county  judge  in  satisfaction  of  the  debts  of  the  assignor,  in  the  same 
manner  as  the  same  ought  to  have  been  applied  by  such  assignee. 

L.  1877,  ch.  466,  §  9. 

§  10.  Death  of  assignee. 

In  case  an  assignee  shall  die  during  the  pendency  of  any  proceeding  under  this  act, 
or  at  any  time  subsequent  to  the  filing  of  any  bond  required  herein,  his  personal  rep- 
resentative or  successor  in  office,  or  both,  may  be  brought  in  and  substituted  in  such 
proceeding  on  such  notice  (of  not  less  than  eight  days)  as  the  county  judge  may  direct 
to  be  given ;  and  any  decree  made  thereafter  shall  bind  the  parties  thus  substituted 
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as  well  as  the  property  of  such  deceased  assignee ;  provided,  however,  that  if  such 
assignee  die  subsequent  to  the  filing  of  his  bond,  and  before  any  proceedings  may 
have  been  had  thereunder,  then  the  surety  on  such  bond  may  apply  to  the  county 
judge  for  an  accounting,  who  may,  on  such  terms  as  to  him  seems  just  and  proper, 
appoint  another  and  release  such  surety. 
L.  1S77,  ch.  466,  §  10. 

See  Matter  of  Grove,  64  Barb.  526. 

Misconduct  on  the  part  of  assignees  cannot  be  cured,  and  an 
assignee  removed  for  misconduct  in  office,  no  matter  to  what 
degree,  is  not  entitled  to  commission.  Matter  of  Danzig,  16  St. 
Rep.  708,  2  Supp.  161,  affirmed  without   opinion,  1 10  N.  Y.  682. 

The  Court  of  Chancery  originally  had  jurisdiction  to  remove 
a  trustee  for  cause,  and  that  power  then  devolved  upon  the 
Supreme  Court.  People  v.  Norton,  9  N.  Y.  177;  Wood  v.Brozvn, 
34  id.  337.  A  breach  of  his  trust  of  whatever  character  justifies 
the  removal  of  the  trustee.  Va)i  Eppsv.  Van  Epps,  9  Paige,  237. 
Such  as  mingling  the  trust  funds  with  his  own  funds  in  case  it 
jeopardizes  the  fund.  OrpJiaii  Asylmn  v.  McCartce,  i  Hopk. 
429;  Been  v.  Cozzens,  7  Robt.  178.  Or  any  refusal  to  properly 
perform  the  duties  of  assignee.  Matter  of  Mechanics  Bank,  2 
Barb.  446.  Or  collusion  with  assignor  as  against  the  interest  of 
the  creditors.  Matining  m.  Stern,  i  Abb.  N.  C.  409.  The  failure 
of  the  assignee  to  file  his  bond  is  a  ground  for  removal.  Va7t 
Hein  v.  Elkus,  8  Hun,  516;  Brennan  v.  Wilson,  7  Daly,  59; 
Barbour  v.  Ever  son,  16  Abb.  366;  Read  v.  WortJiington,  9  Bosw. 
617  ;  Hardmann  v.  Bowen,  39  N.  Y.  276.  The  assignee  will  not, 
however,  be  discharged  without  an  accounting  upon  notice  to  the 
interested  parties.  Matter  of  Dryer,  lo  Daly,  8  ;  Matter  of 
Yeager,  id.  7;  Matter  of  Groencke,  id.  17;  Matter  of  Horsfall,  5 
Abb.  N.  C.  289;  Matter  of  Parker,  10  Daly,  16.  It  is  held,  in 
Matter  of  Cohn,  78  N.  Y.  248,  that  the  county  court  has,  under 
the  provisions  of  this  section,  full  power  in  the  matter  of  removal 
of  assignee  for  misconduct  and  incompetency,  as  was  exercised 
by  a  court  of  equity,  and  that  these  two  grounds  are  the  only 
ones  upon  which  an  assignee  can  now  be  removed  under  the 
statute. 

It  seems  that  if  an  assignee  in  a  proper  case  refuses  to  proceed 
and  bring  in  the  assigned  property,  the  creditors  collectively,  or 
one  in  behalf  of  all,  may  join  to  compel  the  execution  of  the 
trust  in  equity,  or  cause  the  removal  of  the  assignee,  and  appoint- 
ment of  another.     In  either  case,  however,  a  decree  for  a  single 
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debt  would  be  erroneous.  The  decree  must  follow  the  assign- 
ment, and  the  fruits  of  a  recovery  be  distributed  according  to  its 
terms.  Cronse  v.  Frothingham,  97  N.  Y.  105,  reversing  27  Hun, 
123,  and  distinguishing  Bank  v.  Leggett,  51  N.  Y.  554.  Where 
an  application  is  made  to  remove  an  assignee,  application  should 
be  made  to  all  the  assignors  within  the  State,  and  such  notice  as 
the  court  may  direct  to  any  without  the  State.  Matter  of 
Cohen,  2  How.  (N.  S.)  523.  In  the  Matter  of  Henlein,  Abb.  Dig. 
1885,  p.  24,  an  assignee  was  removed  by  Van  Hoesen,  J.,  for 
administering  the  estate  in  the  interest  of  the  assignors.  An 
assignee  who  pays  as  fees  to  his  counsel,  moneys  of  the  assigned 
estate,  with  the  understanding  that  the  counsel  shall  furnish 
sureties  on  his  bond,  and  pay  what  is  necessary  to  procure  them, 
is  to  all  intents  and  purposes  using  the  assigned  estate  for  the 
purchase  of  bondsmen,  and  should  be  removed.  Matter  of 
Robinson,  10  Daly,  148.  An  assignee  who  checked  out  funds  of 
the  estate  on  deposit,  and  refused  to  exhibit  his  check-book  to 
creditors,  or  explain  what  use  he  made  of  the  funds,  helei,  guilty 
of  misconduct,  which  required  removal,  although  no  misapplica- 
tion of  the  funds  was  shown.  Matter  of  Coffin,  10  Daly,  27.  It 
is  not  ground  for  removal  that  the  assignee  refused  to  comply 
with  a  request  to  show  all  the  books  in  his  hands.  He  may  sell 
the  goods  at  retail  if  he  realizes  more  than  can  be  obtained  other- 
wise. 

That  an  assignee  has  disposed  of  the  estate  in  bulk  is  not  good 
reason  for  his  removal  where  it  is  a  fair  question  whether  the 
price  received  is  not  a  good  one.  Matter  of  Smith,  10  Daly,  106. 
That  an  assignee  is  about  to  pay  preferred  creditors  before  ma- 
turity while  unpreferred  creditors  threaten  an  action  to  set  aside 
an  assignment  is  not  good  ground  for  removal.  Matter  of  Mayer, 
66  How.  106.  On  petition  of  creditor  an  assignee  may  be  re- 
moved for  fraudulent  disposition  of  assets.  MulcJier  v.  Abbott,  i 
Law  Bull.  54.  The  power  of  summary  removal  conferred  on  the 
county  judge  was  intended  to  be  as  broad  as  the  exigencies  of 
the  case  might  require  and  is  not  less  than  that  possessed  by  a 
court  of  equity.  Matter  of  Cohen,  78  N.  Y.  248  ;  Matter  of 
Bailey,  85  id.  629.  An  assignee  who  is  also  a  creditor  and  who 
exacts  releases  as  assignee  as  a  condition  of  signing  composition 
is  liable  to  removal.     Matter  of  Horsfall,  5  Abb.  N.  C.  289. 

The    provisions    of    §  191 5.    Code    of    Civil    Procedure,    "Ac- 
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tion  on  a  Penal  Bond,"  are  applicable  to  the  bond  given  by  a 
general  assignee  under  an  assignment  for  the  benefit  of  creditors  ; 
and  in  Matter  of  Stockbridgc,  10  Daly.  33,  it  is  held  that  all  cred- 
itors entitled  to  prosecute  will  be  allowed,  on  application  to  the 
court,  to  bring  suit  on  the  bond.  The  recoveries  as  to  amount 
are  of  course  limited  by  the  penalty  of  the  bond  as  set  out  in  the 
section  cited. 

It  would  seem  that  §  8  is  to  be  construed  with  §  5  preventing 
the  assignee  from  disposing  of  the  assets  of  the  assignor  until  the 
filing  of  the  bond,  and  with  §  6  providing  for  his  removal,  under 
which  the  decisions  hold  that  failure  to  file  a  bond  is  suflficient 
ground  for  such  removal. 

The  assignee  may  be  removed  if  he  fails  to  collect  the  assets 
of  assignee's  estate  at  any  time  after  he  could  easily  have  done 
so.  Where  all  that  remained  to  be  done  after  the  removal  of  the 
assignee  was  to  state  his  account  and  distribute  the  funds,  a  new 
assignee  need  not  be  appointed.  Tonikms  v.  Sheehan,  6  App. 
Div.  76,  39  Supp.  466.  Where  the  assignee  retained  an  attorney 
employed  by  the  wife  of  the  assignor,  who  had  claims  against  the 
estate,  and  was  guilty  of  prevarication  in  the  interests  of  the 
wife,  and  made  no  examination  of  the  assignor's  books  after 
notice  that  certain  assets  had  not  been  included  in  the  inventory, 
it  was  held  sufficient  to  authorize  his  removal,  and  that  it  was 
proper  to  refer  the  matter  to  a  referee  to  take  proof  and  report 
his  finding  thereon.     /;/  re  Mellcn,  18  N.  Y.  Supp.  515. 

Chapter  185  of  the  Laws  of  1882  provides  that  on  the  death  of 
the  trustee  of  a  trust  estate  the  trust  estate  vests  in  the  Supreme 
Court  ;  this  rule  does  not  apply  to  the  assignments  for  benefit  of 
creditors.  Matter  of  Magnus,  22  Supp.  70,  2  Misc.  347,  50  St. 
Rep.  599,  affirmed  in  137  N.  Y.  630.  It  is  further  held  in  this 
case  that  the  personal  representatives  of  a  deceased  assignee 
must  be  substituted  in  his  stead.  But  in  the  Matter  of  Toicsey, 
2  App.  Div.  569,  74  St.  Rep.  319,  it  is  held  that  on  the  death  of 
an  assignee  the  trust  does  not  vest  in  his  personal  representatives, 
but  vests  in  the  Supreme  Court,  which  may  appoint  a  substituted 
assignee,  and  such  assignee  need  not  be  the  personal  representa- 
tive of  the  original  assignee.  As  to  the  procedure  on  removal  of 
the  assignee,  see  Matter  of  Mors  fa /I,  5  Abb.  N.  C.  289;  Livmg- 
ston's  Petition,  2  Abb.  Pr.  (N.  S.)  i  ;  Matter  of  Miller,  15  Abb.  Pr. 
277;  Matter  of  Robinson,  37  N.  Y.  261. 
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An  order  of  reference  to  take  proof  as  to  charges  against  an 
assignee  is  not  a  final  order,  and  is  not  reviewable  in  the  Court 
of  Appeals.  Matter  of  Friedman,  82  N.  Y.  609.  Nor  is  a  final 
order  removing  assignee  because  of  incompetency  or  misconduct 
in  office  so  reviewable,  if  there  is  no  evidence  to  sustain  a  finding 
to  that  effect.  Matter  of  Bailey,  85  N.  Y.  629.  Where  there  is 
more  than  one  assignee,  in  event  of  the  death  of  one  the  sur- 
vivor or  survivors  are  charged  with  the  execution  of  the  trust. 
Shook  V.  Shook,  19  Barb.  653  ;  Belmont  v.  O'Brien,  12  N,  Y.  394  ; 
Brennan  v.  Willson,  71  N.  Y.  502. 

When  an  assignee  for  creditors,  after  having  filed  his  bond  and 
entered  upon  the  discharge  of  his  duties,  dies,  his  executrix  is 
entitled  under  said  §  10  to  be  made  and  substituted  assignee 
upon  giving  a  bond  duly  approved.  Chapter  185,  Laws  of  1887, 
does  not  apply  to  general  assignment  for  benefit  of  creditors. 
Matter  of  Magnus,  2  Misc.  347. 

Order  to  Show  Cause  why  Substituted  Assignee  Should  not  be 

Appointed. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  chambers   in  the 

village  of  Oneonta,  N.  Y. ,  on  the  3d  day  of  March,  1896  : 
Present  : — Hon.  Burr  Mattice,  fustice. 
■SUPREME  COURT— State  of  New  York. 


In    the    Matter  of   the  General  Assignment   of 
George  Clark  for  the  Benefit  of  his  Creditors. 


On  reading  and  filing  the  petition  of  Anna  Pell,  verified  on  the 
29th  day  of  February,  1896,  by  which  it  appears  to  the  satisfaction 
of  this  court  that  the  general  assignment  made  by  George  Clarke, 
for  the  benefit  of  his  creditors,  on  or  about  the  14th  day  of  April, 
1887,  to  George  Barnard  as  assignee,  and  filed  in  the  Otsego  County 
clerk's  office  on  or  about  the  20th  day  of  April,  1887,  still  remains 
unexecuted,  and  the  trust  thereby  created  unadministered,  and  that 
said  George  Barnard,  the  sole  assignee,  is  dead,  and  that  no  suc- 
cessor, trustee,  or  receiver  has  been  appointed  in  his  place  and  stead 
to  execute  the  said  assignment  according  to  the  terms  thereof,  and 
that  George  Clark,  the  assignor  named  in  said  assignment,  is  dead, 
and  that  no  previous  application  has  been  made  for  the  appoint- 
ment of  a  trustee  or  receiver  to  be  substituted  in  the  place  and  stead 
of  said  George  Barnard,  deceased  ;  and  that  said  petition  contains 
the  names  of  all  persons  interested  in  the  estate  of  George  Clark,  as 
widow,  next  of  km,  heirs  at  law,  creditors,  or  otherwise  that  can 
now  be  ascertained. 
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Now  on  motion  of  Lynn  J.  Arnold,  attorney  for  petitioner,  ordered, 
that  the  application  of  the  petitioner,  Anna  Pell,  for  the  appoint- 
ment of  a  successor,  trustee,  or  receiver  to  be  substituted  in  place 
and  stead  of  said  Georg-e  Barnard,  deceased,  to  execute,  administer, 
and  discharge  the  trust  created  in  and  by  said  assignment  according 
to  the  terms  thereof,  be  heard  at  a  Special  Term  of  this  court,  to  be 
held  at  the  court-house  in  the  village  of  Cooperstown,  N.  Y.,  on  the 
28th  day  of  April,  1896,  at  the  opening  of  court  on  that  day  or  as 
soon  thereafter  as  counsel  can  be  heard. 

And  it  is  further  ordered,  that  all  persons  interested  in  the  estate 
of  George  Clarke,  as  widow,  next  of  kin,  heirs  at  law,  creditors,  or 
otherwise,  be  and  they  are  hereby  required  to  show  cause,  at  the 
time  and  place  above  specified,  to  this  court,  why  the  prayer  of  the 
petitioner,  Anna  Pell,  should  not  be  granted. 

And  it  is  further  ordered,  that  notice  of  such  application  be  given 
by  the  petitioner  serving  a  copy  of  this  order  on  Sayles,  Searle  & 
Sayles,  of  Rome,  N.  Y.  (here  name  parties),  and  on  all  the  persons 
named  in  schedules  A  and  B  annexed  to  the  petition  herein,  by  de- 
positing a  copy  of  the  same  at  least  thirty  days  prior  to  the  return 
day  of  this  order  in  the  postoffice  in  Cooperstown,  N.  Y.,  duly  en- 
closed in  a  post-paid  wrapper  and  directed  to  each  of  the  persons 
above  named  at  their  postoffice  address  placed  after  their  respective 
names,  and  to  each  of  the  creditors  named  in  schedules  A  and  B,  at 
their  postofitice  address  written  after  their  respective  names. 

And  it  is  further  ordered,  that  for  the  purpose  of  giving  notice  to 
the  unknown  creditors  and  persons  interested  in  said  estate,  that 
the  petitioner  cause  a  copy  of  this  order  to  be  published  once  a  week 
for  six  successive  weeks  prior  to  the  return  day  of  this  order  in  three 
newspapers,  to  wit  :  In  the  Albany  Evening  Journal,  published  at 
Albany,  N.  Y.  ;  the  Utica  Daily  Herald,  published  at  Utica,  N.  Y.  ; 
and  the  Otsego  Republican,  published  at  Cooperstown,  N.  Y. 

Enter  BURR  MATTICE, 

/.  S.  C. 
To  all  persons  interesled  in  Ihe  general  assigm?ient  0/  G'e.okgv.  Clarke 
for  the  benefit  of  his  creditors  and  in  his  estate  : 

Please  take  notice  of  an  order  duly  granted  in  the  above-entitled 
matter,  and  entered  in  the  Otsego  County  clerk's  otitice,  on  the  4th 
day  of  March,  1896,  of  which  the  foregoing  is  a  copy.  Dated  March 
4th,  1896.  Yours,  etc., 

LYNN  J.  ARNOLD, 

Attorney  for  Petitioner,  Anna  Pell. 

Office  and  Postoffice  address,  Cooperstown,  N.  Y. 

ARTICLE  IX. 

Interlocutory  Proceedings.    §§  21  and  23,  part  of  §  26. 
§  21.  Examinations  at  other  times ;  incriminating  answers. 

The  county  judge  may  also  at  any  time,  on  petition  of  any  party  interested,  order 
the  examination  of  witnesses  and  the  production  of  any  books  and  papers  by  any 
party  or  witness  before  him,  or  before  a  referee  appointed  by  him  for  such  purpose, 
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and  the  evidence  so  taken  together  with  the  books  and  papers,  or  extracts  therefrom, 
as  the  case  may  be,  shall  be  filed  in  the  county  clerk's  office,  and  may  be  used  in 
evidence  by  any  creditor  or  assignee  in  any  action  or  proceeding  then  pending,  or 
which  may  hereafter  be  instituted.  No  witness  or  party  as  above  provided  shall  be 
excused  from  answering  on  the  ground  that  his  answer  may  criminate  him,  but  such 
answer  shall  not  be  used  against  him  in  any  criminal  action  or  proceeding. 
L.  1877,  ch.  466,  §  21. 

§  23.  Sale,  compromise,  or  compounding  of  claims. 

Thti  county  judge  where  the  assignment  is  recorded,  may,  upon  the  application  of 
the  asoignee  and  for  good  and  sufficient  cause  shown,  and  upon  such  terms  as  he  may 
direct,  authorize  the  assignee  to  sell,  compromise,  or  compound  any  claim  or  debt 
be!o  iging  to  the  estate  of  the  debtor.  But  such  authority  shall  not  prevent  any  party 
interested  in  the  trust  estate  from  showing  upon  the  final  accounting  of  such  assignee 
that  such  debt  or  claim  was  fraudulently  or  negligently  sold,  compounded,  or  com- 
promised. The  sale  of  any  debt  or  claim  heretofore  made  in  good  faith  by  any 
assignee  shall  be  valid,  subject,  however,  to  the  approval  of  the  county  judge,  and  the 
assignee  shall  be  charged  with  and  be  liable  for,  as  part  of  the  trust  fund,  any  sum 
which  might  or  ought  to  have  been  collected  by  him. 

L.   1877,  ch.  466,  §  23,  as  amended  L.  1885,  ch.  464. 

§  26.  Trial  of  disputed  claims;  commissions  of  assignee. 

The  court,  in  its  discretion,  may  order  a  trial  by  jury  or  before  a  referee,  of  any  dis- 
puted claim  or  matter  arising  under  the  provisions  of  this  act,  or  the  acts  hereby 
amended.     *     *     * 

L.  1877,  ch.  466,  §  26,  as  amended  L.  1878,  ch.  318,  §  7. 

Demand  and  refusal  are  not  necessary  in  order  to  entitle  peti- 
tion to  be  made  and  order  granted  under  §  21,  and  the  meaning 
of  "  party  interested  "  is  substantially  those  entitled  to  notice  on 
an  accounting.  Matter  of  Bryce,  \o  VidXy,  \Z.  But  the  granting 
or  refusing  the  order  is  discretionary  with  the  court  or  judge. 
Matter  of  Siveezey,  10  Daly,  107.  It  is  the  duty  of  the  court  or 
judge  to  pass  on  the  good  faith  of  the  application,  but  the  mere 
fact  that  the  examination  may  develope  facts  sufficient  to  set 
aside  the  assignment  as  fraudulent  is  not  ground  for  vacating  an 
order.  Matter  of  Kapelovich,  22  Week.  Dig.  13.  Examination 
has  been  granted  as  to  ownership  of  trade-mark  and  in  reference 
to  title  deeds.  Matter  of  Straicss,  i  Abb.  N.  C.  402.  But  the 
petition  must  be  verified,  flatter  of  Brown,  10  Daly,  115.  And 
in  any  event  the  examination  can  only  be  granted  in  aid  of  the 
assignment.  Matter  of  Everett,  10  Daly,  99.  The  examination 
of  the  assignee  should  not  extend  to  an  inquiry  as  to  whether  the 
preferences  are  fraudulent,  or  whether  there  was  legal  or  actual 
fraud  in  making  the  assignment,  or  in  the  anterior  transactions. 
Matter  of  Rindskopf,  16  Abb.  N.  C.  316;  Schneider  v.  Altman, 
8  Civ.  Pro.  242.     The  examination  is  allowed  only  when  in  aid 
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of  the  assignment,   and   is   not  authorized  merely  to  show  that 
property   has  been    fraudulently    withheld   or  preferences  fraud- 
ulently given,  and  thus  to  avoid  and  annul  the  assignment.     Who- 
ever avails  himself  of  the  provisions  of  the  act  elects  to  join  in  aid 
of  its  purpose,  which  is  to  bring   in   and   distribute  the   assigned 
property  according  to  the  terms  of   the   assignment.     The  judge 
granting  the  order  must  be  satisfied  that  the  proposed   examina- 
tion is  in  good  faith,  and  that  the  witnesses  to  be  examined  have, 
or  the  books  or  papers  to  be  produced  contain,  information  per- 
tinent thereto.     The  discretion  of  the  judge  as  to  the  examination 
cannot  be  confided  to  the  referee,  and  he  cannot  delegate  to  him 
the  power  to  compel  the  production  of  papers,  nor  can  the  referee 
report  his  opinion  on  the  evidence.     Matter  of  Holbrook,  99  N.  Y. 
539.     But  an  order  for  an  examination  of  the  assignor  and  assignee 
on  the  application  of  a  creditor  is  proper,  although  the  examina- 
tion will  incidentally  furnish  evidence  in  support  of  an  action  to 
set  aside  the  assignment  as  fraudulent.     Matter  of  Wilkinson,  36 
Hun,  134.     Examination  may  be  had  at  any  time.     It  is  neces- 
sarily confined  to  cases  where  a  proceeding  is  pending.     Matter 
of  Bryce,  10  Daly,  18.     An  examination  cannot  be  had  on  allega- 
tions of  facts  tending  to  show  fraud  by  the  assignors  in  conduct- 
ing the  business  previous  to  the  assignment ;  such  a  proceeding 
is  in  hostility  to,  not  in  aid  of,  the  assignment.     Matter  of  Gold- 
smith, 10  Daly,  112;  s.  C.  15  Week.  Dig.   no.     The   examination 
should  not  be  ordered   unless  benefit  will  result  to  the  assigned 
estate,  but  it  may   be   ordered    for  the   purpose  of  aiding  in  en- 
forcing the  assignment   and   aiding   an  action  by  the  assignee. 
Matter  of  Burnett,  8   Daly,  363  ;  Matter  of  Sweezey,   64  How. 
353,  affirming  62  id.  215;  Matter  of  Broivn,  10  Daly,  115.     An 
examination,  the  design   of  which  is  to  discover  evidence  which 
may  be  used  in   an  action  to  set   aside  an  assignment   as  fraud- 
ulent, must  be  had  under  the  Code  of  Procedure,  and  cannot  be 
had  under  the  General  Assignment  Act.     Matter  of  Rindskopf, 
16  Abb.  N.  C.  3i6n.     An  assignee  should  allow  creditors  reason- 
able opportunity  to  examine  the  books  of  the  assignor.     Manning 
V.  Stern,  i  Abb.  N.  C.  409.     And  the  court  may  grant   creditors 
leave  to  examine  the  assignor's  books  by  an  expert  or  other  person 
designated  by  the   applicant.     Matter   of  Isidor,    59    How.  98  ; 
Matter  of  Landaur,  22  Week.  T>\g.  73.     In  order  that  an  exam- 
ination of  the  books  may  be  granted,  facts  showing  its  necessity 
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or   propriety    must    be    shown.       Matter  of   Koons,    1 1     Week. 

Dig.  55. 

An  assignee  for  the  benefit  of  creditors  .should  not  be  directed 
to  sell  the  name  of  the  debtor  as  a  common-law  trade-mark,  and 
thus  debar  the  debtor  from  the  use  of  such  name  thereafter, 
particularly  where  the  assignee  has  already  sold  a  large  quantity 
of  labels  bearing  that  name  to  be  used  on  goods  purchased  from 
the  assignee,  as  such  sale  to  a  stranger  would  tend  to  produce 
confusion.  Matter  of  Adams,  24  Misc.  293,  53  Supp.  666,  87 
St.  Rep.  666. 

It  was  said  in  Anon.  v.  Galpckc,  5  Hun,  245,  that  in  case  an 
assignee  act  in  good  faith,  he  may  compromise  without  the  order 
of  the  court ;  and  where  the  amount  involved  is  not  large,  the 
application  may  be  made  without  notice  or  reference.  Matter  of 
Woostcr,  10  Daly,  6.  As  to  this  it  may  again  be  said  that  a  ref- 
erence as  to  compromise  is  not  usual  outside  the  Common  Pleas. 
The  court  may  order  notice  to  be  given  creditors,  and  in  case  of 
large  interests  this  is  obviously  the  proper  course.  Matter  of 
Younge,  5  Abb.  N,  C.  346.  But  a  general  power,  aside  from  that 
conferred  by  the  trust  deed,  will  not  be  granted  the  assignee  to 
compromise  in  his  discretion.     Matter  of  Ransom,  8  Daly,  89. 

A  refusal  of  assignee  to  permit  the  inspection  of  books,  alleging 
"  that  they  were  not  there,"  but  producing  no  affidavits  at  the 
hearing  that  the  books  were  not  in  his  custody  or  giving  any 
other  reason  for  refusing  ;  held,  not  to  preclude  the  issuance  of  an 
order  for  inspection.  And  this  is  so  whether  the  assignee  had  or 
had  not  filed  an  inventory  within  time  required  by  statute. 
Matter  of  Hermann  Lnniber  Company,  21  App.  Div.  514. 

Previous  to  the  enactment  of  this  section  the  court  had  no 
power  to  direct  an  assignee,  in  the  general  administration  of  his 
trust.  Matter  of  Shipman,  i  Abb.  N.  C.  406.  But  the  assignee 
could  apply  to  the  Court  of  Chancery  for  its  advice  upon  the  col- 
lection or  compromise  of  a  debt,  and  that  court  had  jurisdiction 
of  the  subject-matter.  Matter  of  Croton  Ins.  Co.,  3  Barb.  Ch. 
^42.  The  act  in  question  gives  to  the  county  court  authority  in 
that  respect  which  before  could  only  be  exercised  by  a  court  of 
equity.  It  seems  to  have  been  the  practice  in  the  Court  of  Com- 
mon Pleas  in  New  York  City  to  order  a  reference  to  take  proof  of 
the  facts  and  circumstances  upon  application  for  such  an  order. 
Matter  of  Wooster,  10  Daly,  6. 
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In  X.hc  Matter  of  Wilkinson,  36  Hun,  134,  it  was  held  that  an 
examination  should  be  allowed  under  the  statute  where  the  peti- 
tion showed  there  was  a  reasonable  ground  for  apprehending  that 
the  assignor  has  fraudulently  disposed  of  his  assets  or  that  the 
assignee  has  fraudulently  omitted  assets  from  the  inventory,  or 
placed  upon  the  schedule  claims  which  were  fraudulent  i  1  whole 
or  in  part,  even  if  the  evidence  obtained  upon  the  cxaminatioii 
might  enable  the  creditors  to  attack  the  assignment. 

Precedent  for  Order  to  Sell  Accounts. 

(Title.)  {Caption  usual  form.) 

A  citation  having-  been  issued  herein  to  all  persons  inteusted  in 
the  estate  assigned  by  Rudolph  Akin  to  James  H.  Everett,  for  the  ben- 
efit of  creditors,  dated  the  3d  day  of  July.  1885,  to  attend  the  settle- 
ment of  the  accounts  of  the  said  James  H.  Everett,  as  assignee  of 
said  estate,  which  said  citation  was  dated  on  the  24th  day  of  June, 
1886,  and  was  made  returnable  on  the  19th  day  of  July,  1886,  and 
due  proof  of  due  service  of  said  citation  upon  (here  recite  the 
services  and  appearances),  and  it  appearing  on  the  return  day  of 
said  citation,  by  the  account  of  the  assignee  and  other  proof,  that 
there  were  a  number  of  accounts  of  the  nominal  value  of  $1,100, 
which  are  of  little  or  no  actual  value,  and  which  have  not  been  col- 
lected after  due  diligence,  and  whicli  are  wholly  or  quite  uncollectible: 
Now,  on  motion  of  S.  T.  Hull,  attorney  for  assignee,  he  hereby 
is  authorized  to  sell  at  public  auction,  at  the  front  door  of  the  court- 
house, in  the  city  of  Kingston,  the  several  accounts  mentioned  in 
Schedule  A,  annexed  to  the  account  herein,  and  that  he  give  notice 
of  such  sale  by  publishing  a  notice  thereof  daily,  at  least  one  week 
before  such  sale,  in  the  Daily  Leader,  and  by  posting  hand-bills  in 
at  least  ten  public  places  in  the  said  city,  at  least  one  week  before 
such  sale,  giving  notice  thereof 

It  is  further  ordered  that  these  proceedings  be,  and  they  hereby 
are,  adjourned  to  the  3d  day  of  August,  1885,  to  await  the  coming 
in  of  the  report  of  the  said  sale  of  the  accounts  as  aforesaid. 

WILLIAM  S.   KEN  YON, 

Cou7ity  fudge  of  Ulster  County. 

Precedent  for  Petition  for  Leave  to  Compromise. 

(Title.) 

To  Hon.  William  S.   Kenyon,    County  fudge  of  Ulster  County  : 

The  petition  of  Abram  Barton  respectfully  shows  :  That  on  the  5th 
day  of  June,  1884,  Hiram  Goodwin,  residing  at  Kingston,  and  who 
carried  on  business  at  Kingston,  Ulster  County,  made  and  executed, 
in  due  form  of  law,  a  general  assignment  to  your  petitioner  for  the 
benefit  of  his  creditors,  which  said  assignment  was,  on  the  6th  day 
of  June,  1884,  duly  recorded  in  the  office  of  the  clerk  of  the  county 
of  Ulster. 
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That  your  petitioner  accepted  said  assignment,  and  entered  upon 
the  execution  of  said  trust. 

That  among  the  property  so  assigned  to  your  petitioner  is  a  certain 
claim  against  the  firm  of  Bell,  Coons  &  Co.,  of  the  city  of  Pough- 
keepsie,  amounting  as  appears  by  the  schedules  filed  by  the  said 
Hiram  Goodwin  and  from  his  books,  to  the  sum  of  $1,800. 

That  on  or  about  the  14th  day  of  September,  1884,  the  said  firm  of 
Bell,  Coons  &  Co.  failed  and  suspended  business,  and  have  pro])osed 
to  their  creditors  a  settlement  of  forty  cents  on  the  dollar  ;  that  your 
petitioner  has  examined  into  the  statement  and  affairs  of  said  firm  ; 
that  the  total  liabilities  of  said  Bell,  Coons  &  Co.  amount  to  $34,000, 
and  their  assets,  to  the  best  of  deponent's  knowledge,  do  not  exceed 
the  sum  of  $15,000,  and  that  the  said  proposition  of  settlement  ap- 
pears to  your  petitioner  to  be  just  and  fair. 

Dated  January  24,  1885.  ABRAM  BARTON. 

(Add  verification. ) 

Precedent  for  Order  for  Leave  to  Compromise  a  Debt  Due  the 

Estate. 

(Title.)  {Caption  usual  form. ^ 

Upon  reading  and  filing  the  petition  of  Abram  Barton,  verified  on 
the  24th  day  of  Januar}',  1885,  now  on  application  of  E.  D.  Brandow, 
of  counsel  for  said  petitioner,  and  it  appearing  to  be  for  the  interest 
of  the  assigned  estate,  it  is  ordered  that  the  said  Abram  Barton  be, 
and  he  hereby  is,  authorized  to  settle  and  compound  the  indebted- 
ness of  Bell,  Coons  &  Co.  upon  the  receipt  of  forty  per  cent,  of  the 
said  indebtedness.  WILLIAM  S.   KLXVOX, 

County  Judge  of  Ulster  County. 

The  trial  of  disputed  claims  by  jury  or  referee,  under  §  26,  is  a 
trial  of  an  issue  of  fact,  and  when  had  before  a  referee  his  deter- 
mination can  only  be  reviewed  on  appeal  from  the  judgment  or 
decree.  Matter  of  Figelstock,  5  Law  Bull.  71.  A  claim  for 
damages  for  breach  of  contract  by  the  assignors,  whereby  claimant 
lost  profits  accruing  after  the  assignment,  is  not  provable  as  a 
debt  against  the  estate.  Matter  of  Adams,  i^  Ahh.^.  C.  6\.  It 
seems  under  the  decision  in  Iselein  v.  Henlein,  16  id.  T}^,  that  the 
assignee  may  reject  a  proof  of  claim  on  the  ground  that  the 
claimant  had  previously  taken  proceedings  in  hostility  to  the  as- 
signment. Rule  30  of  the  General  Rules  of  Practice  is  held  in  the 
Common  Pleas  to  apply  to  filing  of  reports  of  referees  on  general 
assignments,  and  to  exceptions  to,  and  confirmation  of,  such 
report.  Matter  of  Sehen,  10  Daly,  ii.  Upon  an  application  for 
the  discharge  of  an  assignee  and  his  sureties  it  must  appear  that 
creditors  have  been  advertised  for,  that  a  citation  to  attend  the 
accounting  has  been  issued,  and  that  an  accounting  has  been  had. 
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Matter  of  Merwin,  lo  Daly,  13.  The  referee  must  be  sworn  unless 
the  oath  is  waived.  Section  1016,  Code  Civil  Procedure,  applies. 
Matter  of  Vih)iar,  10  Daly,  15.  The  duty  of  an  assignee  is  to 
uphold  the  trust,  not  impciich  it ;  he  cannot  object  to  the  pay- 
ment of  a  creditor  preferred  in  the  assignment  on  the  ground  that 
the  preference  is  fraudulent.  Matter  of  Ward,  10  Daly,  66.  A 
preferred  claim  must  be  paid  by  an  assignee  for  the  benefit  of 
creditors  though  it  be  usurious.  Matter  of  Brozon,  10  Daly,  115, 
following  Chapin  v.  Tliovipson,  89  N.  Y.  270. 

But  by  the  same  authority  it  seems  that  the  assignee  may  plead 
usury  as  to  a  claim  not  preferred.  An  assignee  will  not  be  com- 
pelled to  allow  creditors  to  inspect  stock.  If  they  offer  to  pur- 
chase, the  assignee  will  be  held  responsible  for  accepting  or  refus- 
ing the  offer.     Matter  of  Crowder,  10  Daly,  132. 

ARTICLE  X. 

Miscellaneous  Matters  of  Practice.    §§  22,  24. 

§  22.  Effect  of  orders  and  decrees;  court  always  open,  etc.; 
duty  and  fees  of  clerk. 

All  orders  or  decrees  in  proceedings  under  this  act  shall  have  the  same  force 
and  effect,  and  may  be  entered,  docketed,  and  enforced  and  appealed  from  the  same 
as  if  made  in  an  original  action  brought  in  the  county  court ;  provided,  however,  that 
a  final  decree,  directing  the  payment  of  money,  may  be  enforced  by  serving  a  certified 
copy  thereof  personally  upon  the  assignee  for  the  benefit  of  creditors,  and  if  said 
assignee  wilfully  neglects  to  obey  said  decree  by  punishing  him  for  a  contempt  of  court. 
The  imprisonment  of  said  assignee,  by  virtue  of  proceedings  to  punish  for  contempt 
as  prescribed  in  this  section,  or  a  levy  upon  his  property  by  virtue  of  an  action,  shall 
not  bar,  suspend,  or  otherwise  effect  an  action  against  the  sureties  on  his  final  bond. 
All  proceedings  under  this  act  shall  be  deemed  to  be  had  in  court.  The  said 
court  shall  always  be  open  for  proceedings  under  this  act.  The  county  judge, 
when  named  in  this  act,  shall  in  such  proceedings  be  deemed  to  be  acting 
as  the  court.  The  clerk  of  the  court  shall  keep  a  separate  book,  in  which  shall 
be  entered  each  case,  the  date  and  place  of  record  of  the  assignment,  and  a 
minute  of  all  proceedings  therein  under  this  act,  with  such  particularity  as  the 
court  shall  direct  by  general  order.  He  shall  record  therein  at  length  the  orders 
and  decrees  of  the  court  settling,  rejecting,  or  adjusting  claims,  and  directing 
the  payment  of  money  or  releasing  assets  by  the  assignee,  and  removing  or  dis- 
charging the  assignee  and  his  sureties  and  such  other  orders  as  the  court  shall 
direct  by  general  order.  The  said  clerk  shall  securely  keep  the  papers  in  each  case  in 
a  file  by  themselves,  and  shall  be  entitled  to  a  fee  of  one  dollar  for  filing  all  the  papers 
in  each  case,  and  entering  the  proceedings  in  the  minute-book,  and  fifty  cents  to  be 
paid  by  the  assignee,  unless  otherwise  directed,  for  recording  each  order  or  decree 
required  by  this  act  or  the  general  order  of  the  court. 

L.  1877,  ch.  466,  §  22,  as  amended  L.  1878,  ch.  318,  §  6,  and  L.  1894,  ch.  134. 
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§  24.  Proceedings  in  New  York  City. 

In  the  city  and  county  of  New  York  all  papers  except  assignments,  which  by  this 
act  are  required  to  be  hereafter  filed  and  recorded  in  the  county  clerk's  office,  shall  be 
filed  or  recorded  in  the  office  of  the  clerk  of  the  Court  of  Common  Pleas  of  said  city 
and  county ;  and  any  judge  of  said  court  may  exercise  all  the  powers  of  a  county  judge 
for  said  county  for  the  purposes  of  this  act,  and  any  act  or  proceeding  commenced 
or  returnable  before,  or  instituted  or  ordered  by  one  of  the  judges  of  said  court,  may 
be  heard,  continued,  or  completed  by  or  before  any  other  of  them. 

L.  1877,  ch.  466,  §  24. 

On  a  decree  under  this  act  judgment  cannot  be  docketed 
against  the  assignee  personally,  Matter  of  Rosenback,  10  Daly, 
128,  but  must  be  enforced  against  the  fund;  as  it  is  a  final  order 
it  cannot  be  enforced  by  attachment.  Matter  of  Stockbridge,  lO 
Daly,  33  ;  Matter  of  Radtke,  id.  119. 

ARTICLE  XI. 

Powers  and  Duties  of  Assignees. 

It  is  the  duty  of  the  assignee  to  reduce  to  possession  the  estate 
assigned  to  him,  and  to  distribute  it  as  directed  by  the  deed  of 
assignment  among  bona  fide  existing  creditors,  giving  each  his 
share  according  to  their  demands  after  crediting  each  payment 
made  by  the  assignor.  Williams  v.  Boyle,  i  Misc.  364,  48  St.  Rep. 
713,  20  Supp.  720,  citing  In  re  Holbrook,  99  N.  Y.  539. 

The  assignee  can  exercise  no  other  and  different  rights  or 
powers  than  those  which  he  derives  under  the  assignment.  He 
must  distribute  the  proceeds  of  the  estate  under  the  guidance  and 
direction  of  the  assignment  and  the  statutory  provisions  regulat- 
ing and  guarding  his  exercise  of  authority  derived  from  the 
assignor.     Matter  of  Lewis,  81  N.  Y.  421. 

The  assignee  for  the  benefit  of  creditors  is  liable  for  ordinary 
negligence  or  want  of  that  degree  of  diligence  which  persons  of 
ordinary  prudence  are  accustomed  to  exercise  in  their  own  busi- 
ness. Matter  of  Dean,  86  N.  Y.  398.  The  obligations  of  an 
assignee  for  the  benefit  of  creditors  arc  those  which  appertain  to 
voluntary  trustees  acting  gratuitously  without  compensation. 
They  are  bound  to  exercise  that  degree  of  diligence  which  per- 
sons of  ordinary  prudence  are  accustomed  to  use  in  their  ordi- 
nary affairs.  This  duty  extends  to  all  the  duties  committed  to  his 
charge,  and  his  whole  conduct  in  the  management  of  the  trust  is 
to  be  considered  in  view  of  the  powers  which  he  may  exercise  in 
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the  recovery  and  collection  of  the  assets  and  the  general  manage- 
ment of  the  trust.  Matter  of  Cornell,  no  N.  Y.  351.  In  the 
Matter  of  the  Final  Accounting  of  Barnes,  140  N.  Y.  468,  it  was 
held  that  the  assignee  was  not  liable  for  the  loss  of  interest  by 
his  failure  to  make  authorized  investments,  unless  there  has  been 
a  misappropriation  by  him  or  some  misfeasance  in  relation  to  it. 
The  mere  deposit  of  the  funds  in  his  individual  name  without 
adding  his  title  as  trustee  is  not  of  itself  such  a  misappropriation 
of  the  fund.  It  is  his  duty,  however,  to  keep  the  trust  funds 
entirely  separate  and  distinct  from  his  own  money.  Duffy  v. 
Duncan,  32  Barb.  587,  affirmed  in  35  N.  Y.  187. 

He  should  not  loan  the  trust  money  on  personal  security  or 
use  it  for  business  purposes.  Smith  v.  Smith,  4  John.  Ch.  281  ; 
Kingv.  Talbot,  40  N.  Y.  76  at  96.  He  may  employ  necessary 
agents  for  the  purpose  of  carrying  on  the  business.  Casey  v. 
Janes,  37  N.  Y.  608.  But  he  should  not  employ  clerks  or  agents 
to  continue  assignor's  business  or  sell  goods  at  retail.  Carman 
v.  Kelly,  5  Hun,  283  :  Matter  of  Dean,  86  N.  Y.  398.  Nor  is  it 
improper  to  continue  the  employment  of  the  assignor  as  his 
agent,  though  this  is  regarded  with  suspicion.  Ogden  v.  Peters, 
21  N.  Y.  23;  Adams  v.  Davidson,  10  N.  Y.  309;  North  River 
Bank  v.  Schumann,  6^  How.  Pr.476;  Beamish  v.  Conant,  24  How. 
Pr.  95.  It  is  his  duty  to  collect  and  preserve  the  property  of  the 
assigned  estate.  McQueen  v.  Babcock,  41  Barb.  337  ;  Van  Wag- 
onenv.  Terpenning,  46  Hun,  423,  affirmed,  122  N.  Y.  222;  Otis 
v.  Hodgson,  45  St.  Rep.  92,  18  Supp.  599.  It  is  the  duty  of  the 
assignee  to  convert  the  assigned  property  into  money  without 
unreasonable  delay.  Hart  v.  Crane,  7  Paige,  37 ;  Meachman  v. 
Stearne,  9  Paige,  398. 

But  he  may  not  sell  on  credit  without  obtaining  leave  of  the 
court.  Matter  of  Petchell,  10  Daly,  102 ;  Burdick  v.  Post,  12 
Barb.  168.  If  power  is  given  in  the  assignment  to  sell  on  credit 
the  assignment  is  void.  Nicholson  v.  Leavitt,  6  ^.Y.  510.  So 
too  if  there  is  a  provision  in  the  assignment  authonzmg  the  as- 
signee to  continue  business  for  the  assignor.  Dunham  v.  Water- 
man, 17  N.  Y.  9.  This  question  is  very  fully  discussed  in  the 
case  of  Levys  Accounting,  i  Abb.  N.  C.  185.  In  event  of  the 
continuance  of  the  assignor's  business  without  authority  of  the 
court,  any  loss  resulting  therefrom  will  be  charged  to  the  assignee. 
Matter  of  Dean,  86  N.  Y.  398.     He  may  sell  at  private  or  public 
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..sale  in  his  discretion.  North  River  Bank  v.  Sc/unnanii,  63  How. 
Pr.  476.  He  may  not  himself  purchase  at  a  sale  any  of  the  as- 
signor's property.      Cliapin  v.  Weed,  Clark's  Ch.  464. 

Since  the  statutes  regulating  assignments,  an  assignee  for  the 
benefit  of  creditors  is  something  more  than  the  hand  of  the  as- 
signor: he  is  a  trustee  for  the  creditors,  and  his  transactions  in 
respect  to  the  assigned  property  may  be  deemed  to  be  conducted 
by  him  as  such  trustee  in  behalf  of  such  creditors.  Bowdish  v. 
Page,  81  Hun,  170,  afifirmed,  153  N.  Y.  104,  where  it  was  held  that 
when  an  assignee  for  the  benefit  of  creditors  has  obtained  a 
paramount  right  to  the  possession  of  personal  property  through 
delivery  thereof  by  the  debtor  to  the  assignor,  the  enforcement 
of  the  right  is  not  barred  by  the  assignee  obtaining  a  judgment 
against  such  debtor  to  foreclose  his  possible  equity  in  the  prop- 
erty, followed  by  an  execution  and  a  sale  thereunder  of  the 
debtor's  interest  in  the  property.  An  assignee  is  bound  to  defend 
the  assignment,  unless  he  is  acquainted  with  facts  which  consti- 
tute the  fraud  for  which  the  same  was  set  aside  ;  and  in  the  per- 
formance of  such  duty  he  should  not  be  personally  charged  with 
the  costs  of  the  action.  Faxon  v.  Mason,  76  Hun,  408,  affirmed 
on  opinion  below,  148  N.  Y.  750. 

An  assignment  in  due  form  is  valid  as  between  the  parties,  and 
on  acceptance  of  the  trust  by  the  assignee  he  becomes  bound  to 
execute  its  directions.  If  fraudulent,  it  is  only  voidable  by  act- 
ual adjudication  ;  and  until  an  attack  is  made  with  a  view  to 
such  determination,  it  will  be  treated  as  valid,  and  must  be  exe- 
cuted accordingly.     Knoiver  v.  Central  Nat.  Bk.,  124  N.  Y.  552. 

The  assignor  for  the  benefit  of  creditors  can  be  compelled  to 
fulfil  the  unperformed  contract  of  his  assignor  to  deliver  goods. 
Matter  of  Adams,  15  Abb.  N.  C.  61.  Where  a  general  assign- 
ment was  made  on  January  5th  which  included  a  lease  of  premises 
where  the  owner's  business  was  carried  on,  the  rent  of  which  fell 
due  January  ist,  it  was  held  that  the  assignee  could  not  be  com- 
pelled to  pay  for  occupation  thereof  where  rent  was  the  rent  re- 
served in  the  lease,  and  that  such  rent  was  proved  as  a  claim  against 
the  estate.  Anderson  v.  Hamilton,  29  St.  Rep.  712,  3  Supp.  858. 
Where  certain  specified  bonds  were  bought  and  paid  for,  and 
were  in  the  possession  of  the  purchaser  until  delivered  with  cer- 
tain other  bonds  to  a  broker  for  sale,  and  the  broker  does  not 

sell  them,  the  assignee  for  the  benefit  of  creditors  of  the  broker 
89 
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cannot  successfully  assert  title  thereto.  Anderson  v.  Welling,  84 
Hun,  40,  affirmed,  152  N.  Y.  639, 

The  liability  of  an  assignee  for  the  benefit  of  creditors  for  acts 
of  his  co-assignee  is  considered  and  decided  in  Briien  v.  Gillett, 
115  N.  Y.  10,  and  held  to  be  the  same  as  in  case  of  trustees.  The 
rule  is  subsequently  stated  in  Nanz  v.  Oakley,  120  N.  Y.  84,  citing 
Briien  v.  Gillett,  115  N.  Y.  10,  supra,  being  that  such  trustees  are 
jointly  responsible  for  joint  acts,  and  each  is  separately  answer- 
able for  his  separate  acts  and  defaults,  citing  in  turn  Croft  v. 
Williams,  88  N.  Y.  384  ;  Adair  v.  Brimmer,  74  N.  Y.  539  ;  Or- 
miston  v.  Olcott,  84  N.  Y.  339.  Where  an  assignor  had  an  out- 
standing order  for  stock  which  the  seller  refused  to  deliver,  but 
which  he  delivered  upon  the  assignee's  promise,  "  I  will  see  that 
you  get  paid,"  it  was  held  sufficient  to  justify  a  finding  of  an 
original  promise  binding  the  assignee  personally.  Roozen  v. 
Clonin,  13  App.  Div.  190,  43  Supp.  395.  The  liability  of  the 
assignee  for  rent  of  premises  leased  by  his  assignor  rests  upon 
privity  of  estate  arising  between  the  assignee  and  the  lessor,  and 
attaches  only  under  such  covenants  as  mature  during  his  posses- 
sion, and  if  the  rent  is  payable  on  the  first  day  of  the  month  in 
advance  and  the  assignment  is  made  on  the  second  day  of  the 
month  the  assignee  is  not  liable  as  such  for  that  instalment  of 
rent,  Walton  v.  Stafford,  14  App.  Div.  310,  4  N.  Y.  Annot. 
Cases,  1 14,  43  Supp.  1049. 

Where  an  assignee  defends  suits  pending  at  the  time  of  the  as- 
signment and  judgment  is  rendered  against  defendants  with  costs 
against  the  estate  on  the  accounting,  the  court  may,  if  it  finds  the 
assignee  guilty  of  misconduct  in  conducting  the  defence,  charge 
him  personally  with  costs.  He  is  not  entitled  to  money  overpaid 
workmen  employed  in  the  business  of  the  estate,  and  where  he 
unnecessarily  discounts  notes  due  the  estate  at  less  than  their 
face  value,  he  is  properly  chargeable  with  their  face  value.  In  re 
Dorr,  4  Supp.  754,  22  St.  Rep.  124.  The  power  of  the  court  to 
order  an  assignee  to  pay  a  claim  for  rent  is  limited  to  the  time  of 
the  accounting.  Matter  of  Devlin  &  Co.,  24  App.  Div.  219,  48 
Supp.  950,  82  St.  Rep.  950. 

The  administrator  of  a  deceased  assignee  for  creditors  of  a  firm 
takes  no  title  to  the  assigned  estate  and  cannot  make  a  valid 
transfer  thereof.  Hayne  v.  Sealy,  22  Misc.  243,  48  Supp.  769,  82 
St.  Rep.  769.     Prior  to  the  making  of  an  assignment  an  attach- 
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ment  was  levied  on  the  goods  of  a  firm  and  they  were  housed  on 
the  demised  premises ;  the  attachment  was  subsequently  vacated 
and  the  assignee  made  an  arrangement  for  a  reduction  of  rent 
and  decided  to  remain  on  the  premises  by  the  month  ;  Iield,  that 
he  was  not  personally  liable  for  the  rent  while  the  sheriff  was  in 
possession.  Stephens  v.  Stein,  30  St.  Rep.  390.  An  assignor 
who  refuses  to  deliver  title  deeds  or  give  necessary  information  of 
the  assigned  estate  to  the  assignee  may  be  ordered  upon  applica- 
tion of  the  latter  to  appear  and  submit  to  an  examination.  Mat- 
ter of  Strauss,  i  Abb.  N.  C.  402. 

Where  pursuant  to  the  directions  of  the  assignment,  and  before 
any  lien  attaches  upon  the  fund,  the  assignee  pays  creditors,  he 
may  hold  the  funds  in  his  hands,  although  the  assignment  is 
subsequently  declared  fraudulent.  Knower  v.  Central  Nat.  Bank, 
124  N.  Y.  552,  37  St.  Rep.  89.  Where  a  collecting  bank  arranged 
to  remit  promptly  all  amounts  of  checks,  drafts,  notes,  etc.,  sent 
on  for  collection,  and  used  the  money  received  in  such  collections 
in  settlement  of  firm  debts  previous  to  making  an  assignment,  the 
forwarding  bank  stands  in  the  same  position  as  other  creditors, 
since  the  identical  money  was  not  expected  to  be  returned. 
Nat.  B.  &  D.  Bank  v.  Hnbbell,  117  N.  Y.  384,  2^  St.  Rep.  396. 
Where  the  landlord  voluntarily  takes  possession  of  the  premises, 
the  indebtedness  of  the  tenant  for  rent  is  not  a  debt  "  due  and 
owing "  by  the  tenant  to  the  landlord  within  the  meaning  of 
these  words  as  they  are  used  in  the  General  Assignment  Act,  and 
the  general  assignee  is  not  authorized  to  pay  such  a  claim.  Mat- 
ter of  Willis,  44  St.  Rep.  470,  18  Supp.  412. 

Where  the  fund  was  deposited  by  the  assignee  by  order  of  the 
court  with  a  trust  company  during  the  pendency  of  an  appeal 
involving  the  validity  of  the  assignment,  and  such  fund  was  after- 
wards directed  to  be  returned  to  the  custody  of  the  assignee,  it 
was  held  that  he  was  bound  to  pay  the  money  as  directed  in  the 
assignment  without  awaiting  the  further  order  of  the  court  to 
that  effect.  Hooper  v.  Beecher,  61  Hun,  370,  40  St.  Rep.  756. 
Where  it  appeared  that  an  assignee  had  made  advances  to  one  of 
the  preferred  creditors  under  the  assignment  exceeding  its  pro 
rata  share,  and  a  decree  was  made  directing  the  assignee  to  pay 
the  amount  of  such  excess  to  another  creditor  preferred  under 
the  assignment,  it  was  held  that  the  decree  on  accounting  was 
consistent  with  a  claim  made  by  plaintiff  in  a  subsequent  action 
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and  was  not  a  bar  to  his  recovery.  That  the  action  was  in  its 
nature  for  money  had  and  received.  Otts  v.  Crouch,  89  Hun.  548. 
An  assignee  for  benefit  of  creditors  is  not  an  officer  of  the  court, 
and  until  he  is  removed  in  the  manner  prescribed  by  statute  he  is 
entitled  to  the  possession  of  the  assigned  estate.  People  v.  St. 
Nicholas  Bank,  85  Hun,  277. 

Expenditures  incurred  and  made  by  an  assignee  for  benefit  of 
creditors  in  the  unsuccessful  defence  of  a  suit  to  set  aside  an  as- 
signment are  not  made  for  the  benefit  of  the  assigned  estate. 
The  rule  is  that  an  allowance  for  expenditures  by  an  assignee 
shall  be  limited  by  the  fact  of  the  service  for  which  they  may  be 
made,  and  must  be  proven  to  be  essential  and  beneficial  to  the 
assigned  estate.  An  assignee  under  such  circumstances  may 
protect  himself  by  requiring  creditors  who  are  interested  in  main- 
taining the  assignment  to  indemnify  him  against  any  expendi- 
tures he  may  make  in  defending  the  action.  Meyer  v.  Hazard, 
17  St.  Rep.  26. 

An  assignee  for  benefit  of  creditors  will  not  be  charged  person- 
ally w^ith  the  costs  of  an  action  unless  mismanagement  or  bad 
faith  is  shown.  Jack  v.  Robie,  48  Hun,  181.  The  rule  that  a 
general  assignee  is  not  a  purchaser  for  value  is  reiterated  in  Ken- 
nedy V.  Wood,  52  Hun,  46.  Declarations  of  an  assignor  and  her 
son  as  to  the  existence  of  a  partnership  between  them,  the  ad- 
mission of  which  is  limited  so  as  to  affect  them  alone,  cannot 
operate  against  the  title  of  the  general  assignee  of  the  mother. 
Sweetser  v.  Davis,  26  App.  Div.  398,  49  Supp.  874,  83  St.  Rep. 

874. 

A  judgment  recovered  against  the  assignor  and  her  son  and  a 
judgment  confessed  by  them,  in  each  of  which  it  is  stated  that 
they  are  partners,  are  not  effective  by  way  of  estoppel  as  to  the 
general  assignee  of  the  mother,  as  there  is  no  privity  between  the 
judgment  creditors  and  him  or  between  them  and  the  creditors 
whom  he  represents.  Sweetser  v.  Davis,  26  App.  Div.  398,  49 
Supp.  874,  83  St.  Rep.  874.  An  assignee  for  the  benefit  of  cred- 
itors is  not  an  "  official  assignee  "  within  the  meaning  of  that  term 
as  used  in  subdivision  4  of  §  3268  of  the  Code,  and  he  cannot  be 
required  to  give  security  for  costs  in  an  action  brought  by  him 
upon  a  cause  of  action  which  accrued  before  the  assignment. 
Lintner  v.  Long  Island  Fire  Ins.  Co.,  22  Misc.  305,  49  Supp.  1 105, 
83  St.  Rep.  1 105. 
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ARTICLE  XII. 

Proceedings  to  Obtain  Accounting.    §§  ii,  12,13,  H>  i5» 

16,  17,  18,  19. 

§  11.  Accounting. 

A  citation  may  be  issued  to  all  parties  interested  in  the  estate  assigned,  as  creditors 
or  otherwise,  requiring  them  to  appear  in  court  on  some  day  therein  to  be  specified, 
and  to  show  cause  why  a  settlement  of  the  account  of  proceedings  of  the  assignee 
should  not  be  had,  and  if  no  cause  be  shown,  to  attend  the  settlement  of  such 
account.  The  county  court  must  issue  all  citations  mentioned  in  this  act  which  must 
be  returnable  in  court.  It  may  issue  a  citation  on  the  petition  of  an  assignee  at  any 
time  after  the  assignment  or  on  petition  of  a  creditor,  or  an  assignee's  surety,  or  an 
assignor,  at  any  time  after  the  lapse  of  one  year  from  the  date  of  such  assignment, 
or  where  an  assignee  has  been  removed  and  ordered  to  account  as  hereinbefore 
provided. 

L.  1877,  ch.  466,  §  II.     Amended  L.  1878,  ch.  318,  §  3. 

§  12.  Party  cited. 

A  citation  issued  on  the  petition  of  a  creditor  may  be  addressed  to  and  served  on 
the  assignee  alone,  but  on  or  after  the  return  of  such  citation  the  assignee  may  have 
a  general  citation  issued  to  all  parties  interested. 

L.  1877,  ch.  466,  §  12. 

§  13.  General  citation;  how,  and  on  whom  to  be  served. 

A  citation  to  all  persons  interested  must  be  served  on  all  parties  other  than  the 
petitioner  who  are  interested  in  the  fund,  including  assignors,  assignees,  and  their 
sureties,  except  that  if  the  time  Umited  by  due  advertisement  for  presentation  of 
claims  has  expired  before  the  issue  of  the  citation,  creditors  who  have  not  duly  pre- 
sented their  claims  need  not  be  served.  In  case  the  creditors  of  such  assignor,  who 
have  proved  their  claims,  exceed  twenty-five  in  number,  then  the  county  judge,  upon 
proof  by  affidavit  that  such  creditors  exceed  such  number,  may  by  order  direct  such 
citation  to  be  served  on  each  creditor  who  has  proved  his  claim,  by  depositing  a  copy 
of  the  same,  at  least  thirty  days  prior  to  the  return  day  thereof,  in  the  postoffice  at 
the  place  where  the  assignee  or  assignees,  or  either  of  them,  reside,  duly  inclosed  and 
directed  to  each  of  such  creditors,  at  his  last  known  postoffice  address,  with  the  post- 
age prepaid  ;  and  by  publishing  such  citation  once  a  week  for  at  least  four  weeks  prior 
to  such  return  day  in  one  or  more  newspapers,  to  be  designated  by  such  county  judge 
as  most  likely  to  give  notice  to  such  creditors. 

L.  1877,  ch.  466,  §  13,  as  am'd  L.  1878,  ch.  318,  §  4. 

§  14.  Time  of  service. 

A  citation  personally  served  within  the  county  of  the  judge  or  an  adjoining  county 
must  be  so  served  at  least  eight  days  before  the  return  thereof;  if  in  any  other  county, 
at  least  fifteen  days  before  the  return  day  thereof. 

L.  1877,  ch.  466,  §  14. 

§  15.  Service  by  publication. 

The  county  judge  may  direct  service  to  be  made  by  publication  when  he  is  satisfied, 
by  affidavit  or  verified  petition,  either  that  the  person  to  be  so  served  is  unknown,  or 
that  his  residence  cannot,  after  diligent  inquiry,  be  ascertained,  or  that  he  cannot, 
after  due  diligence,  be  found  within  the  State.  The  order  for  such  service  must  direct 
service  of  the  citation  upon  such  person  to  be  made  by  publication  thereof  in  one 
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newspaper,  to  be  designated  by  the  county  judge  as  most  likely  to  give  notice  to  the 
person  to  be  served ;  and  also,  if  it  appear  that  any  such  person  resides  without  the 
State,  then  in  the  State  paper  for  such  length  of  time  as  he  may  deem  reasonable, 
not  less  than  once  a  week  for  six  weeks,  and  that  a  copy  of  the  citation  be  forthwith 
deposited  in  the  postoffice,  duly  inclosed  and  directed  to  each  person  so  served,  at 
his  last  known  [jlace  of  residence  or  postoffice  address,  and  the  postage  paid  thereon, 
at  least  thirty  days  before  the  return  day  thereof.  (Note  that  State  paper  is  abol- 
ished.) 

L.  1877,  cli.  466,  §  15. 

§  16.  Personal  service  without  the  State. 

When  publication  has  been  ordered,  personal  service  without  the  State  made  if 
within  the  United  States  at  least  thirty  days,  or  without  the  United  States,  at  leaist 
forty  days  before  the  return  day,  is  equivalent  to  publication  and  mailing. 

L.  1877,  ch.  466,  §  16. 

§  17.  Service  on  minors,  etc. 

Personal  service  upon  minors  and  persons  incompetent  shall  be  made  in  the  man- 
ner prescribed  by  law  for  the  service  of  citations  issued  by  a  surrogate,  in  cases  of 
final  accounting. 

L.  1877,  ch.  466,  §  17. 

§  18.  On  joint  creditors. 

Personal  service  upon  one  of  two  or  more  creditors  who  claim  as  co-partners  or  other 
wise  as  joint  creditors  shall  be  equivalent  to  personal  service  on  all,  and  voluntary 
appearance,  either  in  person  or  by  attorney,  shall  be  equivalent  to  personal  service. 

L.  1877,  ch.  466,  §  18. 

§  19.  Appearance  without  service. 

On  the  return  of  a  citation  to  all  parties  interested,  any  person  claiming  an  interest, 
although  not  served,  may  appear  and  become  a  party  on  duly  presenting  his  claim. 
L.  1877,  ch.  466,  §  19. 

The  provision  for  an  accounting  by  citation  is  the  usual  and 
expeditious  method  prescribed  by  statute  for  settlement  of  the 
assigned  estate,  but  it  is  held  that  it  is  not  exclusive  of  the  pro- 
ceeding by  suit  in  equity  Conversrcnllc  Co.  v.  Hill,  14  Hun,  609  ; 
Ilnrth  v.  Bower,  30  id.  151.  The  Supreme  Court  will  not  take 
jurisdiction  when  proceedings  have  been  commenced  under  the 
statute.  Niagara  Bank  \.  Lord,-}^^  Hun,  557;  CJiipnian  v.  Mont- 
gomery, 63  N.  Y.  222.  But  if  made  to  the  county  court  the  pro- 
ceeding must  be  by  citation  {Matter  of  O" Brien,  16  Week.  Dig. 
435),  which  is  returnable  before  the  court.  Matter  of  Davis,  10 
Daly,  31. 

It  is  a  special  proceeding.  Matter  of  T/iorn,  10  Daly,  71. 
Under  practice  where  suit  is  brought,  it  is  held  {Travis  v.  Myers, 
67  N.  Y.  542)  that  where  different  creditors  had  brought  suit  for 
accounting  against  a  general  assignee,  that  proceedings  would  be 
stayed  in  all  actions  except  that  first  brought,  and   the  creditors 
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compelled  to  come  in  and  prove  their  claims  against  the  assigned 
estate  in  that  action.  And  where  an  action  has  been  brought  the 
court  will  not  grant  a  citation  for  settlement  under  the  statute. 
See,  also,  ScJmclc  v.  Reiman,  86  N.  Y.  270;  Matter  of  Cromien, 
10  Daly,  41.  And  in  case  of  long  delay  the  court  will  put  the 
assignor  to  his  action,  in  case  he  desires  an  accounting.  Matter 
of  Darro%v,  10  Daly,  141.  The  assignor  cannot  defeat  an  account- 
ing by  denying  the  indebtedness  of  the  assignor  to  the  petitioning 
creditor.  Nor  is  it  available  to  the  assignee  to  defeat  an  account- 
ing, that  he  has  given  no  bond.  Matter  of  Farnum,  14  Hun,  159. 
The  proceeding  under  the  statute  is,  by  an  order  to  show  cause 
why  the  settlement  should  not  be  had.  Matter  of  Cowing,  26 
Hun,  214.  Where  proceedings  were  pending  to  test  the  validity 
of  the  assignment  (/;/  Matter  of  Boivery  National  Bank,  i  Abb. 
N.  C.  404),  the  court,  in  its  discretion,  refused  to  grant  a  citation 
to  compel  the  assignee  to  account  until  a  decision  had  been 
reached  in  the  action  ;  the  proceeding  is  by  petition  to  the  court. 
Any  creditor  verifying  his  claim  may  make  such  petition,  and  a 
previous  adjudication  as  to  the  validity  of  his  claim  is  not  neces- 
sary ;  this  may  be  had  on  the  accounting.  People  v.  Chalmers,  i 
Hun,  683;  Matter  of  Farniun,  14  id.  159, 

Where  a  creditor  duly  mails  a  verified  claim  to  an  assignee  for 
the  benefit  of  creditors  and  it  is  duly  presented,  evidence  that 
the  latter  was  duly  mailed  will  sustain  an  inference  that  the  per- 
son to  whom  it  was  directed  received  it,  though  he  testified  to 
the  contrary.     Matter  of  IViltsie,  5  Misc.  105. 

In  order  to  make  service  by  mail  available,  it  must  be  pursuant 
to  an  order  of  the  court  made  upon  the  proof  required  by  the 
statute. 

Precedent  for  Petition  by  Creditor  for  an  Accounting. 

ULSTER  COUNTY  COURT. 

In  the  Matter  of  the  Final  Accounting  of  Will- 
iam T.  Humphrey,  as  General  Assignee  of 
Williard  Marsh  and  James  B.  Winne, 
under  a  general  assignment  for  the  benefit  of 
creditors. 


To  the  County  Court  of  Ulster  County  : 
The  petition  of  Edg-ar  F.  Hale  respectfully  shows  : 
First.   That   upon  the  21st  day  of  August,    1884,    Willard   Marsh 

and  James  B.  Winne,  co-partners  in   trade,    doing  business  at  and 
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residing  at  Big  Indian,  Ulster  County,  N.  Y.,  under  the  firm  name 
or  style  of  Marsh  &  Co.,  executed  in  due  form  of  law,  a  general 
assi"-nment  for  the  benefit  of  creditors,  to  William  T.  Humphrey,  of 
Big  Indian,  N.  Y. 

That  upon  the  22d  day  of  August,  1884,  the  said  general  assign- 
ment was  recorded  in  Ulster  County  clerk's  office,  and  the  said  as- 
si"-nec,  William  T.  Humphrey,  at  the  time  of  the  making  of  said 
as^i'Mi'ment,  duly  accepted  said  assignment  and  trust,  and  qualified 
as  such  assignee,  and  entered  upon  the  duties  of  his  trust. 

Seco/id.  That  the  inventory  and  schedules  as  required  by  Jaw 
were  made  and  filed  by  the  said  assignee,  within  the  time  required 
by  law,  in  the  Ulster  County  clerk's  office,  and  that  thereafter  the  said 
assignee  gave  a  bond  as  such  assignee  for  the  sum,  and  approved 
as  required  by  the  statute  of  this  State. 

TJiird.  That  the  claim  of  your  petitioner  against  the  said  estate 
is  for  $1,267,  for  goods,  wares,  and  merchandise  sold  to  the  said 
firm  of  Marsh  &  Winne  prior  to  the  said  assignment  and  within  six 
years  last  past. 

That  no  part  of  the  said  claim  has  been  paid.     That  the  said  claim 

ao-ainst  the  said  estate  was  duly  verified  and  presented  to  the  assignee. 

^Fourth.   That  eighteen    months   have  elapsed  since  the   making 

and  recording  of  said  assignment,   and  that  no  account  has  been 

filed. 

And  your  petitioner,  therefore,  prays  that  a  citation  may 
issue  out  of  and  under  the  seal  of  this  court,  to  all  the  persons  inter- 
ested in  said  assigned  estate,  requiring  them  to  appear  in  court  upon 
some  day  to  be  specified  therein  and  to  show  cause  why  a  settle- 
ment of  the  account  of  the  proceedings  of  the  assignee  should  not 
be  had,  and  if  no  cause  shown  to  attend  the  settlement  of  said  ac- 
counts. 

Dated  February  25,  1886.  EDGAR  F.  HALE. 

{jidd  verification  as  to  pleading.) 

Precedent  for  Petition  by  Assignee. 
(Title.) 
To  the  Honorable  County  Court  of  Ulster  County  : 

The  petition  of  James  H.  Everett  respectfully  shows  :  That  on 
the  3d  day  of  July,  1885,  Cornelius  Martin,  then  doing  business  in 
the  town  of  Ulster,  said  county,  and  then  and  now  residing  in  said 
town  (>r  Ulster,  made  and  executed  in  due  form  of  law,  a  general 
assignment  to  your  petitioners  for  the  benefit  of  his  creditors,  which 
said  assignment  was,  on  the  same  day,  duly  recorded  in  the  Ulster 
County  clerk's  office,  and  on  July  6,  1885,  duly  recorded  in  the 
Orange  County  clerk's  office. 

That  your  petitioner  accepted  said  assignment  and  entered  upon 
the  discharge  of  his  duties  thereunder. 

That  the  inventory  and  schedules  required  by  law  were  made  and 
filed  by  vour  petitioner  with  William  S.  Kenyon,  county  judge  of 
Ulster  County,  on  July  17,  1885,  and  on  the  same  day  duly  filed  in 
the   Ulster  County  clerk's   office,    and  that  on   July   18,  1885,  your 


GENERAL   ASSIGNMENT,  I417 


Art.   12.     Proceedings  to  Obtain  Accounting. 


petitioner  made  his  bond  as  such  assignee,  with  the  sureties  required 
by  law,  and  on  July  20,  1885,  after  the  same  had  been  approved  by 
the  county  judge  of  Ulster  County,  the  same  was  duly  tiled  in  the 
Ulster  County  clerks  office.  Such  bond  being  for  the  faithful  dis- 
charge of  his  duties  as  such  assignee,  and  for  the  due  accounting  for 
all  moneys  that  might  come  in  his  hands  as  such  assignee.  That 
upon  said  bond  Anthony  Benson  and  William  F.  Romer  were  the 
sureties.  That  said  William  F.  Romer  has  since  died,  and  Myron 
Teller,  of  Kingston,  and  Rogers  B.  Williams,  of  Ithaca,  are  the  ad- 
ministrators of  the  estate  of  said  deceased. 

That  afterward,  and  on  the  28th  day  of  July,  1885,  your  petitioner 
applied  for  and  obtained  from  Hon.  William  S.  Kenyon,  county 
judge  of  Ulster  County,  an  order  authorizing  your  petitioner  to  adver- 
tise for  creditors  to  present  to  him  their  claims,  on  or  before  a  day 
to  be  therein  specified,  and  that  notice  was  duly  published,  as  pro- 
vided by  said  order,  and  that  the  time  within  which  claims  were  to 
be  presented  to  your  petitioner  has  expired,  and  that  the  following 
named  creditors  have  presented  claims  to  your  petitioner,  and  are, 
or  claim  to  be,  interested  in  the  distribution  of  the  trust  fund  created 
by  said  assignment.  The  names  and  residence  of  creditors  who 
have  presented  claims  are  as  follows  : 

(Here  follow  creditors,  residences,  and  amounts  of  claims.) 

That  from  the  schedules  filed  as  aforesaid,  and  from  other  sources, 
your  petitioner  has  learned  of  the  following  other  creditors  of  the 
assignor: 

(Here  insert  creditors,  residences,  and  amounts.) 

Wherefore  your  petitioner  prays  that  a  citation  may  issue  out  of 
and  under  the  seal  of  this  honorable  court  to  all  persons  interested 
in  the  said  assigned  estate,  requiring  them  to  appear  in  court  upon 
some  day  therein  specified,  and  to  show  cause  why  a  settlement  of 
the  account  of  proceedings  of  the  assignee  should  not  be  had  ;  and 
if  no  cause  be  shown,  to  attend  the  settlement  of  such  account. 

Dated  May  28,  1886.  JAMES  H.  EVERETT. 

[Add  verification  as  lo  pleading.') 

Precedent  for  Order  for  Citation. 

(Title.)  {Cap/io7i  usual  form.) 

On  reading  and  filing  the  petition  of  James  H.  Everett  in  the 
above  matter,  verified  May  28,  1886,  and  on  application  of  S.  T. 
Hull,  of  counsel  for  said  petitioner,  it  is 

Ordered,  that  a  citation  issue  herein  to  all  parties  interested  in  the 
estate  assigned  by  Cornelius  Martin  to  James  H.  Everett,  by  a 
general  assignment  dated  on  the  3d  day  of  July,  1885,  and  recorded 
on  the  same  day  in  the  Ulster  County  clerks  office,  to  appear  in 
court  on  a  day  therein  to  be  specified,  and  to  show  cause  why  a  settle- 
ment of  the  account  of  proceeding  of  the  said  James  H.  Everett  as 
such  assignee  should  not  be  had,  and  if  no  cause  shown,  to  attend 
the  settlement  of  su  J.i  account.  WILLIAM  S.  KENYON, 

Ulster  County  Judge. 
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Precedent  for  Citation  to  Attend  Accounting. 

The  People  of  the  Slate  of  Xew  York,  to  all  perso7is   interested  in  Ihe 
estate  assigned  by  Cornelius  IMartin  to  James  H.  Everett,  for  the 
benefit  of  creditors,  as  creditors  or  othcnvise  : 
You  and  each  of  you  are  hereby  cited  and  required  to  appear  in 
the  Ulster  County  court,  at  the  chambers   of  the  judg^e  thereof,   in 
the  city  of  Kingston,  said  county,  on  the  24th   day  of  June,    at  ten 
o'clock  in  the  forenoon  of  that  day,  to  show  cause  why  a  settlement 
of  the  account  of  proceedings  of  James  H.    Everett  as  general  as- 
signee of  the  said  Cornelius    Martin    should    not   be  had,    and  if  no 
cause  be  shown  to  attend  a  settlement  of  such  account. 
P         -]  Witness,    Hon.  William  S.  Ken  yon,  judge  of  said  court,  and 
L^'    ■-'      the  seal  of  said  court,  the  29th  day  of  May  1886. 

S.  T.  HULL,  JACOB  D.  WURTZ, 

Attorney  for  Assignee.  Clerk. 

ARTICLE  XIII. 

The  Accounting  and  Distribution. 

Sub.  I.  The  account.    §  20. 

2.  Costs  and  commissions.     §  26. 

3.  The  decree  and  discharge  therefrom. 

Sub.    I.   The  Account.     §  20. 

§  20.    Power  of  the  county  court  on  accounting. 

On  a  proceeding  for  an  accounting  under  thi.s  act,  the  county  court  shall  have 
power : 

1.  To  examine  the  parties  and  witnesses  on  oath  in  relation  to  the  assignment  and 
accounting,  and  all  matters  connected  therewith,  and  to  compel  their  attendance  for 
that  purpose,  and  their  answers  to  questions  and  the  production  of  books  and 
papers. 

2.  To  require  the  assignee  to  render  and  file  an  account  of  his  proceedings  and 
to  enforce  the  same  in  the  matter  provided  by  law  for  compelling  an  e.vecutor  or  ad- 
ministrator to  comply  with  the  surrogate's  order  for  an  account. 

3.  To  take  and  state  such  account,  or  to  appoint  a  referee  to  take  and  state  it ; 
and  such  referee  shall  have  the  powers  enumerated  in  subdivision  one  of  this  section. 

4.  To  settle  and  adjudicate  upon  the  account  and  the  claims  presented,  and  to 
decree  payment  of  any  creditor's  just  proportional  part  of  the  fund,  or,  in  case  of  a 
partial  accounting,  so  much  thereof  as  the  circumstances  of  the  case  render  just  and 
proper. 

5.  To  discharge  the  assignee  and  his  surety  at  any  time,  upon  performance  of  the 
decree,  from  all  farther  liabilities  'jpon  matters  included  in  the  accounting,  to  cred- 
itors appearing  and  to  creditors  not  having  appeared  after  due  citation,  or  not  having 
pre.sented  their  claims  after  due  advertisement. 

6.  On  proof  of  a  composition  between  the  assignor  and  his  creditors,  to  discharge 
the  assignee  and  his  sureties  from  all  further  liability  to  the  compounding  creditors 
appearing  or  duly  cited,  and  to  authorize  the  assignee  to  release  the  assets  to  the 
assignor ;  provided,  however,  that  if  there  be  any  creditors  not  assenting  to  the 
composition,  the  court  shall  determine  what  proportion  of  the  fund  shall  be  paid  or 
reserved  for  creditors  not   assentin'?;,  which  shall  not  be  less  than  the  sum  or  share  to 
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which  they  would  be  entitled  if  no  composition  had  been  made,  and  may  decree  dis- 
tribution accordingly. 

7.  To  adjourn  the  proceedings  from  time  to  time,  issue  further  citations  if  neces- 
sary, and  amend  the  petition  and  proceedings  thereon,  before  decree  in  furtherance 
of  justice. 

8.  To  punish  as  for  a  contempt  any  disobedience  or  violation  of  any  order  made  or 
process  issued  in  pursuance  of  this  act,  or  the  acts  hereby  amended,  and  to  restrain 
by  arrest  and  imprisonment  any  party  or  witness  when  it  shall  satisfactorily  appear 
that  such  party  or  witness  is  about  to  leave  the  jurisdiction  of  the  court,  and  to  take 
bail  or  secure  the  attendance  of  such  party  or  witness,  to  be  prosecuted  under  the 
order  of  the  court  in  case  of  forfeiture  by  and  for  the  benefit  of  the  party  in  whose 
interest  such  examination  shall  be  ordered. 

9.  To  exercise  such  other  or  further  power  in  respect  to  the  proceedings  and  the 
accounting  therein  as  a  surrogate  may  by  law  exercise  in  reference  to  an  accounting 
by  an  executor  or  administrator. 

L.  1877,  ch.  466,  §  20,  as  amended  L.  1878,  ch.   318,  §  5. 

The  account,  when  filed,  may  be  passed  upon  by  the  court  or 
sent  to  a  referee;  the  former  is  the  usual  practice  outside  New 
York  City,  but  in  the  city  of  New  York  the  practice  is  to  send 
the  matter  to  a  referee  to  take  and  state  the  account. 

Although  a  court  of  equity  has  jurisdiction  in  an  action  against 
an  assignee  to  compel  an  accounting,  it  will  decline  to  take  cog- 
nizance of  it  where  it  appears  that  the  statute  relating  to  assign- 
ments affords  the  plaintiff  all  the  relief  which  he  could  obtain  by 
proceeding  in  the  Supreme  Court  in  an  equitable  action.  Such  a 
case  should  not  be  subjected  to  the  costs  and  expenses  of  an  action 
unless  there  are  exceptional  grounds  for  such  a  course,  in  which 
case  the  reasons  should  be  clearly  alleged.  Hynes  v.  Alcxandej', 
2  App.  Div.  109.  The  court  says  that  this  is  not  in  conflict  with 
the  rule  in  Hurtk  v.  Botvcr,  30  Hun,  151,  since  the  plaintiff  there 
alleged  sufificient  reasons  for  the  intervention  of  the  equitable 
powers  of  the  court. 

The  Supreme  Court  has  jurisdiction  to  proceed  either  in  an  ac- 
tion or  by  petition  to  compel  an  assignee  to  account,  but  it  is 
the  court  and  not  the  creditors  which  elects  as  to  the  mode  of 
procedure  to  be  followed  in  a  particular  instance,  and  it  will  only 
proceed  by  action  in  the  Supreme  Court  when  special  reasons  exist 
therefor.  Stocrzcr  v.  Nolan,  19  App.  Div.  338,  46  Supp.  587. 
It  has  been  held  that  claims  may  be  presented  by  mail,  following 
the  practice  in  reference  to  the  estates  of  decedents.  Matter  of 
Wiltsie  &  Fronier,  5  Misc.  105.  Nor  is  the  form  or  proof  of 
claim  prescribed.     In  re  Ranger,  26  N.  Y.  Supp.  866. 

The  granting  of  an  order  and  citation  to  creditors  to  attend  a 
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final  accounting  by  the  county  judge,  instead  of  the  county  court, 
is  a  mere  irregularity,  which  is  waived  by  appearance  without  ob- 
jection. Langford  v.  Cook,  23  Week.  Dig.  309.  An  assignee  may 
be  required  to  account  upon  the  application  of  a  creditor,  without 
bringing  in  all  parties  interested.  Matter  of  Cozuing  &  Co.,  13 
Week.  Dig.  420.  A  decree  on  accounting  in  New  York  City 
should  only  affect  creditors  who  have  been  duly  notified  to  pro- 
duce claims  by  advertisement  and  mailing.  Matter  of  Ka/ni,  5 
Law  Bull.  87.  On  a  decree  adjudging  that  an  assignee  has  in  his 
hands  a  specified  sum  applicable  to  payment  of  creditors  docs  not 
authorize  the  docketing  of  a  judgment  personally  against  the 
trustee  as  a  matter  of  course ;  a  trustee  cannot  be  charged  individ- 
ually, as  for  breach  of  trust,  without  an  opportunity  to  be  heard. 
Matter  of  Jung,  6^  How.  476;  Matter  of  Roscnbaek,  10  Daly,  128. 
Where  the  amount  is  small,  leave  has  been  given  to  the  assignee  to 
compromise  a  disputed  claim  on  the  petition  and  proofs,  without 
a  reference.  Matter  of  Wooster,  10  Daly,  6.  Where  an  action  is 
pending,  leave  to  compromise  will  not  be  given  the  assignee 
where  creditors  oppose  who  are  preferred,  and  whose  evidence 
will  be  available  to  assignee  on  the  trial.  Matter  of  GoldseJimidt, 
10  Daly,  38.  Where  proceedings  for  settlement  of  an  assignee's 
account  are  pending  in  the  county  court,  its  jurisdiction  should 
not  be  interfered  with  by  authority  of  a  higher  court  unless  for  a 
substantial  reason  ;  but  it  seems  the  Supreme  Court  will  exercise 
its  jurisdiction  in  a  proper  case.  Chapman  v.  Montgomery,  63 
N.  Y.  222  ;  Sehuehle  v.  Reiman,  86  id.  270;  Niagara  Co.  Bank  v. 
Lord,  33  Hun,  557;  Hnrth  w.  Bower,  30  id.  151.  The  last  case 
cited  holds  that  where,  in  case  of  action  for  an  accounting  by 
a  creditor,  the  cause  is  referred,  the  court  may  prescribe  the  no- 
tice to  be  given  to  creditors  by  the  referee.  It  is  not  confined  to 
nor  obliged  to  adopt  the  notice  prescribed  by  the  statute.  An 
assignee  who  has  not  complied  with  the  rules  of  Common  Pleas, 
requiring  him  to  mail  notices  to  all  creditors,  is  not  in  a  position 
to  cite  parties  interested  to  a  final  settlement.  Matter  of  O'Brien, 
16  Week.  Dig.  435.  It  is  said,  in  Matter  of  McClellan,  10  Daly, 
72,  that  if  an  assignment  gives  a  preference  to  a  person  the  as- 
signor did  not  owe,  though  it  would  be  held  fraudulent  in  an 
action  by  a  creditor,  in  the  absence  of  objections  by  creditors,  the 
assignee  is  bound  to  pay  the  claim. 

Under  an  assignment  by  members  of  an  insolvent   co-partner- 
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ship  of  their  individual  and  co-partnership  property,  if  the  individ- 
ual estate  of  one  of  the  assignors  is  more  than  sufficient  to  pay 
his  individual  debts,  an  individual  creditor  is  entitled  to  principal 
and  interest  on  his  claim.  Ex  parte  Murray,  6  Paige,  204;  Mat- 
ter of  Duncan,  10  Daly,  95.  Where  an  assignee  for  the  benefit  of 
creditors  has  incurred  liability  for  rent  in  retaining  premises  occu- 
pied by  the  assignor,  the  question  is  whether  in  so  doing  he  acted 
as  a  prudent  and  cautious  man  would  have  acted  in  his  own 
affairs.  Matter  of  Edzvards,  10  Daly,  68.  The  actual  value  of 
the  property  assigned,  as  stated  in  the  schedule,  is  prima  facie 
the  amount  with  which  the  assignee  is  chargeable,  and  the  burden 
is  upon  the  assignee  to  show  that  the  value  is  less,  or  upon  the 
attacking  creditors  that  it  is  greater.  Matter  of  Wolf,  i  St. 
Rep.  273.  There  must  be  an  accounting  before  the  assignee  and 
his  bond  can  be  discharged.  Matter  of  Yeagcr,  10  Daly,  8  ;  Mat- 
ter of  Dryer,  id.  8.  Where  the  assignor  and  the  creditors  have 
slumbered  for  many  years  on  the  rights,  and  the  assignee,  by  rea- 
son of  the  loss  of  papers  and  death  of  many  persons,  would  be 
put  to  a  great  disadvantage  in  accounting,  the  court  will  refuse  an 
application  to  compel  an  accounting.  In  such  case  the  parties 
will  be  left  to  an  action.  Matter  of  Darrow,  10  Daly,  141. 
Where  the  petition  is  made  by  a  creditor,  the  fact  that  the 
assignee  disputes  the  claim  of  the  creditor  is  not  a  ground  for 
denying  the  application.  Matter  of  Davis,  loVidXy,  -^^i.  There- 
port  of  the  referee  should  show  proof  of  service  upon  creditors  of 
notice  to  present  claims  and  of  the  citation  upon  the  accounting, 
and  who  of  them  appeared  on  the  accounting.  Matter  of  Phil- 
lips, 10  Daly,  47,  A  claim  was  allowed  in  Matter  of  Woodward, 
6y  How.  359,  where  presented  too  late,  on  ground  that,  by  order 
of  reference,  referee  could  fix  time.  On  a  reference  on  account- 
ing, where  the  referee  is  to  pass  on  disputed  claims,  the  burden  is 
on  a  claimant  whose  claim  is  not  in  schedule,  if  objected  to. 
Matter  of  Jesselson,  10  Daly,  104.  An  assignee  for  benefit  of  cred- 
itors has  no  right  to  carry  on  the  business  of  the  assignor,  and  the 
trust  estate  cannot  be  charged  with  a  loss  made  by  him  therein. 
Re  Accounting  of  Dean,  13  Week.  Dig.  JJ.  Where  business  of 
assignor  was  carried  on  by  assignee,  and  it  does  not  appear  such 
continuance  was  a  benefit  to  the  estate,  he  will  not  be  allowed  the 
expenses  thereby  incurred.  Matter  of  Pitchcll,  10  Daly,  102; 
Matter  of  Marklin,  id.  122. 
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An  assignee  who  continued  the  business  is  chargeable  with  the 
value  of  goods,  if  sold  at  auction,  less  expenses  of  such  sale. 
Matter  of  Rice,  10  Daly,  i.  An  assignor  is  liable  for  the  rent  of 
a  store  leased  to  his  assignee  in  which  he  allows  stock  to  remain 
after  the  assignment,  although  the  assignee  files  no  bond  as  re- 
quired by  statute.  Pozvers  v.  Carpenter,  15  Week.  Dig.  155.  An 
assignee  for  benefit  of  creditors  cannot  be  compelled  to  perform 
the  unperformed  contract  of  his  assignor  to  deliver  goods.  Mat- 
ter of  Adams,  15  Abb.  N.  C.  21.  An  assignee  for  the  benefit  of 
creditors  is  entitled  to  have  his  entire  account  settled  in  one  ac- 
counting, which  will  protect  him  against  all  the  parties,  and  can- 
not be  called  upon  to  account  separately  to  different  creditors. 
Bailey  v.  Bergen,  6y  N.  Y.  346.  On  the  final  accounting  all  cred- 
itors must  have  notice  even  though  they  have  signed  releases. 
Matter  of  Leurcnthal,  5  Abb.  N.  C.  304,  n.  The  court  cannot 
make  an  ex  parte  order  for  the  payment  by  an  assignee  of  moneys 
alleged  to  belong  to  creditors  as  consignors  of  the  assignor,  but 
all  the  creditors  should  have  notice,  and  in  such  a  case  a  reference 
may  be  ordered  and  the  creditors  may  contest.  Matter  of  Wat- 
son, 3  How.  (N.  S.)  313.  Exceptions  to  the  report  of  a  referee 
on  an  accounting  must  be  in  waiting  and  specific.  Levy  s  Ac- 
counting, I  Abb.  N.  C.  177.  And  a  reference  will  only  be  ordered 
when  all  the  creditors  are  brought  in.  Matter  of  Cotlow,  5  Abb. 
N.  C.  301.  The  rule  in  equity  that  creditors  who  did  not  appear 
after  advertisement  and  prove  their  claims  before  a  referee  in  a 
suit  for  an  accounting  cannot  share  in  proceeds  is  not  applicable 
to  an  accounting  under  the  General  Assignment  Act.  Matter  of 
Currier,  8  Daly,  119.  It  is  said  in  the  same  case  that  all  credit- 
ors whose  names  appear  in  the  schedules  with  the  proper  state- 
ment of  the  claims,  and  whose  claims  are  not  contested,  are 
entitled  to  share  in  the  dividend,  though  the  claims  are  not  pre- 
sented to  the  assignee.-  On  the  other  hand,  in  Matter  of  Baily, 
58  How.  446,  it  is  held  that  a  creditor,  even  though  his  name  ap- 
pears in  the  schedule,  is  not  entitled  to  share  in  the  estate  if  he 
has  failed  to  prove  his  claim.  The  decree  of  a  county  judge  upon 
the  final  accounting  of  an  assignee  is  a  final  judgment  within  the 
meaning  of  §  1340  of  the  Code,  and  to  perfect  an  appeal,  security 
must  be  given  as  required  by  §  1341.  Matter  of  BecKwitJi,  15 
Hun,  326.  An  order  of  the  court  is  necessary  to  discharge  an 
assignee.     Brcnnan  v.  Wilson,  71    N.  Y.  502.     And    before  such 
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discharge  the  court  will  see  that  the  rights  of  all  the  creditors  are 
protected.  Matter  of  Horsfall,  5  Abb.  N.  C.  289;  Keily  v. 
Dusenbury,  42  N.  Y.  Super.  238.  An  assignee  will  not  be  permit- 
ted, when  discharged,  to  reconvey  the  property  to  the  assignee, 
but  he  must  account ;  he  is  a  trustee  for  the  creditors.  Matter  of 
Backer,  3  Abb.  N.  C.  379;  Matter  of  Parker,  5  id.  334;  Brcnnan 
V.  Wilson,  7  Daly,  59.  An  assignee  must  account  even  after  a 
composition.  Matter  of  Groeneke,  10  Daly,  17  ;  Matter  of  Dryer, 
id.  8  ;  Matter  of  Yeager,  id.  7  ;  Matter  of  Horsfall,  5  Abb.  N.  C. 
289.  It  is  settled  practice  of  the  Court  of  Common  Pleas  to 
grant  an  order  of  reference  upon  the  application  of  an  assignee 
for  his  discharge.  When  not  preferred,  the  court  will  not  compel 
the  assignee  to  pay  taxes  and  assessments  as  debts  due  the  State. 
Matter  of  Lewis,  9  Daly,  220;  see  81  N.  Y.  421. 

A  party  to  an  accounting  who  is  served  with  a  citation  which  is 
not  directed  to  him  in  any  particular  capacity  will  be  held  to  have 
been  brought  in  both  as  a  creditor  and  as  a  surety  on  the  assignee's 
bond.  Lang  ford  v.  Cook,  23  Week.  Dig.  309.  In  a  creditor's 
suit  to  settle  the  account  of  the  assignee  for  the  benefit  of  cred- 
itors, and  to  distribute  the  fund,  a  creditor  who  did  not  receive 
notice  to  prove  his  claim,  or  who,  although  notified,  failed  to 
appear  on  the  reference  through  misapprehension,  excusable  mis- 
take, etc.,  may  also,  upon  terms,  after  the  peremptory  day  fixed 
by  the  referee  for  the  presentation  of  claims,  come  in  and  prove  his 
claim  and  contest  the  assignee's  account.  Downey  v.  May,  19 
Abb.  N.  C.  179. 

An  objection  to  the  assignee's  account  which  merely  recites 
that  the  creditors  object  to  the  assignee  crediting  himself  with 
goods  sold  on  execution  against  the  assignor,  and  ask  that  the 
assignee  be  charged  therewith,  is  not  sufificient  to  entitle  the  cred- 
itors to  charge  the  assignee  with  such  items,  on  the  ground  that 
he  was  culpably  negligent  in  failing  to  set  the  judgments  aside, 
when  he  knew  the  same  to  be  confessed  by  the  assignor  in  favor 
of  his  wife  the  day  before  assignment.  In  re  Minks,  16  Supp.  13. 
Where  a  stipulation  to  extend  the  time  when  the  accounting 
should  take  place  was  left  to  the  assignee,  it  was  held  that  in  event 
of  a  refusal  or  neglect  of  the  assignee  to  account  within  a  reason- 
able time  the  assignor  had  a  right  to  invoke  the  aid  of  the  court 
to  compel  such  accounting.  Matter  of  Tozunsend,  14  Daly,  76. 
An  order  appointing  a  substituted  assignee  should  provide  for  an 
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accounting  by  the  personal  representatives  of  a  deceased  assignee 
and  the  discharge  of  the  sureties.  Matter  of  Tousey,  2  App.  Div. 
569,  37  Supp.  1025,  74  St.  Rep.  319. 

Where  an  assignment  was  set  aside  at  the  suit  of  a  judgment 
creditor  and  a  receiver  appointed,  the  assignee  is  only  bound  to 
account  so  far  as  is  necessary  to  satisfy  such  judgment  creditor's 
claim  in  full.  Heywoodv.  Timelier,  47  St.  Rep.  i,  19  Supp.  321. 
The  Supreme  Court  has  jurisdiction  in  an  action  to  compel  an 
assignee  to  account  concurrently  with  the  county  court.  Where 
an  action  is  brought  to  obtain  an  accounting  of  the  estate  of  a 
deceased  assignor,  it  was  held  that  failure  to  make  the  legal 
representatives  of  the  deceased  assignor  parties  would  not  con- 
stitute a  ground  of  demurrer.  Wells  v.  Knox,  55  Hun,  245,  17 
Civ.  Pro.  87,  2-]  St.  Rep.  585,  8  Supp.  58,  reversing  24  St.  Rep. 
985,  7  Supp.  45,  17  Civ.  Pro.  59. 

Where  a  referee  is  appointed  to  take  and  state  the  accounts  of 
the  assignee  in  an  action  brought  by  a  creditor,  a  motion  by  other 
creditors  to  be  brought  in  as  parties  plaintiffs  will  be  granted  as 
they  become  parties  to  the  proceeding  by  presenting  their  claims. 
Cheever  v.  Brown,  128  N.  Y.  670,  40  St.  Rep.  610,  reversing  36  St. 
Rep.  131,  12  Supp.  607.  Mailing  a  verified  claim  to  the  assignee 
is  due  presentation  thereof.  Proof  that  claims  were  mailed  in  an 
envelope,  properly  addressed  and  indorsed  thereon  by  sender's 
address,  with  a  request  to  return  within  a  certain  time  if  not 
delivered,  is  sufficient  to  authorize  the  finding  that  they  were 
received,  although  the  receipt  thereof  is  denied.  Matter  of 
Wiltsie  6f  Fromtner,  5  Misc.  105,  25  Supp.  733.  An  assignment 
for  the  benefit  of  creditors  is  in  no  sense  a  contract  between  the 
debtor  and  his  creditors  and  does  not  depend  for  its  validity  upon 
their  assent.  Where  a  debtor  has  acted  without  fraud  in  fact  or 
in  law  and  has  complied  with  the  requirements  of  the  statute,  the 
assignment  will  stand,  notwithstanding  the  opposition  of  a  cred- 
itor, though  by  such  opposition  the  creditor  is  not  deprived  of  his 
rights  to  his  share ;  neither  the  bringing  of  an  action  to  set  aside 
the  assignment  on  the  ground  of  fraud  nor  the  pendency  thereof 
deprives  a  creditor  of  the  right  to  come  in  and  share  in  the  dis- 
tribution of  the  assigned  estate  under  the  assignment.  Mills  v. 
Parkhnrst,  1 26  N.  Y.  89,  36  St.  Rep.  5 1 2,  reversing  in  part  30  St. 
Rep.  138,  9  Supp.  109. 

In  order  that  a  creditor  shall  be  estopped  by  any  act  of   his 
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from  impeaching  the  validity  of  the  assignment,  it  must  appear 
that  he  has  accepted  an  actual  benefit  under  it  or  assumed  such 
an  attitude  in  relation  to  the  assignment  as  would  be  inconsistent 
with  his  taking  any  other  position  on  the  matter.  Groves  v.  Rice, 
148  N.  Y,  227.  Creditors  improperly  preferred  by  way  of  security 
are  entitled  to  share  with  the  general  creditors  in  respect  to  the 
unpaid  portion  of  their  claims.  A  foreign  creditor  of  a  New  York 
firm  obtained  an  attachment  on  its  property  in  a  foreign  State  ; 
held,  that  such  property  could  be  held  as  preference  against  the 
assignee  ;  that  the  creditor  after  obtaining  the  preference  was 
only  entitled  to  that  share  of  the  entire  estate  which  it  would 
have  received  had  it  not  obtained  its  attachment  in  the  foreign 
State.     Matter  of  Sawyer,  7  App,  Div.  198,  40  Supp.  294. 

Where  a  consignor  makes  a  general  assignment  for  the  benefit 
of  creditors,  the  consignee,  although  his  claim  for  advances  was 
for  the  full  amount  unpaid  at  the  time  of  the  assignment,  is  not 
entitled  to  take  his  dividend  from  the  estate  and  apply  the  pro- 
ceeds of  further  sales  of  the  consigned  goods  upon  the  balance 
remaining  unpaid.  Matter  of  Atzvood  &  Sons,  ^  ApP-  Div.  578, 
38  Supp.  338,  73  St.  Rep.  809.  A  creditor  who  takes  security 
from  a  debtor  with  knowledge  that  the  latter  is  about  to  assign 
can  only  hold  it  to  the  amount  which  would  bring  the  preferences 
within  one-third  of  the  assigned  estate,  fohnson  v.  Rapalyea,  i 
App.  Div.  463,  37  Supp.  540,  73  St.  Rep.  156.  A  creditor  of  an 
insolvent  assignor  holding  collateral  security  may  prove  his  entire 
claim  against  the  estate  without  first  resorting  to  the  collateral  or 
surrendering  or  accounting  for  it.  Matter  of  Ives,  11  Supp.  655. 
One  partner  cannot,  on  the  accounting  of  the  general  assignee  of 
his  co-partner,  prove  a  claim  for  money  misappropriated  by  such 
partner  for  his  own  use,  unless  there  has  been  an  accounting 
between  the  partners.  ATatter  of  Sheldon,  25  App.  Div.  182, 
49  Supp.  377,  83  St.  Rep.  377.  Where  an  assignee  allows  the 
firm  of  which  he  is  a  member  to  sell  its  goods  with  those  of  the 
assignor  on  premises  of  which  the  assignor  held  a  lease,  he  is  prop- 
erly chargeable  with  a  proportion  of  the  rent.  Matter  of  Liideke, 
22  Misc.  6'j6,  50  Supp.  952,  84  St.  Rep.  952.  A  preferred  cred- 
itor is  not  obliged  to  prove  his  claim  in  order  to  be  entitled  to 
notice  of  final  settlement.  Matter  of  Ninis,  22  App.  Div.  195, 
47  Supp.  1027,  81  St.  Rep.  1027. 

Objections  to  the  account  of  an  assignee  must  be  specific  and 
90 
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must  sufficiently  apprise  him  of  the  charges  he  is  to  meet.  Matter 
of  Mather,  61  Hun,  214,  40  St.  Rep.  882,  16  Supp.  13.  The 
Special  Term  has  power  to  order  an  assignee  to  take  up  and  file 
the  report  of  referee  made  upon  accounting.  The  fact  that  he 
has  paid  out  all  the  estate  will  not  excuse  him  from  taking  up  the 
report  and  paying  the  fees.  jEtna  Nat.  Bank  v,  Shotwel/,  37  St. 
St.  Rep.  253,  13  Supp.  828.  An  accounting  by  and  the  discharge 
of  the  assignee  after  the  commencement  of  an  action  to  set  aside 
the  assignment  is  not  a  bar  to  a  second  action  by  the  assignee  in 
case  the  assignment  is  set  aside.  Talcott  v.  Thomas,  50  St.  Rep. 
621,  21  Supp.  1064. 

Where  one  of  the  assignors  died  pending  an  accounting,  it  was 
held  not  to  be  necessary  to  suspend  the  accounting.  Pope  v. 
Briggs,  50  St.  Rep.  742,  21  Supp.  718,  affirmed,  137  N.  Y.  631.  A 
general  objection  to  specific  items  in  an  assignee's  account  is  not 
sufficient,  as  the  assignee  is  entitled  to  have  all  the  items  specif- 
ically objected  to  in  order  that  he  may  meet  the  objections. 
Heywoodv.  Thacher,  47  St.  Rep.  i,  19  Supp.  321.  Objections  to 
an  assignee's  account  are  not  required  to  be  established  by  the 
person  making  them  "  beyond  peradventure."  Dorney  v.  TJiacher, 
76  Hun,  361,  27  Supp.  787.  The  general  rule  of  practice  requir- 
ing the  testimony  to  be  signed  by  the  witnesses  "  in  references 
other  than  for  the  trial  of  the  issues  in  an  action  or  for  computing 
the  amount  due  in  foreclosure  cases,"  does  not  apply  to  statutory 
proceedings  before  a  referee  to  settle  the  accounting  of  an  assignee. 
In  re  Harris  Estate,  3  Supp.  621. 

In  Mills  V.  Husson,  140  N.  Y.  99,  it  was  held  that  the  Supreme 
Court  has  concurrent  jurisdiction  with  the  county  court  in  an 
action  to  compel  an  assignee  for  the  benefit  of  creditors  to 
account. 

In  \.\\Q Matter  of  Wiltsie  &'  Froimner,  5  Misc.  105,  where  an  ac- 
counting was  had  without  notice  to  the  creditors  entitled  thereto, 
and  the  fund  distributed  without  providing  for  such  creditors,  the 
latter  subsequently  applied  for  a  citation  and  for  a  further  hearing, 
and  the  application  was  granted  ;  the  assignee  also  presented  a 
petition  asking  for  a  re-distribution  so  as  to  include  the  creditors 
who   had  not  been  cited  on  the  previous  accounting. 

Creditors  vvno  have  appeared,  those  who  have  been  duly  cited 
and  have  failed  to  appear,  and  those  who  after  due  advertise- 
ment have  not  presented  their  claims  are  barred  by  the  proceed- 
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ings  on  the  accounting.     Matter  of  Wiltsic  &'  FroiiiDicr,  5   Misc. 

105. 

The  parties  not  served  with  a  citation  but  who  are  entitled 
thereto  are  not  barred  by  the  accounting.  Matter  of  Wiltsie  &■ 
Froimner,    $    Misc.    105  ;  Aitna   Bank  v.    Shotwell,  37  St.    Rep. 

253- 

Trustees  under  a  void  assignment  must  account  for  the  pro- 
ceeds of  the  property,  with  interest,  less  their  commissions  and 
charges.  Norton  v.  Squire,  16  Johns.  225.  The  trustee  cannot 
be  credited  for  expenses  of  an  action,  by  assignor,  which  did  not 
relate  to  the  trust  fund.  Bell  v.  Holford,  i  Duer,  58.  An  in- 
dorsement of  a  note,  by  an  assignee,  as  such,  does  not  render  him 
personally  liable,  but  only  transfers  the  title.  Bowne  v.  Douglass, 
38  Barb.  312.  If  assignees,  under  a  voidable  assignment  for  the 
benefit  of  creditors,  pay  over  the  proceeds  before  any  creditors 
obtain  a  general  or  specific  lien,  they  are  protected.  Wakeman  v. 
Grover,  4  Paige,  23.  They  will  be  protected  as  to  bona  fide  pay- 
ments made  under  such  circumstances.  Ames  v.  Blunt,  5  Paige, 
13.  Where  the  assignee  has  advanced  moneys  to  pay  an  incum- 
brance on  the  assigned  property,  and  the  assignment  is  declared 
fraudulent,  he  w^ill  be  allowed  for  the  moneys  so  paid  out. 
Scouton  V.  Bender,  3  How.  185.  Moneys  that  have  been  paid  by 
the  assignee  in  good  faith  are  allowed  on  accounting,  even  if 
assignment  void.  Coope  v.  Bozules,  42  Barb.  87  ;  Young  v.  Brush, 
28  N.  Y.  GGy.  Where  the  assignee  has  made  payments  to  the 
assignor,  which  were  for  the  benefit  of  the  assigned  estate,  he 
may  be  allowed  therefor.  Duffy  v.  Duncan,  35  N.  Y.  187.  The 
decree  made  upon  an  accounting,  under  the  statute,  binds  all 
creditors,  whether  they  presented  claims  or  not.  Kerr  v.  Blodgett, 
48  N.  Y.  62.  The  assignee  will  be  allowed  the  amount  of  a  pre- 
ferred claim,  by  him,  although  the  claim  was  not  formally  pre- 
sented. Matter  of  Finck,  10  Daly,  100.  Vouchers  will  be 
required.  Matter  of  Marklin,  10  Daly,  122.  An  assignee  will 
not  be  allowed  the  losses  in  the  business  of  the  assignor,  carried 
on  by  him,  although  he  may  be  allowed  certain  expenses  con- 
nected therewith.  Matter  of  Rice,  10  Daly,  i  ;  Matter  of  Orsar, 
id.  26;  Matter  of  Rant h,  id.  52;  Matter  of  Pitchell,  id.  102; 
Matter  of  Marklin,  id.  122. 

As  to  the  practice  before  referee,  a  number  of  cases  have  been 
reported  in  Common    Pleas.     It  is  held  {Matter  of  Marklin,  10 
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Daly,  123;  that  the  fees  of  the  referee  must,  if  objected  to,  be 
taxed,  and  the  same  rule  in  Matter  of  Schal/er,  10  Daly,  57,  and 
that  stipulation  as  to  them  is  not  binding  in  Matter  of  Currier, 
8  Daly,  119.  The  creditors  may,  however,  consent  to  the  con- 
firmation of  referee's  report.  Matter  of  Weinhaics,  5  Abb.  N.  C. 
355.  And  as  to  the  formal  parts  of  the  referee's  report,  direc- 
tions are  given  in  Matter  of  Phil  lips,  10  Daly,  47,  and  also  id.  57, 
supra. 

Precedent  for  Form  of  Account. 

ULSTER  COUNTY  COURT. 


In  the  Matter  of  the  General  Assignment  of 
Dunwoody  Brothers  &  Vedder,  as  a  firm,  and 
individually,  to  James  H.  Everett. 


I,  James  H.  Everett,  respectfully  show  to  the  court  :  That  Foster 
T.  Dunwoody,  Charles  O.  Dunwoody,  and  William  O.  Vedder,  in- 
dividually, and  as  composing  the  firm  of  Dunwoody  Brothers  & 
Vedder,  as  such  firm,  and  as  individuals,  all  then  residing  and  car- 
rying on  business  in  the  city  of  Ivingston,  said  county,  made  and 
executed,  in  due  form  of  law,  a  general  assignment  of  their  prop- 
erty, as  individuals,  and  as  such  firm,  to  me,  in  trust,  for  the  benefit 
of  their  creditors,  which  said  assignment  was  on  the  same  day  duly 
recorded  in  the  office  of  the  clerk  of  the  county  of  Ulster,  in  15ook  of 
Deeds  No.  249.  page  286. 

I  accepted  the  said  assignment,  and  entered  upon  the  execution 
of  the  trust  thereunder,  and  took  possession  of  said  assigned  prop- 
erty. That  I  duly  gave  the  bond  required  by  law  before  entering 
upon  the  discharge  of  my  duties  as  such  assignee. 

That  on  the  3d  day  of  April,  1884,  an  inventory  of  the  assigned 
property,  and  a  schedule  of  the  creditors  of  the  assignors,  as  required 
by  law,  was  made  and  delivered,  and  filed,  both  with  the  county 
judge  of  Ulster  County  and  the  clerk  of  the  county  of  Ulster.  That 
by  said  inventory  it  appears  that  the 

Liability  of  said  firm  was $15,675   45 

Individual  liabilities  of  Charles  O.  Dunwoody 1,265   57 

Individual  liabilities  of  Foster  T.  Dunwoody ^,Z3'^   15 

Individual  liabilities  of  William  O.  Vedder ^ i^i   75 

That  the  assets  of  said  firm,  as  by  said  inventory,  were  as  follows  : 

Goods  and  stock  on  hand ....      $11,176  41 

Estimated  value  of  debts  due  firm 1,689  67 

Property  of  Foster  T.  Dunwoody,  consisting  of  interest 

in  real  property,  estimated  at i.350  0° 

Property  of  Charles   O.    Dunwoody,  consisting  of  inter- 
est in  real  property,  estimated  at • ^.350  QQ 

That  I  duly  advertised  for  the  presentation  of  claims  against  said 
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assignors,  such  notice  to  present  claims  being-  given  under  an  order 
of  the  county  court  of  Ulster  County,  granted  May  27,   1884. 

Schedule  A,  hereto  annexed,  contains  a  statement  of  all  the  prop- 
erty contained  in  said  inventory,  sold  by  me  at  public  auction  or  pri- 
vate sale,  with  the  amount  realized  therefrom  ;  w^hich  sales  were 
fairly  made  by  me  at  the  best  prices  that  could  then  be  had,  with 
due  diligence,  as  I  then  believed  ;  it  also  contains  a  statement  of 
all  the  debts  due  the  said  assignors  and  mentioned  in  said  inventory, 
which  have  been  collected,  and  also  of  all  interest  for  moneys 
received  by  me,  for  which  I  am  legally  accountable. 

Schedule  B,  hereto  annexed,  contains  a  statement  of  moneys  paid 
out  by  me,  and  expenses  in  the  settlement  of  the  assigned  estate. 

Schedule  C,  hereto  annexed,  contains  a  statement  of  moneys  paid 
out  by  me  to  creditors  of  the  assignors  under  the  assignment. 

Schedule  E,  hereto  annexed,  contains  a  statement  of  all  claims 
against  the  assigned  property  which  have  come  to  my  knowledge. 

I  charge  myself : 
Amount  of  inventory,  goods,  stock,  etc...      $11,176  41 

Less  as  appears  by  Schedule  A 45  37 

Collected  on  sale  of  goods,   stock,   etc $11,131   04 

Accounts,  etc.,  due  firm,   inventoried.  ...  $1,689  ^7 

Less  as  appears  by  Schedule  B 340  69 

Collected  on  account,  etc 1,348  98 

Real  estate  of  Charles  O.    and  Foster  T. 

Dun  woody,  as  per  inventory $2,700  89 

Less  as  appears  by  Schedule  A 659  00 

2,041  00 

$14,521  02 
I  credit  myself  : 

Amount  of  money  paid,  Schedule  B ,     $  1,191   89 

Amount  of  money  paid,  Schedule  B 1 1,007  89 

Amount  of  my  commissions 163  03 

11,262  81 

$3,258  21 

Leaving  a  balance  of  three  thousand  two  hundred  and  fifty-eight 
and  twenty-one  one-hundredths  dollars  to  be  distributed  according 
to  the  provision  of  said  assignment. 

The  said  several  schedules  which  are  signed  by  me  are  part  of  this 
account. 

Dated  April  25,  1886. 

(Here  follow  schedules.) 
Ulster  County,  ss.  : 

James  H.  Everett,  of  said  county,  being  duly  sworn,  says  that 
the  charges  made  in  the  foregoing  account  of  proceedings  and 
schedules  annexed,  for  moneys  paid  by  him  to  creditors,  and  for 
necessary  expenses  are  correct  ;  that  he  has  been  charged  therein 
all  the  interest  for  moneys  received  by  him  and  embraced  in  said 
account,  for  which  he  is  legally  accountable  ;  that  the  moneys  stated 
in  said  account  as  collected  were  all  that  were  collected,  according 
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to  the  best  of  his  knowledge,  information,  and  belief,  on  the  debts 
stated  in  such  account  at  the  time  of  this  settlement  thereof  :  that 
the  allowances  in  said  account  for  the  decrease  in  the  value,  of  the 
assets,  and  the  charges  therein  for  the  increase  in  such  value  are 
correctly  made,  and  that  he  does  not  know  of  any  error  in  said  ac- 
count, or  anything  omitted  tlierefrom,  which  may  in  any  wise  prej- 
udice the  rights  of  any  party  interested  in  said  estate  ;  that  the  sums 
under  twenty  dollars  charged  in  the  said  account  for  which  no 
vouchers  or  other  evidences  of  payment  are  produced,  or  for  which 
deponent  may  not  be  able  to  produce  vouchers  or  other  evidences 
of  payment,  have  actually  been  paid  and  disbursed  by  him  as 
charged.  That  the  accounts  set  forth  in  Schedule  A,  hereto  annexed, 
are  uncollected,  and  as  this  deponent  believes  uncollectible  by  legal 
proceedings, 

{Jurat. )  (Signature. ) 

Order  of  Reference. 

{Caption  usual  form, ^ 
(Title.) 

A  petition  having  been  duly  made  and  filed  herein  by  Abram  Ben- 
son, praying  that  an  order  be  granted  for  a  citation  to  be  issued  to 
all  persons  interested  in  the  estate  assigned  by  Charles  Devine  to 
Abram  Benson  for  the  benefit  of  creditors,  dated  the  7th  day  of  June, 
1884,  and  the  said  order  having  been  made  and  entered,  and  the  said 
citation  having  been  duly  issued  thereon  :  Now,  on  reading  and 
fihng  the  said  citation  and  proof  of  due  notice  thereof,  on  the 
assignor,  assignees,  and  their  sureties,  and  on  all  creditors  whose 
claims  have  been  duly  presented  after  publication  of  notice  ;  and 
the  said  Abram  Benson  appearing  herein  by  D.  W.  Ostrander,  his 
attorney,  and  having  presented  his  account  of  his  proceedings  as 
assignee  of  the  estate  of  Charles  Devine  ;  and  (here  insert  all  appear- 
ances and  objections  to  said  accounts). 

It  is  ordered,  that  it  be  referred  to  Howard  Chipp,  counsellor-at- 
law,  to  take  and  state  the  accounts  of  the  said  assigned  estate,  with 
authority  to  the  said  Howard  Chipp  to  examine  the  parties  and  wit- 
nesses on  oath,  in  relation  to  the  said  assignment  and  accounting, 
and  all  matters  connected  therewith,  and  to  compel  their  attendance 
for  that  purpose,  and  their  answers  to  questions  and  the  production 
of  books  and  papers. 

And  it  is  further  ordered,  that  the  said  referee  take  proof  and  re- 
port as  to  what  persons  are  entitled  to  share  in  the  distribution  of 
said  assigned  estate,  and  in  what  priority  and  proportion. 

And  it  is  further  ordered,  that  any  party  to  this  proceeding,  and 
any  creditor  may  object  to  any  claim  presented  before  said  referee, 
and  that  the  said  referee  shall  thereupon  take  the  proof  and  report 
as  to  the  validity  of  such  contested  claims. 

And  it  is  further  ordered,  that  the  said  reference  proceed  at  the 
office  of  the  referee,  and  that  ten  days'  notice  of  the  time  and  place 
of  the  first  hearing  be  given  to  all  creditors  who  have  presented 
their  claims  to  said  assignee,  or  who  have  appeared  upon  the  return 
of  said  citation.  (Signature  of  Judge). 


GENERAL   ASSIGNMENT.  1431 

Art.   13.     The  Accounting  and  Distribution. 

Precedent  for  Referee's  Report  on  Accounting. 

SUPREME  COURT. 


In  the  Matter  of  the  Accounting  of  Lucius 
Lawson,  as  Assignee  of  Elmer  E.  Stewart, 
survivor  of  James  E.  Stewart  &  Son,  and 
Elmer  E.  Stewart. 


In  pursuance  of  an  order  of  reference  made  in  the  above  entitled 
proceeding  on  the  i8th  day  of  September,  1886,  by  which  it  was  re- 
ferred to  me  to  take  and  state  the  accounts  of  Lucius  Lawson,  of  the 
estate  assigned  by  Elmer  E.  Stewart,  survivor  of  James  E.  Stewart 
&  Son,  and  Elmer  E.  Stewart,  for  the  benefit  of  creditors. 

I  do  respectfully  report  : 

That  a  notice  to  proceed  before  me  on  said  reference  was  duly 
served  on  attorneys  for  the  assignee  and  creditors,  for  the  20th  day 
of  October,  1886,  at  my  office,  24  John  Street,  Kingston  City. 

I  was  attended  at  said  time  and  place  by  DeWitt  C.  Ostrander, 
Esq.,  attorney  for  assignee,  and  Charles  A.  Fowler,  Esq.,  attorney 
for  creditors,  that  the  reference  was  thereupon  proceeded  upon,  and 
adjourned,  from  time  to  time,  to  the  26th  day  of  of  November,  1886. 

That  upon  such  examination  I  took  the  proofs  offered  by  the 
several  parties,  which  are  hereto  annexed. 

I  further  report,  that  in  pursuance  of  an  order  of  Hon.  A.  B.  Parker, 
dated  October  25,  1886,  a  notice  requiring  all  persons  having  claims 
against  the  said  assigned  estate  to  present  the  same  to  Lucius  Law- 
son,  the  said  assignee,  was  duly  published  as  required  by  said  order. 

I  further  report  as  follows  : 

First.  Said  assignee  should  be  charged  with  the  amount  of  his  ac- 
count as  rendered,  to  wit,  the  sum  of  $11,182.61. 

Second.  Said  assignee  should  be  charged  with  the  following 
amounts,  which  have  been  collected  by  him  and  not  charged  to  his 
accounts,  to  wit : 

Michael  Tobin $     150 

Al.  Bonesteel "6  02 

Thomas  Coman 100  00 

Thomas  Gadd 15   3^ 

Mrs.   Toal 142  85 

Thomas  McAuliff ' 13  06 

S.  A.   Van  Velser 114  02 

William  Cotta 12020 

L.  Lawson no  61 

%   1,122  62 
Which  added  to  assignee's  account  as  rendered 11,182  61 

$12,305  23 
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Which  I  am  of  the  opinion  is  the  amount  of  assets  which  said  as- 
signee should  be  charged  with. 

Third.  I  find  that  the  assignee  is  entitled  to  credit  for  disburse- 
ments and  expenses  actually  incurred  in  the  care  of  the  trust  to  the 
amount  of  $261.06.  I  have  deducted  from  the  amount  rendered  by 
him  in  his  statement,  and  which  was  filed  with  me,  and  is  hereto 
annexed,  the  item  of  $40  marked  "  incidentals,"  which  I  am  of  the 
opinion  should  not  be  allowed. 

Fourth.  I  find  that  by  deducting  credits  from  disbursements,  to 
wit:  the  sum  of  $261.06  from  $12,305.23,  the  amount  of  assets 
which  said  assignee  should  be  charged  with,  leaves  the  sum  of 
$12,044.17  to  be  paid  by  and  accounted  for  by  said  assignee,  and 
which  should  be  distributed  among  the  parties  entitled  to  the  same, 
after  deducting  the  costs  and  expenses  of  this  proceeding. 

Fifth.  I  further  report  that  the  following  claims  have  been  proved 
before  me,  and  I  have  allowed  the  same,  to  wit  : 

N.  &  J.  A.  Curtis %    12268 

Charles  S.    Dederick,    interest  from  January  15,  1885..  1,500  00 

S.  B.  Moore  &  Co.,  interest  from  August  8,   1883 I45  3^ 

Griffeth  &  Kerr,    interest  from  July  7,  1884 i59  0° 

S.  F.  Myers  &  Co.,  interest  from  January  4,   1883. ....  4,000  00 

Masten  &  Hayes,  interest  from  June  i,  1883 6,000  00 

L.  S.  Winne  &  Co.,  interest  from  September  2,  18S4 4,000  00 

M.  N.   Cline,   interest  from  May  14,  1884 1,876   24 

Making  in  all  the  sum  of $17,803   23 


Sixth.    I  find  that  the  claims  filed  and  proved  before  me  by  Lucius 
Lawson,  as  set  forth  in  inventory  of  assigned  estate,  filed   in  Ulster 
County  clerk's  office,  on  the  27th  day  of  August,  1883,  of  which  said 
Lucius  Lawson  claims  to  be  holder  and  owner,  to  wit  : 
Note   dated   July   9,  1883,    J.    E.    Stewart  &    Son.      In- 
dorsed, L.  Lawson,  George  B.  Merritt,  Kingston  Nat. 

Bank $75°  00 

Note  dated  August  11,  1883,  State  N.  Y.  Bank,  L.  Law- 
son.      Indorsed,  Elmer  E.  Stewart,  Merritt  &  Finger.  500  00 
Note  dated  June   26,  1883,   First  Nat.  Bank,  Rondout, 
J.  E.   Stewart  &  Son.      Indorsed,    L.    Lawson,    Hum- 
phrey Crosby  &  Ennist 435  00 

Note   dated   May  8,  1883,  State  of   N.  Y.    Bank,    J.    E. 

Stewart  &  Son.    Indorsed,  L.  Lawson,  Spencer  Ennist.  230  00 

Amounting  to  the  sum   of. $1,815   00 

Should  be  disallowed,  as  it  appears  from  the  evidence  that  these 
claims  were  paid  by  Mrs.  Frances  A.  Stewart,  widow  of  James  E. 
Stewart,  deceased,  and  not  by  said  Lucius  Lawson. 

All  of  which  is  respectfully  submitted. 

T.   BEEKMAN  WESTBROOK, 

Dated  March  29,  1887.  Referee. 
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Sub.  2.     Costs  and  Commissions.     §  26. 

§  26.  Trial ;  fees  and  costs ;  commission  of  assignee. 

The  court,  in  its  discretion,  may  order  a  trial  by  jury  or  before  a  referee  of  any  dis- 
puted claim  or  matter  arising  under  the  provisions  of  this  act  or  the  acts  hereby 
amended.  It  may,  in  its  discretion,  award  reasonable  counsel  fees  and  costs,  deter- 
mine which  party  shall  pay  the  same,  and  make  all  necessary  rules  to  govern  the 
practice  under  this  act.  The  assignee  or  assignees  named  in  any  assignment  shall  re- 
ceive for  his  or  their  services  a  commission  of  five  per  centum  on  the  whole  sum 
■which  will  have  come  into  his  or  their  hands. 

L.  1877,  ch.  466,  §  26;  as  amended  L.  1878,  ch.  318,  §  7. 

An  assignee  in  trust  is  entitled  to  the  commissions  stipulated 
in  the  deed,  unless  so  disproportionate  as  to  indicate  fraud.  Hen- 
dricks V.  Robinson^  17  Johns.  438.  The  commissions  of  an  as- 
signee upon  a  composition  are  to  be  calculated  upon  the  aggre- 
gate amount  of  the  composition  with  the  expenses  incurred  by 
the  assignee  in  addition.  He  is  only  entitled  to  his  commissions 
on  moneys  actually  received,  not  on  property  which  came  into 
his  hands,  but  where  he  has  received  no  moneys,  the  court  may 
direct  such  compensation  as  is  proper  to  be  made  him  before 
turning  over  the  property.  It  was  said  in  Levy  s  Accoiintiiig,  i 
Abb.  N.  C.  177,  that  the  assignee  will  not  be  allowed  counsel  fees 
in  litigations  with  the  assignor  over  matters  not  relating  to  the 
trust.  The  assignee  cannot  be  permitted  to  make  such  charges 
for  counsel  fees  and  expenses  as  will  unnecessarily  deplete  the 
fund.  Matter  of  Scott,  ^-iyYiov^.  i\j\\.  And  allowances  cannot  be 
granted  to  counsel  for  assignee  before  final  accounting  out  of  the 
assigned  estate.  The  assignee  makes  such  payments  on  his  own 
responsibility.  Ex  parte  Thomas,  5  Abb.  N.  C.  354.  The  assignee 
must  prove  the  propriety  and  reasonableness  of  such  payments 
on  the  accounting.  Matter  of  Yoiinge,  5  Abb.  N.  C.  346.  An 
assignee  for  benefit  of  creditors  is  entitled  to  the  same  allow- 
ances as  a  trustee,  for  expenses  necessarily  incurred  in  the  exe- 
cution of  the  trust.  It  is  said  that  he  cannot  be  allowed 
generally  for  legal  advice  in  the  discharge  of  the  trust,  but  only 
in  case  of  litigation.  Ex  parte  Burbaiik,  65  How.  129  ;  see,  also, 
Matter  of  Wolf,  i  St.  Rep.  273.  (The  rule  last  laid  down  is 
not  usually  followed,  and  is  probably  much  more  honored  in  the 
breach  than  in  the  observance.)  If  the  assignee  does  not  faithfully 
discharge  the  duties  of  his  trust,  his  commissions  may  be  with- 
held. Matter  of  Coffin,  10  Daly,  27.  Where  the  assignee  is  re- 
moved for  actual  misconduct,  he  is   not  entitled  to  commissions. 
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Matter  of  Wolf,  i  St.  Rep.  273.  And  it  has  been  held  that  the 
court  is  not  bound  to  allow  commissions.  Matter  of  Rauth,  10 
Daly,  52.  This  rule  is  contrary  to  that  held  as  to  executors  and 
administrators.  The  assignee  was  held  entitled  to  costs  on  refer- 
ence of  a  disputed  claim  where  the  claim  was  materially  reduced. 
Olive  V.  Lockzvood,  9  Daly,  68.  In  the  Common  Pleas  it  is  held 
that  neither  costs  or  counsel  fees  can  be  allowed  out  of  the  fund 
to  any  parties  except  the  assignee.  Matter  of  Currier,  8  Daly, 
119.  On  confirmation  by  consent  of  counsel,  no  extra  allowance 
will  be  granted  to  counsel  for  assignee.  Matter  of  Weinhaus,  5 
Abb.  N.  C.  355. 

The  costs  allowed  on  an  accounting  are  as  those  of  a  success- 
ful action.  Matter  of  Schaller,  62  How.  40.  The  sum  of  $25 
was  held  a  proper  charge  for  drawing  an  assignment  in  Levys 
Accounting,  i  Abb.  N.  C.  177.  And  in  the  same  case  it  was  held 
that  where  the  estate  had  been  recklessly  administered,  counsel 
fees  would  not  be  allowed  the  assignee  without  a  specification  of 
the  character  and  necessity  of  the  services.  The  allowance  to 
assignees  and  their  counsel  should  not  exceed  the  statutory  com- 
pensation to  executors  and  administrators,  and  the  value  of  a 
given  service  is  said  not  to  be  increased  by  the  magnitude  of  the 
estate.  An  assignee  who  is  a  lawyer  cannot  be  allowed  fees  of 
counsel  to  advise  him  unless  special  complications  or  difificulty 
requires.  Matter  of  Scott,  53  How.  441.  In  Matter  of  Shaw,  18 
Hun,  195,  it  was  said  the  commissions  of  assignees  is  the  same  as 
of  executors,  but  as  to  this  see  the  language  of  the  present  statute 
fixing  five  per  cent.  The  fees  of  referees  are  the  same  as  in  a 
civil  action.  Matter  of  Fair  child,  10  Daly,  74.  And  a  stipula- 
tion of  counsel  as  to  the  amount  is  not  binding.  Matter  of  Cur- 
rier, 8  Daly,  119.  On  trial  before  referees,  costs  before  and  after 
trial,  and  extra  allowance  not  exceeding  statutory  limit,  may  be 
allowed.  Matter  of  Rise  ly,  10  Daly,  44  ;  Matter  of  Fair  child,  id. 
74.  The  assignor  may  object  to  the  allowance  to  the  assignee, 
counsel,  or  referee.  Matter  of  Hidbert,  9  Abb.  N.  C.  132  ;  s.  C. 
10  id.  284.  In  Havetnyer  v.  Loeb,  5  id.  338,  the  rule  as  to  allow- 
ances to  assign  for  counsel  fees,  when  assignment  has  been  set 
aside,  is  said  to  be  laid  down  in  Piatt  v.  Archer,  13  Blatchf.  351, 
which  is  referred  to  with  approval.  An  assignee  is  not  acting  in 
hostility  to  the  assignment  when  he  claims  that  a  preferred  claim 
has  been  paid   since  the  assignment,  and  should  be  allowed  his 
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counsel  fees,  although  the  court  does  not  sustain  his  claim. 
Matter  of  Schallcr,  10  Daly,  57.  It  is  said,  in  Matter  of  John- 
son, id.  123,  that  counsel  fees  will  only  be  allowed  for  such  serv- 
ices as  the  assignee  is  unable  to  perform  himself,  and  that  no 
counsel  fees,  except  for  preparing  the  account,  will  be  allowed  on 
accounting,  unless  the  account  is  litigated.  Counsel  will  not  be 
allowed  a  general  retainer,  nor  will  the  assignee  be  allowed  a 
counsel  fee  for  litigations  in  which  he  has  involved  himself,  or  for 
resisting  payment  of  preferred  claims  before  his  accounting. 
Matter  of  Van  Horn,  10  Daly,  131.  Commissions  will  not  be  re- 
fused an  assignee  except  in  a  clear  case  of  fraud  or  misconduct. 
Matter  of  Rant h,  10  Daly,  52.  The  costs  of  an  accounting  are 
ordinarily  to  be  borne  by  the  trust  fund,  but  if  the  assignee  de- 
sires to  be  relieved  from  the  trust  for  his  own  convenience  he 
must  bear  the  expenses.  Matter  of  Ediuards,  10  Daly,  68.  No 
allowance  is  made  to  counsel  appearing  for  creditors  in  Common 
Pleas,  not  even  to  counsel  for  a  petitioning  creditor  who  is  suc- 
cessful in  obtaining  the  removal  of  an  assignee.  Moore  \.  Jenkins 
5  Law.  Bull.  70;  Matter  of  Watt,  10  Daly,  11 ;  Matter  of  Currier, 
8  id.  119.  (This  rule,  it  is  believed,  is  not  followed  in  the  county 
courts  throughout  the  State,  where  it  is  usual  to  grant  reasonable 
allowances  to  counsel  for  creditors ;  certainly  to  a  petitioning 
creditor  in  a  case  such  as  is  cited.) 

Where  real  property  assigned  was  incumbered  by  mortgages, 
and  there  was  no  specific  direction  to  the  assignees  to  pay  them, 
and  the  assignees  only  charged  in  their  accounts  the  moneys  they 
actually  received  in  cash  for  the  equity  of  redemption,  they  are 
only  entitled  to  commissions  on  the  cash  received,  and  not  on 
the  amount  of  the  mortgages.  In  re  Woven  Tape  Skirt  Co.,  85 
N.  Y.  506;  /;/  re  Dean,  86  id.  399:  In  re  Hulburt,  89  id.  259; 
Matter  of  Fulton,  TfO  Hun,  258.  The  latter  case  distinguishes 
Cox  V.  Sehemerhorn,  18  id.  16,  which  holds  a  contrary  rule  as  ap- 
plied to  executors.  The  fact  that  counsel  for  the  assignee  for 
benefit  of  creditors  has  been  paid,  for  services  prior  to  the  ac- 
counting, a  sum  charged  in  the  account,  does  not  deprive  him  of 
an  allowance  for  services  on  the  accounting.  Matter  of  Hulburt, 
10  Abb.  N.  C.  284.  In  New  York  City  allowances  for  legal  serv- 
ices to  assignee  are  made  to  assignee  and  not  to  counsel.  Mat- 
ter of  Wort  hley,  10  Daly,  12.  The  rule  in  Levy  s  Accounting,  i 
Abb.  N.  C.  177,  that  an  assignee,  himself  a  lawyer,  cannot  involve 
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the  estate  in  the  expenses  of  employing  counsel  to  advise  him 
without  showing  special  necessity,  was  reiterated  and  apjilied  in 
Matter  of  Burbank,  65  How.  129. 

Where  money  has  been  paid  by  mistake  to  an  assignee  for 
creditors  in  satisfaction  of  a  judgment  recovered  by  him,  which 
judgment  was  for  the  identical  damages  included  in  another  judg- 
ment recovered  by  the  assignee  against  the  same  party,  which 
was  also  paid,  the  county  court  has  power,  on  the  accounting  of 
the  assignee,  to  direct  the  payment  of  such  money.  Matter  of 
Gschihey,  24  Misc.  495.  The  expense  of  a  litigation  in  actions  in 
which  assignee  has  been  unsuccessful  with  regard  to  very  ma- 
terial issues,  should  not  be  charged  against  the  estate.  Matter  of 
Pool,  59  St.  Rep.  214. 

Where  an  assignee  defends  suits  and  judgment  is  rendered 
against  him  on  the  accounting  the  court  can,  if  it  finds  assignee 
guilty  of  misconduct  in  conducting  the  defence,  charge  him  per- 
sonally with  costs.  In  re  Dorr,  4  Supp.  754.  Although  an  as- 
signee in  making  payment  to  counsel  for  services  in  contesting  a 
claim  to  surcharge  his  account  is  not  restricted  to  the  statutory 
allowance  in  an  action  against  him  for  an  accounting,  the  statute 
furnishes  a  guide  in  the  matter,  and  the  proportion  between  the 
amount  involved  and  the  compensation  claimed  should  be  con- 
sidered, especially  when  the  estate  is  small.  In  re  Applington,  18 
Supp.  357. 

An  assignee  cannot  charge  the  estate  for  the  use  of  his  horse 
in  the  business  of  the  estate  where  his  accounts  have  been  care- 
lessly kept  with  false  and  erroneous  entries.  He  is  not  entitled 
to  an  allowance  for  attorney's  fees  in  settling  the  accounts,  and 
counsel  fees  may  be  refused  where  litigation  was  unnecessary, 
and  the  assignee  negligent.  In  re  Dorr,  4  Supp.  754,  22  St.  Rep. 
124.  An  allowance  cannot  be  granted  to  the  counsel  of  an  as- 
signee for  benefit  of  creditors  out  of  the  assigned  estate  before 
final  accounting.  An  assignee  making  any  payments  to  counsel 
must  do  so  upon  his  own  responsibility.  Matter  of  Thouias,  5 
Abb.  N.  C.  354;  Matter  of  Weinhaus,  3  Abb.  N.  C.  355;  see 
Ilaveineyer  v.  Loeb,  5  Abb.  N.  C.  338. 

The  assignor  is  entitled  to  have  all  the  assigned  estate  used  for 
the  benefit  of  the  estate  and  is  entitled  to  be  heard  upon  the 
question  of  the  amount  paid  by  the  assignee  for  counsel  fees  and 
to   insist  that   it   shall  be  reasonable  and  shall  rest  upon  proper 
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proof  of  the   value  of  the  services  rendered.     Faxon  v.  Mason, 
90  Hun,  426. 

Where  a  general  assignee  undertakes  to  retain  a  sum  of  money 
which  he  claims  was  paid  to  him  for  legal  services,  which  is  de- 
nied by  the  assignor,  objecting  creditors  should  be  allowed  to 
cross-examine  the  assignee  in  relation  to  such  alleged  services. 
Matter  of  Friend,  23  Misc.  300,  50  N.  Y.  Supp.  954,  84  St.   Rep. 

954- 

An  assignee  will  not  be  allowed  counsel  fees  paid  for  prepar- 
ing schedules  or  for  general  advice  or  consultations,  but  an  allow- 
ance may  be  made  where  complicated  questions  have  arisen  re- 
quiring the  aid  of  counsel  or  for  services  in  litigation.  Matter  of 
Friend,  20  Misc.  300,  50  N.  Y.  Supp.  954,  84  St.  Rep.  954. 

Claims  for  legal  services  cannot  be  allowed  as  a  distributive 
share  of  the  surplus,  but  should  appear  in  the  account  and  be  pre- 
sented under  oath.  Matter  of  Liideke,  22  Misc.  6']6,  50  Supp. 
952,  84  St.  Rep.  952.  Allowances  for  counsel  fees  in  preparing 
schedules  or  for  general  advice  and  consultations  are  usually  dis- 
allowed. Matter  of  Liideke,  22  Misc.  6^6,  50  Supp.  952,  84  St. 
Rep.  952. 

Where  the  assignee  has  not  disposed  of  the  property  in  the 
usual  manner,  but  acting  under  the  advice  of  all  interested  has 
formed  a  stock  company  to  carry  on  the  assignor's  business,  and 
used  bonds  thereof  as  far  as  possible  in  settlement  with  the 
creditors  of  the  assignor,  it  is  proper  to  charge  him  with  the  full 
market  value  of  the  assigned  property,  and  credit  him  with  in- 
cumbrances thereon,  the  amounts  paid  by  him  to  the  holders  of 
incumbrances  and  preferred  creditors,  and  his  costs,  expenses,  and 
commissions.     Matter  of  Siitcliff,  83   Hun,   324,  64  St.  Rep.  656. 

Where  the  assignee  deposited  funds  in  his  personal  bank  ac- 
count and  let  them  remain  there  during  the  pendency  of  an  action 
to  set  aside  the  assignment,  he  was  charged  with  interest  thereon 
from  the  time  of  the  bringing  of  the  action.  It  was  held  that  he 
was  not  chargeable  with  interest  beyond  what  was  earned.  It 
appeared  that  the  assignee  made  no  use  of  the  funds  in  his  busi- 
ness, that  he  had  always  on  deposit  to  his  credit  an  amount  in 
excess  of  the  balance  of  funds  in  his  hands.  It  was  held  that  the 
law  neither  authorized  nor  permitted  the  assignee  to  make  an 
investment,  and  that  while  he  may  be  responsible  for  the  money 
deposited  in  some  savings  institution,  he  could  not  be  charged 
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beyond  what  it  had  actually  earned  as  deposited.  Matter  of 
Barnes,  140  N.  Y.  468,  55  St.  Rep.  790,  reversing  4  Misc.  136,  23 
Supp.  600,  53  St.  Rep.  119.  It  was  further  held  in  this  case  that 
it  was  error  to  hold  the  assignee  chargeable  with  the  amount  of 
costs  collected  by  his  attorney  in  suits  brought  by  the  assignee 
in  which  he  was  successful,  the  attorney  having  been  allowed 
upon  the  accounting  a  gross  sum  as  counsel  fees.  It  was  held 
upon  the  question  of  costs  that  the  lien  of  the  attorney  was  re- 
duced to  possession,  and  his  client  in  the  absence  of  a  special 
agreement  entitling  him  to  receive  them,  could  not  claim  pay- 
ment thereof  to  himself;  that  the  allowance  of  counsel  fees  did 
not  include  and  was  not  intended  to  be  in  lieu  of  the  costs  col- 
lected. 

The  assignee  is  chargeable  with  the  profit  received  on  a  stock 
transaction  of  his  assignor,  although  he  claims  it  was  transferred 
to  him  just  prior  to  the  assignment,  when  his  testimony  in  rela- 
tion thereto  is  in  conflict  with  and  denied  by  the  assignor. 
Matter  of  Pool,  8  Misc.  284,  59  St.  Rep.  214,  28  Supp.  707.  An 
assignee  who  is  a  party  to  a  fraud  for  which  the  assignment  is 
set  aside  is  not  entitled  to  credit  for  disbursements  and  should 
be  charged  with  the  costs  and  expenses  of  the  accounting.  Smith 
V.  Wliite,  27  St.  Rep.  227,  7  Supp.  373.  If  an  assignment  for  the 
benefit  of  creditors  is  set  aside  for  fraud  and  the  estate  is  insuffi- 
cient to  pay  the  creditors,  the  assignee  is  not  entitled  to  his  com- 
missions.    Dexter  v.  Adler,  i  Supp.  684. 

The  right  of  an  assignee  to  employ  counsel  and  to  pay  counsel 
fees  whenever  the  employment  of  counsel  is  necessary,  is  unques- 
tioned. Matter  of  Littel,  16  Daly  379,  33  St.  Rep.  657,  ir  Supp. 
563.  An  assignee  cannot  employ  himself,  either  as  individual  or 
as  a  firm,  as  counsel  and  charge  such  services  against  the  estate. 
Matter  of  Maxxvell,  66  Hun,  151,  49  St.  Rep.  154,  21  Supp.  209. 
In  fixing  the  amount  paid  by  an  assignee  to  his  counsel  for  con- 
testing claims  against  the  estate,  the  amount  involved  should  be 
considered  in  making  the  allowance.  Matter  of  Applingtoit,  45 
Rep.  640,  18  Supp.  357.  Where  an  order  made  on  the  accounting 
recited  that  the  allowance  of  the  assignee  for  services  on  the  ac- 
counting was  consented  to  by  one  of  the  creditor's  attorneys,  it 
was  held  that  the  creditor  was  bound  by  such  consent.  Matter 
of  Maxive/l,  66  Hun,  151,  49  St.  Rep.  154,  21  Supp.  209.  A 
credit  for  payments  on  account   of  a  preferred  debt  will  not  be 
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allowed  where  such  payment  was  made  to  the  assignor  personally 
without  receipts,  and  was  not  shown  to  have  been  turned  over 
to  the  creditor.  Matter  of  Pool,  8  Misc.  284,  28  Supp.  707,  59 
St.  Rep.  214.  See  to  same  effect:  Dexter  y.  Adler,  jG  Hun, 
439'  59  St.  Rep.  443,  27  Supp.  1121.  But  unless  there  has  been 
bad  faith  upon  the  part  of  the  assignee,  the  necessary  costs  and 
expenses  on  his  accounting  are  a  proper  charge  upon  the  fund. 
Haynes  v.  Campbell,  39  St.  Rep.  874,  15  Supp.  506.  Although 
this  is  subject  to  the  rule  that  the  assigned  estate  should 
not  be  charged  with  the  expenses  of  a  litigation  over  the  account 
of  the  assignee  who  was  unsuccessful  on  every  material  issue. 
Matter  of  Pool,  8  Misc.  284,  59  St.  Rep.  214,  28  Supp.  707. 

A  general  objection  to  specific  items  of  expenditure  by  the 
assignee  in  the  management  of  the  estate  is  sufificient.  Where 
the  assignee  is  not  a  party  to  the  fraud  in  making  the  assignment 
and  is  not  cognizant  of  the  facts  which  make  it  reasonably  cer- 
tain that  such  assignment  cannot  stand  against  the  attack  of 
creditors,  his  duty  requires  that  he  shall  resist  such  attacks ;  and 
in  order  that  he  may  do  this  it  is  necessary  that  he  should  em- 
ploy counsel,  and  his  disbursements  in  so  doing  come  within  the 
class  of  disbursements  allowed  to  an  assignee  for  preservation  of 
the  estate.  A  trustee  in  defence  of  the  trust  committed  to  his 
care  is  allowed  out  of  the  trust  reasonable  counsel  fees  in  pro- 
tecting the  estate,  although  he  may  have  been  unsuccessful,  pro- 
viding he  acted  in  good  faith,  and  as  a  reasonably  prudent  man 
would  do  under  the  circumstances.  Dorney  v.  TJiacJier,  y6  Hun, 
361.     To  same  effect  see  Faxon  v.  Mason,  90  Hun,  426. 

On  the  trial  of  a  disputed  claim  against  assignee  costs  and 
reasonable  counsel  fees  may  be  awarded  the  successful  party. 
Matter  of  Barr,6  Misc.  526,  56  St.  Rep.  742,  27  Supp.  416. 

An  assignee  cannot  retain  as  ofificial  counsel  the  firm  of  which 
he  is  a  member;  but  where  he  defends  an  action  at  law  brought 
after  the  assignment  in  good  faith  for  the  benefit  of  the  estate 
and  employs  and  pays  outside  counsel  a  reasonable  sum,  he 
should  be  allowed  that  amount.  Matter  of  Cliite,  14  App.  Div. 
234,  43  Supp.  573. 

In  the  Matter  of  HallJieinier,  21  App.  Div.  525,  it  is  held, 
citing  Hess  v.  Hess,  117  N.  Y.  306,  that  the  fact  that  the  assignee 
participated  in  the  fraud  upon  the  creditors  at  the  time  of  the 
assignment,  was  sufficient  to  preclude  his  being  allowed  costs  and 
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expenses  in  defending  suits  to  set  assignment  aside  and  upon  the 
accounting. 

Sub  3.  The  Decree  and  Discharge  Therefrom. 
To  authorize  an  equitable  set-off  in  the  case  of  an  assignment 
for  creditors,  it  is  not  essential  that  the  mutual  debts  or  claim 
should  both  have  been  due  at  the  time  of  the  assignment,  but  a 
debt  due  a  creditor  at  that  time  may  be  set  off  against  his  in- 
debtedness to  the  estate  which  accrued  subsequent  thereto. 
Matter  of  Hatch,  155  N.  Y.  401,  50  N.  E.  Rep.  49,  reversing  22 
App.  Div.  i6,  47  Supp.  850,  81  St.  Rep.  850. 

Decree  for  Distribution. 

{jCaption   usual  form. ^ 
(Title.) 

Upon  the  petition  of  the  above  assignee,  and  in  pursuance  of  an 
order  of  the  court  herein,  citations  were  duly  issued  herein  to  all 
persons  interested  in  the  assigned  estate  by  Cornelius  Martin  to 
James  H.  Everett,  for  the  benefit  of  creditors  of  the  said  Martin, 
dated  July  3,  1885,  to  attend  the  settlement  of  the  accounts  of  the 
said  James  H.  Everett  as  assignee  of  said  estate,  which  said  citation 
was  dated  May  29,  1886,  and  was  made  returnable  June  24,  1886, 
and  due  proof  of  the  service  of  said  citation  having  been  made  and 
filed  upon  the  following  persons  and  corporations,  viz. :  (here  insert 
parties  served. ) 

And  the  said  James  H.  Everett  having  appeared  and  presented  his 
report  on  such  return  day,  and  having  filccl  his  vouchers  for  the  pay- 
ments made  by  him.  and  S.  T.  Hull  having  appeared  on  this  ac- 
counting for  said  assignee,  A.  D.  Lent,  Esq.,  appearing  for  R.  C. 
Horton  and  Mary  B.  Horton,  C.  M.  Woolsey,  Esq.,  appearing  for 
C.  A.  Harcourt,  and  James  T.  Van  Dalfsen,  of  Peck,  Van  Dalfsen  & 
Co.,  appearing  in  person,  and  no  objections  being  made  to  said  ac- 
count, now,  on  motion  of  D.  W.  Ostrander,  Esq. ,  of  counsel  for  said 
assignee,  and  on  reading  proofs  of  service  of  said  citation,  the  ac- 
count of  the  said  assignee,  and  the  vouchers  accompanying  the 
same,  it  is  ordered,  adjudged,  and  decreed  : 

First.  That  the  account  of  the  said  assignee,  herewith  filed,  be 
and  the  same  is  hereby  approved  and  affirmed. 

Second.  That  out  of  the  funds  in  the  hands  of  the  said  assignee, 
as  appears  by  said  account,  to  wit,  the  sum  of  $3,435-41,  he  retain 
for  his  commissions  and  expenses  the  sum  of  six  hundred  and 
fourteen  55-100  dollars  ;  that  he  pay  to  S.  T.  Hull,  his  attorneys,  on 
this  accounting,  the  sum  of  two  hundred  and  twenty-five  dollars  ; 
to  A.  D.  Lent,  Esq.,  attorney  for  C.  A.  Harcourt,  fifteen  dollars  ;  to 
C.  1\I.  Woolsey,  attorney  for  R.  C.  Horton  and  others,  fifteen  dollars. 
That  said  assignee  having  paid  Caroline  F.  Smith,  the  first  preferred 
creditor  under  said  assignment,  the  sum  of  $2,120  in  full  of  such 
claim,  it  is  further  ordered  that  said  payment  be  approved.      And  it 
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further  appearing  that  Peck,  Van  Dalfsen  &  Co.  have  been  paid  by 
said  assignee  the  sum  of  $3,000,  and  D.  H.  Sellig  the  sum  of  1 1,000, 
it  is  further  ordered  that  said  payments  be  approved,  and  that  such 
several  payments  be  credited  upon  the  distributive  shares  due  said 
parties  severally.  And  it  further  appearing  that  Peck,  Van  Dalfsen 
&  Co.  are  now  the  owners  of  the  paper  indorsed  by  them,  and  men- 
tioned in  the  second  class  of  preferences,  and  that  D.  H.  Sellig  is 
the  present  owner  of  the  note  indorsed  by  him  and  mentioned  in 
said  class  of  preferences,  it  is  further  ordered  that  said  assignee  pay 
the  balance  remaining  in  hand  as  follows  : 

That  he  pay  Peck,  Van  Dalfsen  &  Co.,  beyond  the  payment 

already  made  to  them,  the  sum  of $920.21 

That  he  pay  to  D.  H.    Sellig  beyond  the    payment    already 

made  to  him  the  sum  of. 857. 56 

That  he  pay  to  C.  A,  Harcourt  the  sum  of 852.22 


TJiird.  That  the  assignee  do  take  good  and  sufficient  vouchers  for 
each  and  every  payment  so  made,  and  if,  after  reasonable  diligence, 
any  of  the  persons  so  entitled  to  share  in  said  distribution  cannot 
be  found,  or  shall  decline  or  neglect  to  accept  their  said  share,  then 
the  share  so  belonging  to  such  person  shall  be  deposited  in  the 
Kingston  National  Bank,  to  the  credit  of  such  person. 

It  is  further  ordered,  adjudged,  and  decreed,  that  upon  compli- 
ance with  the  foregoing  provision  the  said  assignee  shall,  upon  pre- 
senting due  proof  of  the  same  to  the  judge  of  this  court,  be  entitled 
to  an  order  relieving  him  of  his  liability  as  such  assignee,  and  re- 
leasing the  sureties  upon  the  bond  by  the  said  James  H.  Everett, 
as  assignee  of  said  estate,  from  all  liability  upon  matters  included 
in  the  aforesaid  accounting,  to  all  creditors  who  have  appeared, 
and  to  such  creditors  who  have  not  appeared  after  due  citation,  and 
to  such  creditors  as  have  not  presented  their  claims  after  due  ad- 
vertisement, and  that  the  said  application  may  be  made  without 
further  notice. 

WILLIAM  S.  KENYON, 

Ulster  County  Judge. 

Order  Cancelling  Bond  of  Assignee. 

(Caption  usual  form.) 
(Title.) 

It  being  made  to  appear  to  this  court  that  Amasa  Humphrey,  the 
assignee  in  the  above  matter,  has  fully  complied  with  the  provisions 
as  to  payments  required  of  him  by  the  conditions  of  the  decree 
herein  granted  on  the  ist  day  of  March,  1886,  and  the  releases  and 
vouchers  showing  such  payments  being  herewith  read  and  filed  : 
It  is,  on  motion  of  Julius  Armstrong,  attorney  for  said  assignee, 
ordered  that  the  said  assignee  be  and  he  hereby  is  relieved  and  dis- 
charged of  and  from  all  liability  as  such  assignee,  and  the  sureties 
on  the  bond  of  said  assignee,  given  under  the  said  assignment,  be 
also  relieved  and  discharged  from  all  liability  upon  matters  included 
in  the  aforesaid  accounting  to  all  creditors  who  have  appeared,  and 
91 
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to  such  creditors  as  have  not  appeared,  after  due  citation,  and  to 
such  creditors  as  have  not  presented  their  claims,  after  due  adver- 
tisement. 

WILLIAM  S.   KEN  YON, 

Ulster   County  Judge. 

ARTICLE  XIV. 

Rules  of  First    Department    Relative    to    Insolvent 

Assignments. 

Rule  VI.  The  following  regulations  will  apply  to  all  the  insolvent  assignments  for 
the  benefit  of  creditors  and  applications  to  the  court  thereunder : 

Subdivision  i.  Duties  of  the  clerk. — The  clerk,  in  addition  to  the  books  now  kept 
by  him,  shall  provide  a  register  and  docket. 

In  the  register  shall  be  entered  in  full  every  decree  and  final  order  made  in  the 
proceedings,  according  to  date,  and  the  docket  shall  contain  a  brief  memorandum  of 
each  day's  proceedings  according  to  the  respective  titles. 

The  register  and  docket  shall  be  at  all  times,  during  court  hours,  open  for  public 
inspection. 

Sub.  2.  Each  petition  or  order  or  decree  filed  shall  be  indorsed  with  the  day  and 
date  of  such  filing,  and  the  papers  in  each  case  shall  be  kept  in  a  file  by  themselves. 

Sub.  3.  No  paper  shall  be  permitted  to  be  taken  off  the  files  of  the  court  for  any 
purpose,  e.xcept  on  an  order  of  the  court. 

Sub.  4.  Every  paper  filed  shall  have  a  brief  memorandum  indorsed  on  the  outside 
cover,  showing  the  nature  thereof. 

Sub.  5.  Copies  of  any  and  all  papers  in  these  proceedings  shall  be  furnished  to 
any  person  applying  for  same  upon  the  payment  of  the  legal  fees. 

Sub.  6.  Process. — All  process,  citations,  summons,  and  subpoenas  shall  issue  out  of 
the  court  under  the  seal  thereof,  and  be  tested  by  the  clerk. 

Sub.  7.  Appearances,. — Any  part  may  appear  in  these  proceedings,  either  in  person 
or  by  attorney.  If  by  attorney,  the  name  of  such  attorney,  with  his  place  of  business 
and  residence,  shall  be  indorsed  on  each  and  every  paper  filed  by  him,  and  his 
name  shall  be  entered  in  the  docket. 

Sub.  8.  Schedules. — The  schedule  of  liabilities  and  assets  required  to  be  filed  by 
the  assignor  or  assignee  shall  fully  and  fairly  state  the  nominal  and  actual  value  of 
the  assets,  and  the  cause  for  the  difference,  and  a  separate  affidavit  will  be  required, 
■which  shall  fully  explain  the  cause  of  such  difference.  If  required,  the  affidavits  of 
disinterested  experts  as  to  such  value  must  be  furnished. 

Sub.  9.  Signing  of. — Where  there  may  be  more  than  one  sheet  of  paper  necessary 
to  contain  the  schedules,  each  page  shall  be  signed  by  the  person  or  persons  verifying 
the  same.  The  sheets  of  paper  on  which  the  schedules  are  written  shall  be  securely 
fastened  before  the  filing  thereof,  and  shall  be  indorsed  with  the  full  name  of  the 
assignor  and  assignee,  and,  when  filed  by  an  attorney,  shall  also  be  indorsed  with  his 
name  and  business  address. 

.Sub.  10.  Fi/inti  by  assignee. — Should  the  schedules  be  filed  by  the  assignee  there 
must  be  a  full  affidavit  made  by  such  assignee  and  some  disinterested  expert  showing 
the  nature  and  value  of  the  property  assigned. 

Sub.  1 1.  Natne  and  residence. — The  name,  residence,  occupation,  and  place  of  busi- 
ness of  the  assignor,  and  name  and  place  of  residence  of  the  assignee,  may  be  incor- 
porated in  the  affidavit  or  annexed  to  the  schedules. 
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Sub.  12.  Recapitulation. — There  shall  be  a  recapitulation  at  the  end  of  the  sched- 
ules as  follows : 

Debts  and  liabilities  amount  to $ 

Assets  nominally  worth 

Assets  actually  worth 


Sub.  13  Cojttingent. — Contingent  liabilities  shall  appear  on  a  separate  sheet  of 
paper. 

Sub.  14.  Amendments  of. — Application  to 'amend  the  schedules  shall  be  made  by 
verified  petition,  in  which  the  amendments  sought  to  be  made  shall  appear  in  full, 
and  such  amendments  shall  be  verified  in  the  same  manner  as  the  original  schedules 
were  verified. 

Sub.  15.  Bond  of  assignee. — The  bond  shall  be  joint  and  several  in  form,  and  must 
be  accompanied  by  the  affidavit  prescribed  by  §  812  of  the  Code  of  Civil  Procedure, 
and  also  by  the  affidavit  of  each  surety,  setting  forth  his  business  and  where  it  is  car- 
ried on,  the  amount  of  his  debts  and  liabilities,  and  the  description  and  value  of  prop- 
erty, real  or  personal,  owned  by  him,  so  that  it  may  appear  that  he  is  worth  the  amount 
in  which  he  is  required  to  justify  over  and  above  his  debts  and  liabilities. 

Sub.  16.  fustif cation  of  sureties. — The  court  may,  in  its  discretion,  require  any  surety 
to  appear  and  justify. 

Sub.  17.  At  least  one  of  such  sureties  shall  be  a  freeholder.  If  the  penalty  of  the 
bond  be  twenty  thousand  dollars  or  over,  it  may  be  executed  by  two  sureties  justify- 
ing each  in  that  sum,  or  by  more  than  two  sureties,  the  amount  of  whose  justification 
united  is  double  the  penalty  of  the  bond. 

Sub.  18.  Proznsional. — The  affidavit  upon  which  application  is  made  for  leave  to 
file  a  provisional  bond  must  show  fully  and  fairly  the  nature  and  extent  of  the  prop- 
erty assigned,  and  good  and  sufficient  reason  must  be  shown  why  the  schedules  can- 
not be  filed,  and  it  must  appear  satisfactorily  to  the  court  that  a  necessity  exists  for 
the  filing  of  such  provisional  bond,  and  for  the  purposes  of  this  act  the  affidavit  so 
filed  shall  be  deemed  a  schedule  of  the  assigned  property  until  such  time  as  the  regu- 
lar schedules  shall  be  filed. 

Upon  the  filing  of  the  schedules  the  amount  of  the  bond  will  be  determined  finally, 
and  should  the  provisional  bond  already  filed  be  deemed  sufficient,  an  order  will  be 
granted  making  such  bond  as  approved  the  final  bond. 

Sub.  19.  Assignee. — Every  assignee  shall  keep  full,  exact,  and  regular  books  of  ac- 
count of  all  receipts,  payments,  and  expenditures  of  money  by  him,  which  said  books 
shall  always,  during  business  hours,  be  open  to  the  inspection  of  any  person  interested 
in  the  trust  estate. 

Sub.  20.  In  making  sales  at  auction,  of  personal  property,  the  assignee  shall  give  at 
least  ten  days'  notice  of  the  time  and  place  of  the  sale  and  of  the  articles  to  be  sold, 
by  advertisement  in  one  or  more  newspapers ;  and  he  shall  give  notice  of  the  sale 
at  auction  of  any  real  estate  at  least  twenty  days  before  such  sale.  Upon  such  sales 
the  assignee  shall  sell,  by  printed  catalogue,  in  parcels,  and  shall  file  a  copy  of  such 
catalogue,  with  the  prices  obtained  for  the  goods  sold,  with  his  final  account. 

Sub.  21.  When  any  notice  is  served  on  the  creditors  of  the  insolvent,  pursuant  to 
the  provisions  of  the  statute  or  these  rules,  by  mail,  every  envelope  containing  such 
notice  shall  have  upon  it  a  direction  to  the  postmaster  at  the  place  to  which  it  is  sent, 
to  return  the  same  to  the  sender  within  ten  days,  unless  called  for.  Upon  every  ap- 
plication made  to  the  court  upon  such  service,  an  affidavit  shall  be  presented,  showing 
whether  any  such  notices  have  been  returned. 
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Sub.  22.  Upon  an  application  made  for  a  general  citation,  the  assignee  shall  file, 
with  his  petition,  his  account,  with  the  vouchers. 

Sub.  23.  The  assignee  must  file  an  account  in  all  cases,  which  shall  be  referred  for 
examination. 

Discharge. — No  discharge  shall  be  granted  an  assignee  who  has  not  advertised  for 
claims,  pursuant  to  §  4  of  the  statute  and  the  30th  subdivision  of  this  rule. 

No  discharge  can  be  granted  an  assignee  and  his  sureties,  in  any  case,  whether 
the  creditors  have  been  paid  or  have  released  or  have  entered  into  composition  or 
not,  e.xcept  in  a  regular  proceeding  for  an  accounting,  under  §  20  of  the  act, 
commenced  by  petition  for  citation,  and  citation  thereon  to  all  persons  interested  in 
the  estate. 

Sub.  24.  Substituted  assignee. — Whenever  an  assignee  shall  have  been  removed, 
either  on  his  own  petition  or  on  the  petition  of  any  person  interested  in  the  estate,  and 
another  person  appointed  as  assignee  in  his  place  and  stead,  a  certified  copy  of  the 
order  made  on  such  petition  shall  be  filed  and  recorded  in  the  clerk's  office  of  the 
county  wherein  the  original  assignment  was  recorded,  and  the  clerk  of  the  county 
shall  make  such  suitable  entry,  on  the  margin  of  the  record  of  the  original  assignment, 
as  will  show  the  appointment  of  such  substituted  assignee,  and  the  said  certified  copy 
of  the  order  shall  be  attached  to  the  original  assignment. 

Sub.  25.  Account  0/ assignee. — The  account  of  the  assignee  shall  be  in  the  nature 
of  a  debit  and  credit  statement :  he  shall  debit  himself  with  the  assets,  as  shown 
in  the  schedules  as  filed,  and  credit  himself  with  any  decrease,  as  well  as  expenses. 

Sub.  26.  The  statement  of  expenditures  shall  be  full  and  complete,  and  the  vouch- 
ers for  all  payments  shall  be  attached  to  the  account. 

Sub.  27.  The  affirmative  on  the  accounting  shall  be  with  the  assignee,  and  objec- 
tions to  the  account  may  be  presented  to  the  referee  in  writing,  or  be  brought  out  on 
a  cross-examination,  and  in  the  latter  case  they  must  be  specifically  taken  and  entered 
in  the  minutes. 

Sub.  28.  The  testimony  taken  shall  be  signed  by  the  several  witnesses,  and  attached 
to,  and  filed  with,  a  report  of  the  referee. 

Sub.  29.  Report  of  7-eferee. — The  report  of  the  referee  shall  show  all  the  jurisdic- 
tional facts  necessary  to  confer  power  on  the  court,  such  as  the  proper  execution  and 
acknowledgment  of  the  assignment,  the  recording  of  the  same,  the  filing  of  the  sched- 
ules and  bond,  the  advertising  for  creditors,  the  issuing  of  the  citation,  the  present- 
ing of  the  account,  and  when  any  items  may  be  disallowed  in  the  account  of  the  as- 
signee, the  same  shall  be  fully  set  out  in  the  report. 

Sub.  30.  Notice  to  present  claims. — A  copy  of  the  notice  of  advertisement  requiring 
creditors  to  present  their  claims  must  be  mailed  to  each  creditor  whose  name  appears 
upon  the  books  of  the  assignor,  wnth  the  postage  thereon  prepaid,  at  least  thirty  days 
before  the  day  specified  in  such  advertisement,  and  proof  of  such  mailing  must  be  re- 
quired on  the  application  for  a  final  decree,  unless  personal  service  thereof  is  made 
upon  such  creditors. 

Sub.  31.  The  decision  of  the  referee  after  the  trial  of  a  disputed  claim,  under  §  26 
of  the  General  Assignment  Act,  shall  be  filed  with  the  clerk  of  the  court,  and  a  copy 
served  on  the  defeated  party.  The  clerk  shall,  upon  application  of  either  party,  con- 
firm the  said  report,  and  the  decision  of  the  referee  shall  be  reviewed  only  by  appeal 
from  the  order  confirmmg  the  report  to  the  appellate  division. 


CHAPTER  XXXVI. 

INVESTIGATION  OF  EXPENDITURES  OF  TOWNS  AND 

VILLAGES. 

General  Municipal  Law,  §  3. 
§  3.  General  municipal  law. 

If  twenty-five  freeholders  in  any  town  or  village  shall  present  to  a  justice  of  the 
supreme  court  of  the  judicial  district  in  which  such  town  or  village  is  situated  an  affi- 
davit, stating  that  they  are  freeholders  and  have  paid  taxes  on  real  property  within 
such  town  or  village  within  one  year,  that  they  have  reason  to  believe  that  the  moneys 
of  such  town  or  village  are  being  unlawfully  or  corruptly  expended,  and  the  grounds 
of  their  belief,  such  justice,  upon  ten  days'  notice  to  the  supervisor,  and  the  officers  of 
the  town  disbursing  the  funds  to  which  such  moneys  belong,  or  the  trustees  and  treas- 
urer of  the  village,  shall  make  a  summary  investigation  into  the  financial  affairs  of 
such  town  or  village,  and  the  accounts  of  such  officers,  and,  in  his  discretion,  may 
appoint  experts  to  make  such  investigation,  and  may  cause  the  result  thereof  to  be 
published  in  such  manner  as  he  may  deem  proper. 

The  costs  incurred  in  such  investigation  shall  be  taxed  by  the  justice,  and  paid, 
upon  his  order,  by  the  officers  whose  expenditures  are  investigated,  if  the  facts  in  such 
affidavit  be  substantially  proved,  and  otherwise,  by  the  freeholders  making  such  affi- 
davit. If  such  justice  shall  be  satisfied  that  any  of  the  moneys  of  such  town  or  village 
are  being  unlawfully  or  corruptly  expended,  or  are  being  appropriated  for  purposes  to 
which  they  are  not  properly  applicable,  or  are  improvidently  squandered  or  wasted,  he 
shall  forthwith  grant  an  order  restraining  such  unlawful  or  corrupt  expenditure  or 
such  other  improper  use  of  such  moneys. 

This  section  seems  to  be  a  substantial  re-enactment  of  chap. 
307  of  the  Laws  of  1879,  under  which  it  was  held  that  a  justice 
had  no  power  to  investigate  and  correct  errors  resulting  merely 
from  an  error  of  judgment  or  the  foolish  expenditures  of  money 
by  any  officer,  but  only  where  there  was  an  illegal  and  corrupt 
expenditure.  Such  expenditures  are  not  be  deemed  unlawful 
because  of  a  want  of  skill  and  judgment  in  the  prosecution  of 
the  public  work  so  that  it  results  in  little  or  no  benefit  to  the 
village,  and  costs  more  than  it  should  have  cost  if  the  work  was 
done  in  a  proper  manner.  It  was  further  held  that  the  act  of 
the  trustees  in  repairing  a  highway  outside  the  village  limits  in 
order  to  facilitate  work  upon  the  village  streets  was  not  unlaw- 
ful.    Matter  of  East  Syracuse,  20  Abb.  N.  C.  131. 

Proceedings  under  §  3  of  the  Municipal  Law  are  special  pro- 
ceedings, and  are  of  a  remedial  nature,  designed,  first,  to  prevent 
the  present  or  future  illegal  appropriation  of  public  moneys;  and 
second,  to  determine  the  financial  condition  of  the  town  and  pre- 
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vent  future  illegal  appropriation  of  public  moneys,  by  pointing 
out  what  proper  and  improper  charges  have  been  allowed  by 
former  town  boards.  Thus  while  the  proceeding  must  be  based 
upon  present  acts,  which  contemplate  the  unlawful  expenditure 
of  money  already  on  hand,  or  hereafter  to  be  produced  from  the 
sources  of  the  revenue  of  the  town,  experts  in  their  investigation 
are  not  limited  to  the  particular  year  in  which  the  illegal  appro- 
priations sought  to  be  restrained  are  made.  Matter  of  the  Toxun 
of  Hempstead,  36  App.  Div.  321. 

A  proceeding  taken  under  this  statute  is  a  special  proceeding 
and  cannot  be  reviewed  by  certioj-ari.  The  proceeding  is  in- 
stituted "  pursuant  to  a  special  statutory  provision,"  and  costs 
may  be  given  against  the  defeated  party,  and  an  appeal  may  lie, 
since  it  is  an  order  made  by  a  justice  of  the  Supreme  Court  in  a 
special  proceeding.  People  ex  re/.  Guiborei  v.  Kellogg,  22  App. 
Div.  176,  citing  to  the  effect  that  this  is  a  special  proceeding, 
Matter  of  King,  130  N.  Y.  602  ;  Matter  of  Emmet t,  150  N.  Y. 
530;  Marvin  v.  Marvin,  78  N.  Y.  541  ;  Matter  of  Ryan,  72  N.  Y. 
I  ;  Matter  of  Cooper,  52  N.  Y.  6-j. 

As  this  proceeding  is  a  special  proceeding,  and  under  the  pro- 
visions of  ^^  3240  Code  Civil  Procedure,  the  costs  to  be  awarded 
are  in  the  discretion  of  the  court  at  the  same  rates  allowed  for 
similar  services  in  an  action  brought  in  the  same  court.  In  the 
absence  of  stipulation,  stenographer's  fees  cannot  be  taxed  as 
costs,  but  the  fees  of  experts  employed  in  such  proceeding  are 
treated  as  similar  to  those  of  a  referee,  and  are  properly  taxable. 
The  costs  of  the  investigation  cannot  be  taxed  against  the 
ofificers  of  the  town  not  made  parties  to  the  proceeding,  although 
their  bills  may  be  found  to  be  irregular.  Matter  of  Town  the 
of  Hempstead,  36  App.  Div.  321. 

Where  the  village  trustees  are  required  by  law  to  audit  claims 
against  the  village,  and  audit  claims  after  their  payment  by  the 
village  treasurer,  the  action  of  the  trustees  in  merely  passing 
upon  tiie  vouchers  when  they  examined  the  treasurer's  accounts 
at  the  end  of  the  year,  is  a  substantial  violation  of  the  law.  The 
opening  of  streets  and  construction  of  sewers  by  a  committee  of 
the  board  of  trustees,  without  authority  of  the  trustees,  on  land 
not  previously  acquired  by  the  village,  in  disregard  of  the 
charter,  and  the  payment  of  expenditures  therefor  without  prior 
audit,  are  illegal  acts,  since  it  seems  that  the  board  of  trustees 
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has  no  power  to  delegate  its  authority  to  a  committee  of  that 
body,  as  its  execution  involves  the  exercise  of  judgment  and 
discretion.  The  provisions  of  a  charter  which  authorize  the  em- 
ployment of  an  attorney  "  when  the  business  of  the  board  of 
trustees  of  the  village  so  requires,  by  the  year  or  otherwise," 
justify  the  employment  of  counsel  to  appear  before  a  legislative 
committee  and  the  governor  to  urge  the  passage  of  a  law  to  bond 
the  village  in  order  to  pay  for  proposed  improvements.  A  tax- 
payer, although  one  of  the  persons  who  instituted  the  investiga- 
tion of  the  village  affairs,  may  properly  be  appointed  by  the  court 
as  an  expert  to  examine  the  village  accounts.  His  relation  to  the 
investigation  involves  his  credibility  and  not  his  competency. 
The  costs  of  such  investigation,  which  is  a  special  proceeding, 
are  regulated  by  §  3240,  and  the  president  of  the  village,  who  is 
a  member  of  the  board  of  trustees,  may  be  charged  with  costs 
under  the  statute  as  one  of  the  ofificers  whose  expenditures  are 
investigated.  Matter  of  Taxpayers  of  PlattsburgJi,  27  App. 
Div.  353. 

Matter  of  Taxpayers  of  Piatt sbiirgh,  27  App.  Div.  353,  supra, 
was  reversed,  157  N.  Y.  78,  and  it  was  held,  among  other  things, 
that  it  was  not  proper  to  appoint  one  of  the  complainants  as  an 
expert  to  make  the  investigation,  at  least  without  the  consent  of 
all  parties ;  that  the  provision  that  the  trustees  might  raise  a 
specified  sum  for  sewers,  did  not  prohibit  or  render  illegal  pay- 
ments by  the  trustees  in  excess  of  that  sum  during  any  one  year 
with  money  belonging  to  the  sewer  fund  for  sewers  actually  con- 
structed in  previous  years ;  that  the  provisions  of  the  Public 
Health  Law  with  reference  to  charging  expenses  upon  a  muni- 
cipality, must  be  regarded  as  in  the  nature  of  an  amendment,  in 
part  at  least,  of  all  municipal  charters.  Construing  §§  24  and 
30  of  the  Public  Health  Law,  it  was  further  held  that  the  costs 
of  such  an  investigation  must  be  restricted  to  those  allowed 
for  similar  services  in  an  action. 

The  statute  cannot  operate  to  restrain  illegal  payments  by 
former  boards  of  supervisors,  but  the  fact  that  the  final  order  in 
this  proceeding  assumes  to  restrain  such  payments,  does  not  fur- 
nish basis  for  legal  error,  as  such  a  provision  is  entirely  ineffect- 
ive. Matter  of  the  Tozvn  of  Hempstead,  36  App.  Div.  321.  See 
this  case  for  a  discussion  of  the  legality  of  various  town  expenses. 

The  practice  in  this  proceeding,  as  followed  in  the  Matter  of 
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the  Town  of  Hempstead,  36  App.  Div.  321,  was  as  follows:  "The 
proceeding  was  instituted  on  the  affidavits  of  thirty-three  free- 
holders of  the  town,  praying  for  an  investigation  of  the  financial 
affairs  of  the  town  and  the  accounts  of  the  officers,  and  each  and 
all  of  the  bills  and  accounts  audited  and  allowed  by  the  officers  of 
the  town,  etc.  The  affidavits  with  notice  of  motion  were  served 
upon  the  members  of  the  town  board,  and  upon  the  return  thereof, 
an  order  was  made  by  the  justice,  appointing  experts  as  provided 
in  the  section,  and  directing  a  hearing  to  be  had.  Upon  such 
hearing  the  experts  proceed  to  take,  prove,  and  examine  the  bills 
and  charges  rendered  to  and  audited  by  the  town  board,  etc. 

No  precedents  are  given  for  this  proceeding,  since  the  facts 
upon  which  the  petition  is  founded  must  necessarily  differ  so 
widely  in  each  case  that  a  formal  petition  would  be  of  little  or 
no  value. 


CHAPTER   XXXVII. 

ADOPTION    OF    CHILDREN. 

Domestic  Relations  Law,  §§  60  to  68. 

§  60.  Definitions ;  effect  of  article. 

Adoption  is  the  legal  act  whereby  an  adult  takes  a  minor  into  the  relation  of  child, 
and  thereby  acquires  the  rights  and  incurs  the  responsibilities  of  parent  in  respect  to 
such  minor.  Hereafter,  in  this  article,  the  person  adopting  is  designated  the  "  foster 
parent."  A  voluntary  adoption  is  any  other  than  that  of  an  indigent  child,  or  one 
•who  is  a  public  charge  from  an  orphan  asylum  or  charitable  institution. 

An  adult  unmarried  person,  or  an  adult  husband  or  wife,  or  an  adult  husband  and 
his  wife  together,  may  adopt  a  minor  in  pursuance  of  this  article,  and  a  child  shall  not 
hereafter  be  adopted  except  in  pursuance  thereof.  Proof  of  the  lawful  adoption  of  a 
minor  heretofore  made  may  be  received  in  evidence,  and  any  such  adoption  shall  not 
be  abrogated  by  the  enactment  of  this  chapter  and  shall  have  the  effect  of  an  adoption 
hereunder.  Nothing  in  this  article  in  regard  to  an  adopted  child  inheriting  from  the 
foster  parent,  applies  to  any  will,  devise,  or  trust,  made  or  created  before  June  twenty- 
fifth,  eighteen  hundred  and  seventy-three,  or  alters,  changes,  or  interferes  with  such 
will,  devise,  or  trust,  and  as  to  any  such  will,  devise,  or  trust,  a  child  adopted  before 
that  date  is  not  an  heir  so  as  to  alter  estates  or  trusts,  or  devises  in  wills  so  made  or 
created. 

L.  1896,  ch.  272,  §  60. 

§  61.  Whose  consent  necessary. 

Consent  to  adoption  is  necessary  as  follows  : 

1.  Of  the  minor,  if  over  twelve  years  of  age ; 

2.  Of  the  foster  parents,  husband  or  wife,  unless  lawfully  separated,  or  unless  they 
jointly  adopt  such  minor ; 

3.  Of  the  parents  or  surviving  parent  of  a  legitimate  child,  and  of  the  mother  of  an 
illegitimate  child ;  but  the  consent  of  a  parent  who  has  abandoned  the  child,  or  is 
deprived  of  civil  rights,  or  divorced  because  of  his  or  her  adultery  or  cruelty,  or  ad- 
judged to  be  insane,  or  to  be  an  habitual  drunkard,  or  judicially  deprived  of  the 
custody  of  the  child  on  account  of  cruelty  or  neglect  is  unnecessary. 

4.  Of  a  person  of  full  age  having  le.wful  custody  of  the  child,  if  any  such  person 
can  be  found,  where  the  child  has  no  father  or  mother  living,  or  no  father  or  mother 
whose  consent  is  necessary  under  the  last  subdivision.  If  such  child  has  no  father  or 
mother  living,  and  no  person  can  be  found  who  has  the  lawful  custody  of  the  child, 
the  judge  or  surrogate  shall  recite  such  facts  in  the  order  allowing  the  adoption. 

Id.  §  61. 

§  62.  Requisites  of  voluntary  adoption. 

In  adoption  the  following  requirements  must  be  followed  : 

1.  The  foster  parent  or  parents,  the  minor  and  all  the  persons  whose  consent  is 
necessary  under  the  last  section,  must  appear  before  the  county  judge  or  the  surrogate 
of  the  county  where  the  foster  child  or  parent  resides,  and  be  examined  by  such  judge 
or  surrogate,  except  as  provided  by  the  next  subdivision. 

2.  They  must  present  to  such  judge  or  surrogate  an  instrument  containing  substan- 
tially the  contents  required  by  this  chapter,  an  agreement  on  the  part  of  the  foster 
parent  or  parents  to  adopt  and  treat  the  minor  as  his,  her,  or  their  own  lawful  child, 
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and  a  statement  of  the  age  of  the  child,  as  nearly  as  can  be  ascertained ;  which  state- 
ment shall  be  taken  prima  facie  as  true.  The  instrument  must  be  signed  by  the  foster 
parent  or  parents  and  by  each  person  whose  consent  is  necessary  to  the  adoption,  and 
severally  acknowledged  by  said  persons  before  such  judge  or  surrogate  ;  but  where  a 
parent  or  person  or  institution  having  the  legal  custody  of  the  minor  resides  or  is 
located  in  some  other  State  or  county,  his  or  their  written  acknowledged  consent,  or 
the  written  acknowledged  consent  of  the  officers  of  such  institution  certified,  as  con- 
veyances are  required  to  be  certified  to  entitle  them  to  record  in  a  county  in  this  State, 
is  equivalent  to  his  or  their  appearance  and  execution  of  such  instrument. 
Id.  §  62. 

§  63.  Order. 

If  satisfied  that  the  moral  and  temporal  interests  of  the  child  will  be  promoted 
thereby,  the  judge  or  surrogate  must  make  an  order  allowing  and  confirming  such 
adoption,  reciting  the  reasons  therefor,  and  directing  that  the  minor  shall  thenceforth 
be  regarded  and  treated  in  all  respects  as  a  child  of  the  foster  parent  or  parents. 
Such  order,  and  the  instrument  and  consent,  if  any,  mentioned  in  the  last  section  must 
be  filed  and  recorded  in  the  office  of  the  county  clerk  of  such  county. 

Id.  §  63. 

§  64.  Effect  of  adoption. 

Thereafter  the  parents  of  the  minor  are  relieved  from  all  parental  duties  toward, 
and  all  responsibilities  for,  and  have  no  rights  over,  such  child,  or  to  his  property  by 
descent  or  succession.  Where  a  parent  who  has  procured  a  divorce,  or  a  surviving 
parent,  having  lawful  custody  of  a  child,  lawfully  marries  again,  or  where  an  adult 
unmarried  person  who  has  become  a  foster  parent,  and  has  lawful  custody  of  a  child, 
marries,  and  such  parent  or  foster  parent  consents  that  the  person  who  thus  becomes 
the  stepfather  or  the  stepmother  of  such  child,  may  adopt  such  child,  such  parent  or 
such  foster  parent,  so  consenting,  shall  not  thereby  be  relieved  of  any  of  his  or  her 
parental  duties  toward,  or  be  deprived  of  any  of  his  or  her  rights  over  said  child,  or  to 
his  property  by  descent  or  succession.  The  child  takes  the  name  of  the  foster 
parent.  His  rights  of  inheritance  and  succession  from  his  natural  parents  remain 
unaffected  by  such  adoption.  The  foster  parent  or  parents  and  the  minor  sustain 
towards  each  other  the  legal  relation  of  parent  and  child,  and  have  all  the  rights,  and 
are  subject  to  all  the  duties  of  that  relation,  including  the  right  of  inheritance  from 
each  other,  except  as  the  same  is  affected  by  the  provisions  in  this  section  in  relation 
to  adoption  by  a  stepfather  or  stepmother,  and  such  right  of  inheritance  extends  to 
the  heirs  and  next  of  kin  of  the  minor,  and  such  heirs  and  next  of  kin  shall  be  the 
same  as  if  he  were  the  legitimate  child  of  the  person  adopting,  but  as  respects  the 
passing  and  limitation  over  real  or  personal  property  dependent  under  the  provi- 
sions of  any  instrument  on  the  foster  parent  dying  without  heirs,  the  minor  is  not 
deemed  the  child  of  the  foster  parent  so  as  to  defeat  the  rights  of  remaindermen. 
As  amended  L.  1897,  ch.  408,  §  64. 

g  65.  Adoption  from  charitable  institutions. 

Where  an  orphan  asylum  or  charitable  institution  is  authorized  to  place  children 
for  adoption,  the  adoption  of  every  such  child  shall,  when  practicable,  be  given  to 
persons  of  the  same  religious  faith  as  the  parents  of  such  child.  The  adoption  shall 
be  affected  by  the  execution  of  an  instrument  containing  substantially  the  same  pro- 
visions as  the  instrument  provided  in  this  article  for  voluntary  adoption,  signed  and 
sealed  in  the  corporate  name  of  such  corporation  by  the  officer  or  officers  authorized 
by  the  directors  thereof  to  .sign  the  corporate  names  to  such  instruments,  and  signed 
by  the  foster  parent  or  jjarents  and  each  person  whose  consent  is  necessary  to  the 
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adoption  ;  and  may  be  signed  by  the  child  if  over  twelve  years  of  age,  all  of  whom 
shall  appear  before  the  county  judge  or  surrogate  of  the  county  where  such  foster 
parent  resides  and  be  examined,  except  that  such  officers  need  not  appear ;  and  such 
judge  or  surrogate  may  thereupon  make  the  order  of  adoption  provided  by  this 
article.  Such  instrument  and  order  shall  be  filed  and  recorded  in  the  office  of  the 
county  clerk  of  the  county  where  the  foster  parent  resides  and  the  adoption  shall  take 
effect  from  the  time  of  such  filing  and  recording. 
Id.  §  65. 

§  66.  Abrogation  of  voluntary  adoption. 

A  minor  may  be  deprived  of  the  rights  of  a  voluntary  adoption  by  the  following  pro- 
ceedings only  : 

The  foster  parent,  the  minor,  and  the  persons  whose  consent  would  be  necessary  to 
an  original  adoption,  must  appear  before  the  county  judge  or  surrogate  of  the  county 
where  the  foster  parent  resides,  who  shall  conduct  an  examination  as  for  an  original 
adoption.  If  he  is  satisfied  that  the  abrogation  of  the  adoption  is  desired  by  all  par- 
ties concerned,  and  will  be  for  the  best  interests  of  the  minor,  the  foster  parent,  the 
minor,  and  the  persons  whose  consent  would  have  been  necessary  to  an  original 
adoption  shall  execute  an  agreement  whereby  the  foster  parent  and  the  minor  agreed 
to  relinquish  the  relation  of  parent  and  child  and  all  rights  acquired  by  such  adoption, 
and  the  parents  or  guardian  of  the  child  or  the  institution  having  the  custody  thereof, 
agreed  to  re-assume  such  relation.  The  judge  or  surrogate  shall  indorse,  upon  such 
agreement,  his  consent  to  the  abrogation  of  the  adoption.  The  agreement  and  con- 
sent shall  be  filed  and  recorded  in  the  office  of  the  county  clerk  of  the  county  where 
the  foster  parent  resides,  and  a  copy  thereof  filed  and  recorded  in  the  office  of  the 
county  clerk  of  the  county  where  the  parents  or  guardians  reside,  or  such  institution 
is  located,  if  they  reside,  or  such  institution  is  located,  within  this  State.  From  the 
time  of  the  filing  and  recording  thereof  the  adoption  shall  be  abrogated,  and  the  child 
shall  reassume  its  original  name  and  the  parents  or  guardians  of  the  child  shall  re- 
assume  such  relation.  Such  child,  however,  may  be  adopted  directly  from  such  foster 
parents  by  another  person  in  the  same  manner  as  from  parents,  and  as  if  such  foster 
parents  were  the  parents  of  such  child. 

L.  1896,  ch.  272,  §  66. 

§  67.  Application  in  behalf  of  the  child  for  abrogation  of  an 
adoption  from  a  charitable  institution. 

A  minor  who  shall  have  been  adopted  in  pursuance  of  this  chapter,  or  of  any  act 
repealed  thereby,  from  an  orphan  asylum  or  charitable  institution,  or  any  corporation 
which  shall  have  been  a  party  to  the  agreement  by  which  such  child  was  adopted,  or 
any  person  on  behalf  of  such  child,  may  make  an  application  to  the  county  judge  or 
the  surrogate's  court  of  the  county  in  which  the  foster  parent  then  resides,  for  the 
abrogation  of  such  adoption,  on  the  ground  of  cruelty,  misusage,  refusal  of  necessary 
provisions  or  clothing,  or  inability  to  support,  maintain,  or  educate  such  child,  or  of 
any  violation  of  duty  on  the  part  of  such  foster  parent  towards  such  child ;  which 
application  shall  be  by  a  petition  setting  forth  the  grounds  thereof,  and  verified  by  the 
person  or  by  some  officer  of  the  corporation  making  the  same.  A  citation  shall 
thereon  be  issued  by  such  judge  or  surrogate  in  or  out  of  such  court  requiring  such 
foster  parent  to  show  cause  why  the  application  should  not  be  granted.  The  provi- 
sions of  the  Code  of  Civil  Procedure  relating  to  the  issuing,  contents,  time,  and  man- 
ner of  service  of  citations  issued  out  of  a  surrogate's  court,  and  to  the  hearing  on  the 
return  thereof,  and  to  enforcing  the  attendance  of  witnesses,  and  to  all  proceedings 
thereon,  and  to  appeals  from  decrees  of  surrogates'  courts,  not  inconsistent  with  this 
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chapter,  shall  apply  to  such  citation,  and  to  all  proceedings  thereon.  Such  judge  or 
court  shall  have  power  to  order  or  compel  the  production  of  the  person  of  such  minor. 
If  on  the  proofs  made  before  him,  on  the  hearing  of  such  citation,  the  judge  or 
surrogate  shall  determine  that  either  of  the  grounds  for  such  application  exists,  and 
that  the  interests  of  such  child  will  be  promoted  by  granting  the  application,  and  that 
such  foster  parent  has  justly  forfeited  his  right  to  the  custody  and  services  of  such 
minor,  an  order  shall  be  made  and  entered  abrogating  the  adoption,  and  thereon 
the  status  of  such  child  shall  be  the  same  as  if  no  proceedings  had  been  had  for  the 
adoption  thereon. 

After  one  such  petition  against  a  foster  parent  has  been  denied,  a  citation  on  a 
subsequent  petition  against  the  same  foster  parent  may  be  issued  or  refused  in  the 
discretion  of  the  judge  or  surrogate  to  whom  such  subsequent  petition  shall  be  made. 

Id.  §  67. 

§  68.  Application  of  the  foster  parent  for  the  abrogation  of  such 
an  adoption. 

A  foster  parent  who  shall  have  adopted  a  minor  in  pursuance  of  this  chapter,  or  of 
any  act  repealed  thereby,  from  an  orphan  asylum  or  charitable  institution,  may  apply 
to  the  county  judge  or  surrogate's  court  of  the  county  in  which  such  foster  parent 
resides,  for  the  abrogation  of  such  adoption  on  the  ground  of  the  wilful  desertion  of 
such  child  from  such  foster  parent,  or  of  any  misdemeanor  or  ill-behavior  of  such 
child,  which  application  shall  be  by  petition,  stating  the  grounds  thereof,  and  the 
substance  of  the  agreement  of  adoption,  and  shall  be  verified  by  the  petitioner;  and 
thereon  a  citation  shall  be  issued  by  such  judge  or  surrogate  in  or  out  of  such  court, 
directed  to  such  child,  and  to  the  corporation  which  was  a  party  to  such  adoption,  or' 
if  such  corporation  does  not  then  exist,  to  the  superintendent  of  the  poor  of  such  county, 
requiring  them  to  show  cause  why  such  petition  should  not  be  granted.  Unless  such 
corporation  shall  appear  on  the  return  of  such  citation  before  the  hearing  thereon 
shall  proceed,  a  special  guardian  shall  be  appointed  by  such  judge  or  court  to  protect 
the  interests  of  such  child  in  such  proceedings,  and  the  foster  parent  shall  pay  to 
such  special  guardian  such  sum  as  the  court  shall  direct  for  the  purpose  of  paying  the 
fees  and  the  necessary  disbursements  in  preparing  for  and  contesting  such  application 
on  behalf  of  the  child.  If  such  judge  or  surrogate  shall  determine,  on  the  proofs 
made  before  him,  on  the  hearing  of  such  citation,  that  the  child  has  violated  his  duty 
towards  such  foster  parent,  and  that  due  regard  to  the  interests  of  both  require  that 
such  adoption  be  abrogated,  an  order  shall  be  made  and  entered  accordingly ;  and 
such  judge  or  court  may  make  any  disposition  of  the  child  which  any  court  or  officer 
shall  then  be  authorized  to  make  of  vagrant,  truant,  or  disorderly  children.  If  such 
judge  or  surrogate  shall  otherwise  determine  an  order  shall  be  made  and  entered 
denying  the  petition. 

Id.  §  68. 

Adoption  was  unknown  to  the  common  law  of  England  and  ex- 
ists in  this  country  only  by  virtue  of  statute.  The  adoption  of  chil- 
dren and  strangers  to  the  blood  was  however  known  to  the  Athe- 
nians and  Spartans,  to  the  Romans  and  to  the  Germans  ;  and  the 
provisions  of  the  Roman  law,  as  modified  by  Justinian,  were 
transmitted  to  the  modern  nations  of  Europe,  and  appear  in  the 
Code  Civil  of  France,  and  in  the  Spanish  law.  Matter  of  T/ior?ie, 
155    X.   Y.  143,  citing   31    Cent.   L.  J.  66.     As   the   adoption  of 
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children  was  unknown  to  the  common  \a.\v,  it  consequently  exists 
in  the  States  of  the  Union  solely  by  virtue  of  statute.  The  first 
statute  of  this  State  was  chap.  830  of  the  Laws  of  1873,  which 
defined  adoption  to  be  "  the  legal  act  whereby  an  adult  person 
takes  a  minor  in  the  relation  of  child  and  thereby  acquires  rights 
and  incurs  responsibilities  of  a  parent  in  respect  to  such  minor." 
This  act  was  amended  by  chap.  703  of  the  Laws  of  1887,  and 
both  acts  were  repealed  by  the  Domestic  Relations  Law,  chap. 
272  of  the  Laws  of  1896,  which  now  provides  for  the  method  of 
adoption. 

Special  statutes  had  been  enacted  prior  to  that  time  author- 
izing charitable  institutions  to  place  children  committed  to  their 
care  with  persons  who  consented  to  take  them  by  adoption. 
The  effect  of  an  attempt  to  adopt  a  child  by  a  method  not  au- 
thorized by  law  is  considered  in  Carroll  v.  Collins,  6  App.  Div. 
106,  citing  Sininwns  v.  Burroivs,  8  Misc.  388  ;  Hill  v.  Nye,  17 
Hun,  457,  and  referring  to  an  unreported  case  decided  at  Special 
Term  under  the  title  of  Morrisson  v.  Morrisson,\\\\\z\\  is  afifirmed 
with  costs  on  the  authority  of  Carroll  v.  Collins,  in  1 1  App.  Div. 
630.  In  the  Matter  of  the  Probate  of  the  Will  of  Joseph  Thorn, 
deceased,  23  App.  Div.  624,  the  order  was  afifirmed  on  the  au- 
thority of  the  same  case,  Carroll  v.   Collins. 

As  regards  the  constitutionality  of  a  statute  authorizing  adop- 
tion, it  has  been  held  that  the  fact  that  such  statute,  as  one  of 
its  incidents,  changed  the  descent  and  devolution  of  property 
does  not  render  it  invalid,  unless  it  defeats  vested  rights.  Sewald 
V.  Roberts,  115  Mass.  262.  The  constitutionality  of  such  acts 
have  also  been  passed  upon  in  respect  to  their  compliance  with 
various  State  constitutions  in  Nugent  v.  Powell,  33  Pac.  Rep.  23  ; 
In  re  Stevens,  83  Cal.  322  ;  State  v.  Meyer,  63  Ind.  33  ;  In  re 
Jessops"  Estate,   81    Cal.  408;  People  v.    Congdon,   "jj  Mich.  351. 

Where  a  child  adopted  by  one  of  the  parties,  against  whom  a 
writ  of  habeas  corpus  was  issued  at  the  instance  of  the  child's 
uncle,  appeared  to  have  been  intrusted  by  her  to  the  other  de- 
fendant, it  was  held  that  the  order  for  the  change  of  custody 
to  the  nearest  relative  was  properly  granted,  notwithstanding  the 
fact  that  such  relative  is  one  who  previously  consented  to  the 
adoption  ;  it  appearing  that  the  woman  with  whom  the  child 
lived  was  at  that  time  living  in  adultery.  People  ex  rel.  McKinney 
v.  Stinson,  13  App.  Div.  111,43  Supp.  311.    It  was  held  in  People 
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V.  Paschal,  68  Hun,  344,  32  Supp.  881,  that  the  power  of  the 
Supreme  Court  to  control  the  custody  of  a  child  on  habeas  corpus 
was  not  taken  away  by  the  Laws  of  1884,  which  provided  for 
application  to  the  surrogate's  court  of  the  county  for  the  cancel- 
lation of  an  agreement  of  adoption.  Laws  1873,  chap.  830,  did 
not  require  the  county  judge  to  witness  the  consent  of  the  parties 
adopting;  it  was  enough  that  the  order  recited  that  the  parties 
appeared  before  him  and  signed  the  necessary  consents.  People 
ex  rel.  Burns  v.  Blocdcl,  42  St.  Rep.  453,  16  Supp.  837. 

A  parent  who  has  consented  to  the  adoption  cannot  avoid  it 
by  objections  going  merely  to  informalities,  not  affecting  his 
consent,  such  as  the  failure  of  the  judge  to  subscribe  the  consent 
and  agreement  of  the  person  adopted.  Precise  compliance  with 
the  terms  of  such  a  statute  is  not  essential.  People  ex  rel.  Burns 
V.  Bloedel,  4  Supp.  no,  20  St.  Rep.  161.  The  adoption  of  an 
illegitimate  child  by  her  father  is  not  invalidated  by  the  fact 
tiiat  it  does  not  appear  on  the  face  of  the  papers  that  she  is  his 
illegitimate  child.  In  re  Grcgorie  s  Estate,  35  Supp.  135,  13  Misc. 
363,  25  Civ.  Pro.  71.  A  contract  of  adoption  made  in  1844 
between  the  child's  parents  and  the  adopters,  the  consideration 
being  the  bringing  up  of  the  child,  giving  her  their  name,  making 
her  their  heir,  and  that  if  she  should  survive  them  to  give  property 
to  her,  made  by  oral  agreement  of  adoption,  and  not  made  with 
reference  to  real  estate,  is  not  within  the  statute  of  frauds,  where 
one  of  the  parties  has  fully  complied  with  all  the  requirements. 
Codine  v.  Kidd,  64  Hun,  585,  29  Abb.  N.  C.  36,  46  St.  Rep.  813, 
19  Supp.  335. 

Section  13,  Laws  of  1873,  chap.  830,  which  provided  that 
nothing  herein  contained  shall  prevent  the  proof  of  the  adoption 
of  any  child  heretofore  made,  according  to  any  method  practised 
in  this  State,  from  being  received  in  evidence  ;  nor  such  adoption 
from  having  the  effect  of  an  adoption  hereunder,  refers  only  to 
those  forms  of  adoption  theretofore  existing  by  virtue  of  special 
statutory  enactments  contained  in  the  charter  of  charitable 
societies  that  receive  destitute  and  homeless  children  ;  and  whose 
ofTfices  are  permitted  to  execute  agreements  of  adoption  on  their 
behalf  with  suitable  persons  willing  to  assume  the  obligations  of 
parents.  The  court  says,  it  is  obvious  that  the  Legislature  did 
not  have  in  contemplation  the  legalizing  of  private  agreements 
executed  without  authority  of  law,  and  containing  no  safeguards 
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or  restrictions  of  any  kind  as  to   the  transmission  of  property. 
Matter  of  Thome,  155  N.  Y.  140. 

It  was  held  that  the  Laws  1873,  chapter  830,  regulating  adop- 
tion, had  no  retrospective  effect.  Hill  v.  Nye,  17  Hun,  457. 
And  therefore  the  consent  of  parents  of  a  child  to  his  adoption, 
when  the  adoption  is  not  under  any  statute,  does  not  deprive 
parents  of  the  right  to  inherit  as  the  child's  next  of  kin.  There 
is  no  method  of  adoption  which  will  result  in  establishing  a  right 
of  inheritance,  except  that  prescribed  by  statute  ;  and  where  a 
plaintiff  claims  as  an  adopted  child,  a  complaint  will  not  be 
allowed  to  be  amended  so  as  to  set  up  a  mere  agreement  to  adopt. 
Carroll  v.  Collins,  6  App.  Div.  106,  40  Supp.  54,  74  St.  Rep,  66^. 

Precedents  for  Proceedings  in  County  Court. 
Parent's  Affidavit. 

ALBANY  COUNTY  COURT. 


In  the  Matter  of  the  Voluntary  Adoption  of 
Grace  Thompson,  a  minor  over  the  age  of 
twelve  years,  by  James  H.  Lane  and  Isadore 
J.  Lane,  his  wife. 


State  of  New  York, 
City    and  County  Of  Albany,    ) 

Eliza  R.  Thompson,  being-  duly  sworn,  says, 

First.  I  reside  at  No.  57  Eagle  Street  in  the  said  city  of  Albany, 
and  am  the  mother  of  Grace  Thompson,  whom  I  am  unable  to  prop- 
erly maintain,  provide  for,  educate,  and  support. 

Second.  My  said  daughter,  Grace  Thompson,  is  a  minor  over  the 
age  of  12  years,  and  was  13  years  of  age  on  the  20th  day  of  Decem- 
ber, 1896. 

Third.  The  name  of  my  husband,  the  father  of  my  said  daughter 
Grace  Thompson,  was  Robert  Thompson,  who  died  on  or  about  the 
27th   day  of  December,  1889.  her 

ELIZABETH  X  R.  THOMPSON. 

mark. 

Subscribed  and  sworn  to  before  me 


this  13th  day  of  February,  1897. 


} 


CLIFFORD  D.  GREGORY, 

Albany  County  Judge, 
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Parent's  Consent. 

ALBANY  COUNTY  COURT. 


In  the  Matter  of  the  Voluntary  Adoption  of 
Grace  'i'hompson,  a  minor  over  the  age  of 
twelve  years,  by  James  II.  Lane  and  Isadore  J. 
Lane,  his  wife. 


I,  Elizabeth  R.  Thompson,  of  the  city  and  county  of  Albany, 
State  of  New  York,  do  hereby  consent  that  my  daughter  Grace 
Thompson,  a  minor  over  the  age  of  twelve  years,  be  adopted  by 
James  H.  Lane,  and  Isadore  J.  Lane,  his  wife,  pursuant  to  the  statute 
in  such  case  made  and  provided,  as  their  own  lawful  child,  and 
that  my  said  daughter  Grace  Thompson  be  hereafter  known  as 
Grace  Thompson  Lane  and  be  treated  in  all  respects  as  the  lawful 
child  of  said  James  H.  Lane  and  Isadore  J.  Lane,  his  wife,  and  be 
subject  to  all  tlie  duties  of  that  relation,  and,  in  consideration  of  the 
premises,  I  hereby  release  and  relinquish  all  my  rights  to  the  cus- 
tody and  control  of  my  said  daughter,  Grace  Thompson,  as  aforesaid, 
and  all  my  title  and  interest  in  her. 

Sealed  and  dated  Albany,  New  York,  February  13th,  1897. 

her 

ELIZABETH  X  R.  THOMPSON,     (seal.) 

mark 

In  presence  of 

CHARLES  D.   BUCHANAN, 
CLIFFORD  D  GREGORY. 

County  Judge. 
State  of  New  York, 


City  and    County  of  Albany,  | 

On  this  13th  day  of  February,  1897.  before  me  personally  appeared 
Elizabeth  R.  Thompson,  known  to  me  and  to  me  known  to  be  the 
person  described  in  and  who  executed  the  foregoing  instrument,  and 
to  me  personally  acknowledged  she  executed  the  same. 

CLIFFORD  D.    GREGORY, 

Albany  County  Judge. 

Minor's  Consent  to  Adoption. 

(Same  title.) 

I,  Grace  Thompson,  a  minor  over  the  age  of  twelve  years,  daugh- 
ter of  Elizabeth  R.  Thompson,  of  the  city  and  county  of  Ali)any, 
said  State  of  New  York,  do  hereby  consent  to  my  adoption  by 
James  H.  Lane  and  Isadore  J.  Lane,  his  wife,  of  said  city  of  Albany, 
State  aforesaid,  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, and  hereby  agree  to  be  subject  to  all  the  duties  of  that  re- 
lation. 

Sealed  and  dated  Albany,  New  York,   February  13th,  1897. 

GRACE  THOMPSON,     (seal.) 
State  of  New  York, 
City    and  County  of  Ai.hany, 

On  this  13th  day  of  February,  1897,  before  me  personally  appeared 
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Grace  Thompson,  known  to  me  and  to  me  known  to  be  the  person 
described  in  and  who  executed  the  above  instrument,  and  to  me  per- 
sonally acknowleda^ed  that  she  executed  the  same. 

CLIFFORD  D.   GREGORY. 

Alba?iy  County  Judge. 

Agreement  to  Adoption. 

ALBANY  COUNTY  COURT. 


In  the  Matter  of  the   Voluntary   Adoption   of, 
etc. 


State  of  New  York, 
City  and  County    of  Albany, 

We,  James  H.  Lane  and  Isadora  J.  Lane,  his  wife,  both  being-  of 
full  age  and  residing  on  the  New  Scotland  Plank  Road,  corner  of 
Grove  Avenue,  in  the  city  and  county  of  Albany  and  State  of  New 
York,  desiring  to  adopt  Grace  Thompson,  the  daughter  of  Elizabeth 
R.  Thompson,  of  the  said  city  of  Albany,  a  minor  over  the  age  of 
twelve  years,  do  hereby  consent  and  agree  to  the  adoption  by  us  of 
said  minor  Grace  Thompson,  and  that  the  said  Grace  Thompson 
shall  take  the  name  of  Grace  Thompson  Lane,  and  be  known  as 
Grace  Thompson  Lane,  and  that  hereafter  she  shall  sustain  towards 
us  and  we  towards  her  the  relation  of  parents  and  child,  and  have 
all  the  rights  and  be  subject  to  all  the  duties  of  that  relation,  and 
we  further  consent  and  agree  that  the  said  Grace  Thompson  shall 
be  treated  in  all  respects   as   our   own  lawful  child. 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals 
this  13th  day  of  February,  1897. 

JAMES  H.   LANE.        (seal.) 
ISADORE  J.   LANE,     (seal.) 

Witness  : 

CLIFFORD  D.   GREGORY, 

County  Judge, 

State  of  New  York, 
City  and  County  of    Albany, 

On  this  13th  day  of  February,  1897,  before  me  severally  appeared 
James  H.  Lane  and  Isadore  J.  Lane,  his  wife,  known  to  me  and  to 
me  known  to  be  the  persons  described  in  and  who  executed  the 
foregoing  instrument,  and  to  me  acknowledged  personally  that  they 
executed  the  same.  CLIFFORD  D.   GREGORY, 

Albany  County  Judge. 
92 
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Order. 

At  a  term  of  the  county  court  held  in  and  for  the  county  of  Albany 

in  the  city  of  Albany  on  the  13th  day  of  February,  1897, 
Present  :— Hon.  Clifford  D.  Gregory,    Albany  County  Judge. 
^ ^ 

In  the  Matter  of  the  Voluntary  Adoption  of 
Grace  Thompson,  a  minor  over  the  age  of 
12  years,  by  James  H.  Lane,  and  Isadora  J. 
Lane,  his  w-ife. 


Upon  reading  and  filing  the  consent  and  agreement  of  James  H. 
Lane  and  Isadore  J.  Lane,  his  wife,  to  the  adoption  by  them  of 
Grace  Thompson,  an  infant  over  the  age  of  12  years,  and  the  con- 
sent of  Elizabeth  R.  Thompson,  the  mother  of  said  minor.  Grace 
Thompson,  to  such  adoption,  together  with  the  consent  of  said 
minor  thereto,  respectively,  dated  and  acknowledged  the  13th  day  of 
February,  1897,  and  the  affidavit  of  Elizabeth  R.  Thompson,  veri- 
fied the  13th  day  of  February,  1897,  by  which  it  appears  that  Robert 
Thompson,  the'husband  of  said  Elizabeth  R.  Thompson  and  father 
of  said  minor  Grace  Thompson,  is  dead,  and  after  due  examination 
by  this  court  of  the  several  parties  appearing  before  it  as  prescribed 
by  law,  and  it  appearing  that  the  said  minor  Grace  Thompson 
is  over'  the  age  of  12  years,  and  that  the  said  Elizabeth  R. 
Thompson,  the  mother  of  said  minor,  is  unable  to  properly 
maintain,  support,  and  provide  for  said  minor,  and  that  the 
said  James  H.  Lane  and  Isadore  J.  Lane,  his  wife,  both  of  full  age,  are 
able,  competent,  and  willing  to  undertake  the  support,  education,  and 
maintenance  of  said  minor  Grace  Thompson,  and  are  in  the  judgment 
of  this  court  fit  and  proper  persons  to  undertake  the  adoption  of 
said  minor,  and  the  court  being  satisfied  that  the  moral  and  temporal 
interests  of  said  minor  will  be  promoted  by  said  adoption,  it  is 

Ordered  and  decreed,  that  the  said  James  H.  Lane  and  Isadore  J. 
Lane,  his  wife,  be  and  they  hereby  are  authorized  and  empowered  to 
adopt  said  minor  Grace  Thompson  as  their  own  child,  and  that  the 
said  minor  be  hereafter  treated  in  all  respects  as  their  own  lawful  child 
should  be  treated,  and  that  the  said  James  H.  Lane  and  Isadore  J. 
Lane,  his  wife,  be  and  they  hereby  are  deemed  to  have  incurred  the 
responsibilities  of  parents  in  respect  to  such  minor,  and  that  said 
minor  be  hereafter  known  by  the  name  of  Grace  Thompson  Lane, 
and  that  said  James  H.  Lane  and  Isadore  J.  Lane,  his  wife,  on  the 
one  part  and  the  said  minor  Grace  Thompson  on  the  other  side  shall 
sustain  towards  each  other  the  legal  relation  of  parent  and  child  and 
have  all  the  rights  and  be  subject  to  all  the  duties  of  that  relation. 
Enter  in  Albany  County.  CLIFFORD  D.  (GREGORY, 

Albany  County  Judge. 

Precedents    for   Proceeding  in  Surrogate's    Court.— Petition. 

To    the  Surrogate  oj  the  County  oj  Albany,  in  the  State  oj New  York   : 
The  petition  of  Ferdinand  Meyer  and  Isabella  Meyer  respectfully 
shows  : 
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That  your  petitioners  reside  at  51  Howard  Street  in  the  city  of 
Albany,  N.  Y.  That  your  petitioner  Ferdinand  Meyer  is  agent  for 
the  Union  Pacific  Tea  Company  in  this  city,  and  your  petitioner  Isa- 
bella Meyer  is  his  wife;  that  they  have  no  natural  living  children  ; 
that  one  Anna  West  of  the  city  of  Albany  has  a  child,  one  Donald 
West  by  name,  born  December  30th,  1897,  whom  she  is  not  able  to 
care  for  or  support,  having  no  means  of  her  own,  being  wholly  de- 
pendent for  her  support,  and  being  in  ill-health  and  unable  to  work, 
and  your  petitioners  are  desirous  of  adopting  said  Donald  West  as 
their  own  lawful  child  pursuant  to  the  statute  of  the  State  of  New 
York  in  such  case  made  and  provided  :  that  said  mother  of  said 
child  consents  to  such  adoption  and  has  signed  a  formal  assent 
tliereto,  which  is  hereby  attached.  That  your  petitioners  have  suffi- 
cient means  to  properly  care  for  said  child,  and  have  now  executed 
and  presented  herewith  the  instrument  required  by  section  62  of  the 
Domestic  Relations  Law,  also  signed  and  executed  by  said  mother. 

Wherefore,  your  petitioners  pray  that  the  surrogate  of  Albany 
County  will  entertain  a  proceeding  for  the  adoption  of  said  Donald 
West  by  your  petitioner  as  prescribed  by  said  law,  and  after  on  due 
proceedings  had  an  order  may  be  granted,  filed,  and  recorded  under 
said  law  directing  that  the  said  child  shall  thenceforth  be  regarded 
and  treated  in  all  respects  as  your  petitioners'  own  lawful  child. 
And  your  petitioners  pray  for  such  other  and  further  order  or  relief 
as  may  be  just  and  proper  in  the  premises. 

FERDINAND  MEYER. 
ISABELLA  MEYER. 
State  of  New  York,        ) 
City  and  County  of  Albany,  j 

Ferdinand  Meyer  and  Isabella  Meyer,  being  severally  duly  sworn, 
severally  say  that  the  statements  made  in  the  foregoing  petition  are 
true  to  deponents'  knowledge. 

FERDINAND   MEYER. 
Sworn  to  before  me  this  7th  day  )  ISABELLA  MEYER, 

of  March,    1898.  j 

GEORGE  H.  FITTS, 

Surrogate  of  Albany  County, 

Affidavit. 

State  of  New  York,        ) 
City  and  County  of  Albany,  j 

Anna  West,  being  duly  sworn,  says  that  she  is  the  mother  of 
Donald  West,  whose  adoption  has  been  petitioned  for  by  Ferdinand 
Meyer  and  Isabella  Meyer,  to  which  adoption  she  has  given  her 
consent,  which  is  annexed  hereto.  That  George  West  is  the  hus- 
banil  of  deponent  and  the  father  of  said  Donald  West.  That  de- 
ponent and  said  George  West  were  married  about  five  years  ago 
and  lived  together  as  husband  and  wife  until  August  of  last  year, 
and  at  that  time  they  were  living  at  the  city  of  Albany.  That  in 
said  month  of  August,  1897,  said  George  West  abandoned  deponent. 
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his  said  wife,  leaving  her  without  any  notice  or  warning,  and  de- 
ponent did  not  know  until  he  had  departed  that  it  was  his  inten- 
tion to  abandon  her,  since  which  time  deponent  did  not  hear  from 
him  directly  or  indirectly,  nor  see  him,  and  neither  does  deponent 
know  of  liis  whereabouts.  That  since  said  abandonment  he  has  not 
contributed  to  the  support  or  maintenance  of  deponent,  and  has 
done  nothing  to  contribute  to  the  support  and  maintenance  of  said 
Donald  West,  their  child.  ANNA  WEST. 

Sworn  to  before  me  this  7th  day ) 
of  March,  1898.  ) 

GEORGE  H.  FITTS, 

Surrogate. 

Parent's  Consent. 


In    the  Matter  of  the  Adoption  of  Donald  West 
by  Ferdinand  Meyer  and  Isabella  Meyer. 


I,  Anna  West,  the  mother  of  Donald  West,  child  born  December 
30th,  1897,  having  the  exclusive  custody  and  control  of  said  child, 
do  hereby  consent  pursuant  to  statute  to  the  adoption  of  said  Donald 
West  by  said  Ferdinand  Meyer  and  Isabella  Meyer  of  the  city  of 
Albany,  N.  Y. 

Witness  my  hand  this  7th  day  of  March,  1898.        ANNA  WEST. 

State  of  New  York, 
City  and  County  of  Albany, 

On  this  7th  of  March,  1898,  before  me,  the  surrogate  of  Albany 
County,  N.  Y.,  personally  came  Anna  West,  to  me  known  and  known 
to  me  to  be  the  person  described  in  and  who  executed  the  foregoing 
consent,  and  she  acknowledged  that  she  executed  the  same. 

GEORGE  H.  FITTS, 

Surrogate. 
Agreement  to  Adopt. 
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Whereas,  Ferdinand  Meyer  and  Isabella  Meyer,  his  wife,  being  of 
full  age  and  residing  at  the  city  of  Albany,  N.  Y.,  are  desirous  of 
adopting,  pursuant  to  statute  in  such  case  made  and  provided,  Donald 
West,  a  minor  child  of  Anna  West,  born  on  the  3otli  day  of  December, 
1897  ;  and 

Whereas,  said  Ferinand  Meyer  and  Isabella  Meyer  and  said  Anna 
West  now  appearing  before  the  undersigned,  surrogate  of  the  county 
of  Albany,  N.  Y. 

Now,  therefore,  the  said  Ferdinand  Meyer  and  Isabella  INIeyer  do 
hereby  agree  to  adopt  and  treat  the  said  Donald  West  as  their  own 
lawful  child,  and  the  said  Anna  West  does  hereby  consent  to  such 
adoption. 
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In  witness  whereof  the  said  Ferdinand  Meyer,  Isabella  Meyer,  and 
Anna  West  have  hereunto  set  their  hands  this  7th  day  of  March, 
1898.  FERDINAND  MEYER, 

ISABELLA  MEYER, 
ANNA  WEST. 
State  of  New  York      ) 
City  and  County  of  Albany  j  ^^'  *' 

On  this  7th  day  of  March,  1898,  before  me,  the  surrogate  of  Al- 
bany County,  N.  Y.,  personally  came  Ferdinand  Meyer,  Isabella 
Meyer,  and  Anna  West,  to  me  known  and  known  to  me  to  be  the 
same  persons  described  in  and  who  executed  the  foregoing-  instru- 
ment, and  they  severally  rxknowledged  to  me  that  they  executed  the 
same.  GEORGE  H.  FITTS, 

Surrogate. 
Order. 


In  the  Matter  of  the  Adoption  of  Donald  West 
by  Ferdinand  Meyer  and  Isabella  Meyer. 


Application  having  been  duly  made  to  me  at  the  city  of  Albany, 
in  the  county  of  Albany,  N.  Y. ,  by  Ferdinand  Meyer  and  Isabella 
Meyer,  residents  of  said  city,  for  an  order  allowing  and  confirming 
the  adoption  by  them  of  Donald  West,  born  December  30th,  1897, 
to  which  Anna  West,  the  mother  of  said  infant,  has  consented  ;  and 
all  of  said  parties  having  on  this  day  appeared  before  me,  and  after 
agreement  on  the  part  of  said  foster  parents  to  adopt  and  treat  the 
said  minor  as  their  own  lawful  child,  contained  in  an  instrument 
that  also  contained  a  statement  of  the  age  of  said  minor,  and  the 
consent  required  by  law  having  at  the  same  time  been  presented  to 
me,  signed  by  said  foster  parents  and  the  said  mother,  it  appearing 
that  the  father  has  abandoned  said  child,  and  the  execution  thereof 
having  severally  been  acknowledged  by  said  persons  before  me  this 
day,  and  I  having  examined  all  persons  so  appearing  before  me  as 
aforesaid,  and  being  satisfied  that  the  moral  and  temporal  interests 
of  the  said  Donald  West  will  be  promoted  by  the  said  adoption  for 
the  following  reason,  that  the  said  mother  of  said  child  is  in  poor 
health  and  has  no  means  of  her  own  own  for  the  support  of  herself 
and  of  said  child,  and  that  the  said  Ferdinand  Meyer  and  Isabella 
Meyer  are  persons  of  abundant  means  and  are  fit  and  proper  persons 
to  have  the  care  and  custody  of  said  child,  and  are  devoted  to  the 
interests  of  said  child  ; 

I  do  hereby  order  that  such  adoption  of  Donald  West  by  Ferdinand 
Meyer  and  Isabella  Meyer  be  and  the  same  hereby  is  allowed  and 
confirmed,  and 

Do  hereby  direct  that  the  said  Donald  West  be  henceforth  re- 
garded and  treated  in  all  respects  as  the  lawful  child  of  said  Ferdi- 
nand Meyer  and  Isabella  Meyer,  his  wife. 

Dated  at  Albany,  in  the  county  of  Albany,  N.  Y. ,  this  7th  dav  of 
March,  1898.  GEORGE  H.    FITTS, 

Albany  County  Surrogate. 
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The  provisions  of  §  13  of  chapter  830,  Laws  1873,  providing 
that  nothing  therein  contained  shall  prevent  the  proof  of  the 
adoption  of  any  child  heretofore  made,  etc.,  applied  only  to  prior 
adoptions  which  were  authorized  by  special  statute.  Carroll  v. 
Collins,  6  App.  Div.  106,  40  Supp.  54,  74  St.  Rep.  667.  The 
adoption  of  a  child  according  to  any  method  practised  in  this 
State  made  prior  to  that  date  was  legalized  by  chapter  830  of 
the  Laws  of  1873.  Children  so  adopted  have  a  right  under  the 
act  of  1887  to  inherit  both  real  and  personal  estate  of  the  person 
adopting  them  as  if  the  legitimate  children  of  such  persons. 
Simons  v.  Bnrrozus,  8  Misc.  388,  59  St.  Rep.  554,  28  Supp.  624. 

Attempted  adoption  by  private  agreement  prior  to  the  enact- 
ment of  Laws  1873,  chapter  830,  is  ineffectual  to  create  the  rela- 
tion of  foster  parent  and  child,  or  to  give  such  child  any  status 
as  a  contestant  of  a  will.  Matter  of  Thome,  155  N.  Y.  140.  It 
is  held,  in  Dodin  v.  Dodin,  16  App.  Div.  42,  44  Supp.  800,  affirm- 
ing 17  Misc.  35,  40  Supp.  748,  that  a  child  adopted  in  1886,  is, 
under  the  provisions  of  the  statute  of  1873,  entitled  to  take  prop- 
erty under  the  provisions  of  a  will  of  its  adopted  father  directing 
that  the  remainder  of  the  estate  shall  "  descend  and  be  distributed 
according  to  the  laws  of  the  State  of  New  York." 

Where  an  alleged  adopted  daughter  sought  to  compel  a  filing 
of  an  inventory,  and  the  adoption  was  denied,  it  was  held  that 
the  surrogate  might  properly  investigate  the  question  of  adop- 
tion before  making  the  order  compelling  the  filing  of  the  inven- 
tory. Matter  of  Comins,  9  App,  Div.  492,41  Supp.  323.  A  child 
legally  adopted  under  the  laws  of  another  State,  substantially 
similar  to  our  own,  is  exempt  from  the  Collateral  Inheritance 
Tax.  No  evidence  of  formal  adoption  is  required.  Matter  of 
ButleTy  34  St.  Rep.  109. 
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ARTICLE  I. 
General  Powers  of  the  Court. 

An  attachment  will  issue  against  an  attorney  for  not  paying 
over  money  collected  for  his  client.  People  v.  Smith,  3  Cai.  221  ; 
People  ex  rel.  Bacon  v.  Wilson,  5  Johns.  368.  Where  it  appears 
that  an  attorney  has  money  belonging  to  his  client  collected  in  a 
professional  capacity,  which  he  refuses  to  pay  over,  the  court  will 
compel  him  so  to  do  on  motion,  and  will  not  compel  the  client  to 
resort  to  an  action.  Matter  of  Mertian,  29  Hun,  459,  affirmed,  on 
reargument,   17  Weekly  Dig.  163. 

The  remedy  for  an  act  of  the  attorney  or  counsel  not  consist- 
ent with  his  relation  to  the  court  is  by  a  summary  proceeding 
and  not  by  formal  action.  Foster  v.  Townshend,  2  Abb.  N.  C. 
29,  68  N.  Y.  203,  reversing  6  Daly,  136,  and  partially  overruling 
12  Abb.  Pr.  (N.  S.)  469.  The  court  has  jurisdiction  to  entertain  a 
summary  proceeding  by  a  client  against  an  attorney  for  miscon- 
duct.    Kuhne  v.  Daley,  23  Hun,  282. 

The  Court  of  Chancery  had  power  to  make  an  order  upon  peti- 
tion requiring  a  solicitor  to  pay  over  money  collected  by  him ; 
and  will  on  his  default  entertain  an  application  to  commit  him 
or  remove  him  from  the  office.  Matter  of  Bleaklcy,  5  Pai.  311. 
It  was  said,  in  Saxton  v.  Wyckoff,  6  Pai.  182,  that  the  Supreme 
Court  is  competent  to  give  a  complainant  against  an  attorney 
any  equitable  relief  to  which  he  is  entitled,  and  such  court  is  the 
appropriate  tribunal  to  settle  a  controversy  between  an  attorney 
and  client  in  relation  to  the  duties  of  the  attorney  as  an  officer 
of  the  court,  and  therefore  an  injunction  ought  not  to  be  granted 
to  compel  a  defendant  in  an  action  for  making  an  application  to 
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the  court  to  compel  an  attorney  to  pay  over  moneys  received  in 
his  professional  capacity. 

The  theory  upon  which  the  proceeding  is  based,  is  that  the 
attorney  is  an  officer  of  the  court,  and  in  order  that  the  proceed- 
ing may  lie,  he  must  be  such  officer  in  respect  to  the  particular 
wrong  which  it  is  sought  to  repair  ;  and  it  was  at  one  time  held, 
that  where  an  attorney  of  the  Superior  Court  of  the  city  of  New 
York,  who  was  also  an  attorney  of  the  Supreme  Court,  was  re- 
tained to  defend  a  suit  in  the  former  court,  that  the  Supreme 
Court  had  no  power  to  require  him  to  pay  over  money,  but  that 
the  matter  belonged  exclusively  to  the  Superior  Court.  Ex  parte 
Kctcliuni,  4  Hill,  564.  Upon  a  summary  application,  the  inquiry 
is,  what  money  has  the  attorney  received  belonging  to  the  client, 
which  equity  and  justice  required  him  to  pay  over.  The  pro- 
ceeding is  incident  to  the  equitable  powers  of  the  court,  and  the 
court  should  not  estop  either  party  by  rules  of  evidence  which 
w^ould  prevent  the  ascertainment  of  the  truth.  So  held  as  to  the 
introduction  of  parol  evidence  to  vary  the  attorney's  receipt. 
Purely  V.  Stewart,  16  Weekly  Dig.  284. 

The  provision  of  the  Code  of  Procedure  as  to  agreements  be- 
tween attorney  and  client  for  compensation  to  the  former  did 
not  deprive  the  court  of  its  supervisory  power  over  dealings  be- 
tween attorney  and  client,  and  such  power  will  be  exercised  in  a 
summary  way  as  formerly,  to  prevent  overreaching,  oppression,  or 
fraud.     Barry  v.  Whitney,  3  Sandf.  696. 

It  was  held,  in  Matter  of  Forster,  49  Hun,  114,  17  St.  Rep.  115, 
that  the  summary  proceeding  in  the  State  courts  is  not  main- 
tainable to  require  an  attorney  to  pay  over  money  where 
the  services  were  rendered  as  counsel  of  another  court  not  a 
State  court,  but  a  court  of  separate  jurisdiction,  and  it  seems 
also  in  this  same  case,  in  the  opinion  of  Daniels,  J.,  that  even  if 
such  summary  application  would  be  entertained  under  the  cir- 
cumstances, yet,  several  claimants  cannot  combine  in  a  single 
proceeding  for  such  purpose. 

It  has  been  held,  however,  that  the  court  may  compel  an  at- 
torney to  pay  over  moneys,  although  they  were  collected  upon 
the  settlement  of  an  action  in  another  State.  Matter  of  Batter- 
son  V.  Osborne,  44  St.  Rep.  837,  18  Supp.  431. 

It  is  in  the  discretion  of  the  court  whether  it  will  proceed  by 
attachment  to   compel   the  attorney  to   pay  over  money  to  the 
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client,  or  leave  the  client  to  his  action,  and  therefore  appeal  does 
not  lie  to  Court  of  Appeals  unless  the  relief  is  denied  for  lack  of 
jurisdiction.  Matter  of  Schell,  128  N.  Y.  67,  38  St.  Rep.  442, 
aflfirming  58  Hun,  440,  34  St.  Rep.  928,  12  Supp.  790. 

The  order  of  a  surrogate  directing  an  attorney  to  deposit 
money  collected  for  the  estate,  is  discretionary  and  not  appeal- 
able.    Matter  of  De  Oraindi,  31  St.  Rep.  744,  9  Supp.  873. 

'1 
ARTICLE  II. 

Who   May   Bring    the    Proceeding;    Relation   of    At- 
torney AND  Client  Must  Exist. 

The  summary  remedy  lies  only  when  the  money  is  received  by 
the  attorney  in  a  professional  capacity,  and  where  a  trust  arises 
solely  through  his  relation  to  his  client.  Matter  of  Husson,  26 
Hun,  130,  62  How.  Pr.  358.  See  this  case  for  facts  under  which 
it  was  held  that  merely  the  relation  of  debtor  and  creditor  ex- 
isted. 

It  has  been  held,  however,  that  in  order  to  entitle  a  client  to 
the  summary  remedy,  it  is  sufficient  if  the  attorney  received  the 
money  in  his  professional  capacity,  and  it  is  not  necessary  that 
he  should  have  received  it  in  any  particular  legal  proceeding. 
Grant's  Case,  8  Abb.  Pr.  357;  Ex  parte  Staats,  4  Cow.  76.  In 
Grant's  Case,  supra,  the  attorney  received  money  to  invest  on 
bond  and  mortgage,  but  did  not  do  so,  and  upon  its  appearing 
that  he  would  not  have  been  so  employed  if  he  had  not  been  an 
attorney,  it  was  held  that  the  summary  remedy  would  lie. 

As  to  what  constitutes  the  relation  of  attorney  and  client,  see 
Matter  of  Lamer,  20  Wkly.  Dig.  73,  where  it  was  held  that 
where  an  attorney  was  employed  to  avoid  an  apprehended  pro- 
cedure for  foreclosure  of  a  mortgage,  his  services  were  profes- 
sional services,  and  that  money  delivered  to  him  for  such  pur- 
pose was  received  in  a  professional  capacity.  The  relation  of 
attorney  and  client  exists  where  the  attorney  undertakes  to  col- 
lect a  claim  upon  a  contingent  fee ;  such  a  contract  does  not 
show  the  relation  of  principal  and  agent.  Matter  of  Tracey, 
I  App.  Div.  113,  37  Supp.  65,  72  St.  Rep.  219. 

Where  an  attorney  purchased  property  at  a  sale  on  his  client's 
execution,  and  subsequently  sold  the  same  at  an  advanced  price, 
it  was  held  that  he  could  be  compelled  summarily  to  pay  over 
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the  profits  to  his  client,  and  should  be  committed  to  close 
custody  in  case  of  default,  and  that  the  amount  of  such  profits 
could  be  summarily  ascertained  by  reference.  Matter  of  Fried- 
man, 27   Hun,  301. 

Where  an  attorney  in  a  foreclosure  action  receives  his  client's 
surplus  moneys,  and  fails  to  pay  the  same  over  to  the  referee  or 
county  treasurer,  a  summary  proceeding  by  attachment  lies. 
Matter  of  Silvernail,  45  Hun,  575.  It  has  been  held  that  where 
an  attorney  received  money  in  payment  of  costs  awarded  to  his 
client  on  an  erroneous  order,  which  order  was  subsequently  re- 
versed, and  he  has  never  paid  such  money  over  to  the  client,  and 
still  has  it  in  his  hands,  he  may  be  compelled  by  order  to  restore 
the  money  upon  the  reversal  of  the  original  erroneous  order. 
Forstman  v.  ScJiiilting,  108  N.  Y.  no,  affirming  24  Wkly.  Dig. 
200.  As  to  when  the  conduct  of  attorneys  in  refusing  to  de- 
liver an  extension  to  the  mortgage  procured  for  the  client  does 
not  indicate  good  faith,  and  under  what  circumstances  the  court 
will  compel  such  delivery,  see  Matter  of  Robertson  v.  Clock,  18 
App.  Div.  363,  46  Supp.  87,  80  St.  Rep.  87. 

Though  in  most  cases  it  is  stated  that  the  summary  remedy  by 
attachment  lies  only  where  the  relation  of  attorney  and  client 
exists.  It  has  been  held  that  where  an  attorney  by  fraud  pro- 
cures from  the  court  an  order  by  which  he  obtains  money  from  a 
party  not  his  client,  he  may,  nevertheless,  be  proceeded  against 
summarily  by  attachment.  Wilmcrdiugs  v.  Fozvler,  14  Abb.  Pr. 
(N.  S.)  249,  afifirming  45  How.  Pr.  142  ;  S.  C  Fozvler  \.  Lozuenstein, 
7  Lans.  167.  See,  however,  15  Abb.  Pr.  (N.  S.)  86,  where  it  was 
held  that  the  fraud  in  question  was  not  made  out.  For  a  case 
where  a  motion  was  made  to  compel  an  attorney  to  pay  a  check 
given  to  an  adverse  party,  see  Wilkinson  v.  Gill,  14  Wkly.  Dig. 
231. 

The  summary  remedy  will  only  be  allowed  on  motion  of  the 
client  and  will  not  lie  on  the  motion  of  one  who  merely  advanced 
money  to  the  attorney  for  the  client.  Hess  v.  Joseph,  7  Robt. 
609.  The  summary  remedy  does  not  lie  against  an  attorney  to 
redress  wrongs  in  transactions  which  have  no  relation  to  the  acts 
of  the  attorney  in  his  professional  capacity,  even  though  at  the 
time  he  was  employed  as  an  attorney  for  the  petitioner  in  other 
matters.     Matter  of  Husson,  1 3  Wkly.  Dig.  542. 

It  was  only  where  the  relation  of  attorney  and  client    exists 
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that  the  summary  remedy  will  lie,  and  there  is  no  such  relation 
between  an  attorney  employed  in  the  prosecution  of  a  case,  and 
other  officers  of  the  court,  whose  services  become  necessary; 
and  therefore  the  remedy  does  not  lie  in  favor  of  such  other 
court  officers  against  the  attorney  to  compel  the  payment  of  the 
court  officers'  fees.     Lavioreiix  v.  Morris,  4  How.  Pr.  245. 

The  summary  remedy  only  lies  where  the  relation  of  attorney 
and  client  exists,  and  does  not  lie  where  the  relation  is  merely 
one  of  debtor  and  creditor;  and  thus  where  an  attorney  has  col- 
lected counsel  fees  for  his  counsel,  such  fees  cannot  be  collected 
by  the  counsel  on  summary  remedy  to  the  court.  Matter  of 
Has  kins,  18  Hun,  42. 

It  is  only  where  the  money  is  collected  in  a  professional  capac- 
ity as  attorney,  that  the  summary  action  of  the  court  may  be 
invoked,  and  though  a  person  be  an  attorney,  if  he  collect 
money,  or  refuse  to  pay  it  over  in  any  other  than  a  professional 
capacity,  the  summary  proceeding  does  not  lie.  Thus  where  an 
attorney  collected  money  as  a  land  agent,  and  received  such 
money  in  his  capacity  of  land  agent,  and  not  as  an  attorney-at- 
law,  it  was  held  that  the  attachment  could  not  be  sustained,  but 
the  client  must  resort  to  an  action.  Matter  of  Dakin,  4  Hill,  42. 
The  mere  fact  that  one  is  an  attorney,  and  also  holds  a  power  of 
attorney  over  another  to  collect  amount  due  on  a  certificate  of  a 
benefit  society,  does  not  create  relation  of  attorney  and  client, 
so  as  to  support  summary  proceedings  to  compel  the  payment  of 
money  collected.  Matter  of  Hillebrandt,  33  App.  Div.  191,  53 
Supp.  353. 

For  a  case  where  it  was  held  that  the  summary  remedy  should 
be  denied  and  the  petitioner  left  to  his  action  on  the  ground 
that  the  relation  of  attorney  and  client  did  not  exist,  see  Matter  of 
Sard}',  47  St.  Rep.  308,  19  Supp.  575.  For  a  case  where  it 
was  held  that  the  summary  remedy  did  not  lie  on  the  ground 
that  the  attorney  under  the  circumstances  was  not  authorized  to 
pay  over  the  money,  see  Matter  of  Smyley,  46  St.  Rep.  824,  19 
Supp.  266.  Where,  in  a  summary  proceeding  against  an  at- 
torney, the  value  of  his  services  is  in  dispute,  and  it  is  con- 
ceded that  he  has  performed  some  services,  the  court  will  not 
summarily  order  him  to  surrender  to  the  client  securities  which 
are  in  his  hands.  Matter  of  McKirvin  v.  Nafis,  59  St.  Rep.  lOi, 
27  Supp.  723. 
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It  was  held,  in  Berks  v.  Hotchkiss,  82  llun,  27,  31  Supp.  16,  63 
St.  Rep.  354,  that  the  General  Term  would  not  interfere  in  a 
summary  manner  in  quarrels  between  attorney  and  client,  un- 
less the  former  had  been  guilt}'  of  such  unprofessional  and  dis- 
honest conduct  as  to  require  his  disbarment  and  discipline  ;  for 
instance,  it  will  not  compel  him  to  carry  out  a  stipulation  given 
in  consequence  of  a  failure  to  apply  in  time,  although  charges  of 
deception  are  made.  Where  a  guardian  paid  for  services  per- 
formed by  an  attorney  for  an  infant,  it  was  held  that  if  such 
services  were  wrongfully  charged  to  the  estate,  the  remedy  was 
by  a  settlement  of  the  guardian's  account,  and  that  the  attorney 
could  not  be  summarily  compelled  to  pay  over  the  money. 
Matter  of  Holland  Trust  Company,  y6  Hun,  323,  59  St.  Rep.  85, 
27  Supp.  687.  It  was  held  that  the  motion  to  compel  the 
restitution  of  money  received  by  an  adverse  attorney,  and  paid 
to  his  client  in  good  faith,  should  be  directed  against  such  client, 
and  not  against  the  attorney.  Eliott  v.  King,  3  Month.  L.  Bui. 
60 ;  see  Sims  v.  Brown,  6  T.  &  C.  5,  64  N.  Y.  660. 

The  pendency  of  the  action  against  an  attorney  for  moneys 
withheld,  in  which  action  he  has  been  arrested,  is  suf^cient 
ground  for  refusing  the  summary  remedy.  Matter  of  Mot t,  '>,6 
Hun,  569.  If  the  client  proceeds  by  action  to  recover  money 
from  an  attorney  wrongfully  withheld,  it  is  a  waiver  of  his  rights 
to  proceed  by  attachment.  Cottrell  v.  Finlayson,  4  How.  Pr. 
242,  2  Code  R.  116.  It  has  been  held,  however,  in  Gabrial  v. 
ScJiillingcr  Fire  Proof  Cement  Co.,  24  Misc.  313,  52  Supp.  1127, 
that  the  bringing  of  an  action  at  law  for  the  recovery  of  money 
from  an  attorney  does  not  preclude  the  client  from  resorting  to 
the  summary  proceeding,  and  that  where  the  verdict  of  a  jury 
established  the  fact  that  the  attorney  received  a  specified  sum 
from  his  client  to  apply  to  a  specific  purpose,  and  failed  so  to 
do,  the  court  is  warranted  in  making  a  summary  order  for  its 
repayment. 

The  summary  proceeding  to  compel  an  attorney  to  pay  over 
money  wrongfully  withheld  can  only  be  brought  by  the  client,  and 
cannot  be  brought  by  an  assignee  of  the  client.  Matter  of  Sc he II, 
58  Hun,  440,  34  St.  Rep.  928,  12  Supp.  790  ;  but  see  S.  C.  128  N.  Y. 
67  ;  Bowen  v.  Smidt,  49  St.  Rep.  647,  20  Supp.  735.  For  a  case 
where  summary  proceeding  was  denied  to  petitioners  who  were 
assignees,  see  Matter  of  Post  v.  Evarts,  31  St.  Rep.  123,  9  Supp. 
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370.  Bnt  where  an  assignment  of  a  claim  was  agreed  upon 
pending  an  action,  with  knowledge  of  the  attorney,  by  whose 
advice  a  formal  assignment  was  delayed  until  after  judgment,  the 
assignees  may  maintain  summary  proceedings  to  compel  the 
payment  of  moneys  collected  on  the  judgment,  because  the  at- 
torney will  be  deemed  to  have  prosecuted  the  action  for  the 
benefit  of  the  assignee.  Matter  of  Gillespie  v.  Midholland,  12 
Misc.  40,  33  Supp.  33,  66  St.  Rep.  532,  aflfirming  8  Misc.  511,  59 
St.  Rep.  407,  28  Supp.  754. 

ARTICLE  III. 
Procedure  ;  Claim  of  Lien  ;  Reference,  Etc. 

The  papers  in  a  motion  to  compel  an  attorney  to  pay  over 
should  not  be  entitled  in  the  action.  Hess  v.  Joseph,  7  Robt. 
609.  If  a  firm  appears  as  attorney  in  an  action,  it  is  not  neces- 
sary to  join  al'  the  members  of  the  firm  in  a  proceeding  to 
compel  the  payment  of  money  to  the  client,  where  it  appeared 
that  the  attorney  proceeded  against  personally  received  the 
money,  and  appropriated  it  to  his  own  personal  use.  Matter  of 
Wolfe,  51  Hun,  407,  21  St.  Rep.  224,  4  Supp.  239. 

Before  a  client  can  have  the  summary  remedy  of  attachment  a 
demand  is  necessary.  Ex  parte  Ferguson,  6  Cow,  596  ;  Cottrell 
\.  Finlayson,  \  How.  Pr.  242,  2  Code  R.  116.  If  an  attorney 
withholds  money  wrongfully,  a  demand  is  suf^cient  to  support 
a  summary  remedy,  even  though  the  demand  be  for  too  much, 
where  the  attorney  refuses  to  pay  over  any  of  the  money. 
Matter  of  Ackerman  v.  Wagner,  29  St.  Rep.  166,  8  Supp.  457,  5 
Silv.443. 

It  has  been  held  that  where  parties  have  been  injured  by  the 
misconduct  of  attorneys  in  an  action,  an  application  for  a  sum- 
mary remedy  should  be  to  the  court  in  which  the  judgment  was 
recovered.  Weidersuni  v.  Naiiniann,  10  Abb.  N.  C.  149.  It  has 
been  held  in  Grangier  v.  Hughes,  56  Super.  Ct.  346,  3  Supp.  828, 
that  the  summary  remedy  to  compel  an  attorney  to  pay  over 
moneys  should  be  made  in  an  action  in  which  the  misconduct 
was  committed,  and  not  in  an  action  against  the  attorney  to 
recover  for  the  misconduct ;  and  in  this  case  it  was  held,  also, 
that  if  the  attorney  fails  to  object  to  the  maintenance  of 
the    proceedings,    or   to    an  order  of    reference   until  such  time 
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when  an  action  by  a  client  will  be  barred  by  the  statute  of 
limitations  ;  the  court  will  not  dismiss  the  proceedings  or  remit 
the  petitioner  to  his  action,  nor  will  the  fact  that  the  attorney 
retained  the  money  in  good  faith  in  settlement  of  the  contro- 
versy as  to  his  right  to  retain  it  be  a  legal  answer  to  the  summary 
application.  The  Statute  of  Limitations  applies  in  a  summary 
proceeding  for  the  payment  of  moneys  by  an  attorney,  because 
such  proceeding  is  a  civil  remedy,  and  in  order  to  succeed  there- 
in, a  legal  right  must  be  established.  People  v.  Brotherson,  36 
Barb.  662;  Van  Tassel  v.  Van  Tassel,  ^\  Barb.  439;  compare, 
however,  Grangier  v.  Hughes,  3  Supp.  828,  56  Super.  Ct.  346. 
If  in  a  summary  proceeding  to  compel  the  payment  of  money  by 
an  attorney,  who  has  submitted  to  the  jurisdiction  of  the  court, 
which  proceeding  was  brought  by  a  receiver  of  the  client,  the 
latter  cannot  subsequently  object  that  the  court  had  no  jurisdic- 
tion in  the  summary  application.  Yates  v.  Heath,  23  St.  Rep. 
362. 

Upon  a  summary  proceeding  to  compel  an  attorney  to  pay 
over  moneys  collected  in  his  professional  capacity,  the  fact  that 
the  attorney  in  good  faith  claims  a  lien  upon  the  fund  for 
services  does  not  entitle  the  attorney  as  a  matter  of  right  to  a 
trial  by  jury;  but  the  court  may  order  a  reference  as  to  the 
extent  of  the  claim,  and  upon  the  confirmation  of  the  report  of 
such  referee  showing  the  balance  due  the  client,  the  attorney 
will  be  ordered  to  pay  it  over.  Matter  of  Fine  ke,  6  T^dXy,  in. 
Even  though  the  attorney  claim  a  lien  in  good  faith  on  a  fund 
for  services,  he  will  nevertheless,  on  motion,  be  summarily  com- 
pelled to  pay  the  sum  over  to  the  client.  Matter  of  Fincke,  6 
Daly,  III.  The  mere  fact  that  the  attorney  claims  a  lien  on  the 
money  in  good  faith  is  not  ground  for  refusing  the  summary 
remedy  by  attachment.  Bozvlhig  Green  Savings  Bank  v.  Todd, 
52  N.  Y.  489,  afifirming  64  Barb.  146,  distinguished  in  Porter  v. 
Family,  39  Super.  Ct.  (J.  &  S.)  239.  If  an  attorney  retain  money 
collected  on  his  client's  judgment  in  good  faith,  and  under  the 
supposition  that  he  is  entitled  thereto,  under  his  special  contract 
for  services,  the  court  may,  nevertheless,  summarily  order  him  to 
pay  over  such  money,  although  it  will  consider  the  circumstances 
of  the  case  in  determining  whether  the  question  should  be  de- 
cided summarily.  Matter  of  Chittenden,  ^  St.  Rep.  606,  affirmed, 
without  opinion,  105  N.  Y.  679. 
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In  Sackctt  v.  Brccn,  3'  Supp.  473,  it  was  held  that  an  action 
was  the  proper  remedy  for  the  recovery  of  money  by  a  cHcnt 
wron<jfully  withheld  by  an  attorney,  where  there  is  a  dispute  as 
to  the  proper  deduction  for  the  attorney's  services.  It  is  no 
answer  to  a  summary  application  to  set  up  a  lien  for  services. 
Matter  of  Gillespie  v.  Miilholland,  12  Misc.  40,  33  Supp.  33,  66 
St.  Rep.  532,  affirming  8  Misc.  511,  59  St.  Rep.  407,  28  Supp. 
754.  It  was  held  that  in  order  to  prevent  the  giving  of  summary 
relief  by  the  court,  where  an  attorney  asserts  a  counterclaim, 
such  assertion  must  be  shown  sufificiently  to  justify  a  formal  in- 
vestigation thereof.  Matter  of  Tracey,  i  App.  Div.  113,  37 
Supp.  65,  72  St.  Rep.  219.  Where  an  attorney  collected  money 
under  an  agreement  to  retain  25  percent,  for  his  services,  he  may 
be  ordered  summarily  to  pay  over  the  balance.  Matter  of 
Sprague  v.  Horton,  46  St.  Rep.  17,  18  Supp.  165.  If  an  attor- 
ney collects  the  claim  on  instalments  he  may  be  compelled  to 
pay  over  the  collections  as  they  are  made,  and  is  only  entitled  to 
his  percentage  from  the  cash  actually  collected.  Matter  of 
Tracey,  i  App.  Div.  113,  37  Supp.  65,  72  St.  Rep.  219,  afifirmed, 
149  N.  Y.  608.  If  upon  a  summary  proceeding  there  is  a  dis- 
puted question  of  fact  between  the  attorney  and  his  client  as  to 
the  existence  of  a  special  agreement  fixing  the  attorney's  rate  of 
compensation,  the  court  has  power  to  determine  such  question 
of  fact.  Porter  v.  Family,  39  Super.  Ct.  (J.  &  S.)  219  ;  Matter  of 
Fielduian,  27  Hun,  301.  Questions  relating  to  an  attorney's 
lien,  etc.,  may,  in  a  summary  proceeding,  be  determined  by  ref- 
erence. Brown  v.  Mayor  of  Nezv  York,  11  Hun,  21.  But  see 
Matter  of  Yenni,  2  Month.  L.  Bui.  2,  where  it  was  held  that 
where  the  facts  as  to  a  contract  for  services  are  disputed,  the  court 
may  leave  the  client  to  an  action.  For  a  discussion  of  the  power 
of  the  court  to  determine  facts  upon  a  reference  in  this  summary 
proceeding,  and  a  determination  as  to  the  amount  due  under  the 
circumstances,  see  Matter  of  Kiiapp,  85  N.  Y.  284,  reversing  8 
Abb.  N.  C.  308.  While  the  court  may  order  a  reference,  if  there 
is  a  dispute  as  to  the  facts  of  the  sum  due,  yet,  where  the  value  of 
the  attorney's  services  can  be  readily  ascertained,  it  is  proper 
for  the  court  to  decide  the  value,  and  order  the  attorney  to  pay 
over  the  remainder  without  sending  the  matter  to  a  referee,  or 
compelling  the  petitioner  to  resort  to  an  action.  Waterbiiry 
V.  Eldridge,  5   Supp.   324.     In  a  proceeding  to  compel  an  attor- 
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ney  to  deliver  papers,  the  proper  course  is  to  direct  a  reference 
to  surrender  the  amount  due,  where  it  appears  that  there  is  still 
due  the  attorney  an  indefinite  amount.  Matter  of  Taylor  Iron 
&  Steel  Company  v.  Higgins,  49  St.  Rep.  645,  20  Supp.  960.  A 
reference  may  be  ordered  in  the  summary  proceeding  to  compel 
an  attorney  to  pay  over  money  to  the  client.  Matter  of  Gillespie 
V.  Mulholland,  12  Misc.  40,  33  Supp.  33,  66  St.  Rep.  532.  But 
where  it  appears  that  an  attorney  has  rendered  an  itemized  bill 
and  that  it  has  been  paid,  there  is  no  occasion  for  the  reference, 
and  the  client  should  be  required  summarily  to  pay  over  moneys 
due.  Matter  of  Waterbury  v.  Eldridge,  24  St,  Rep.  429,  5  Supp. 
324,  I  Silv.  292.  Where,  on  a  summary  motion,  there  is  no  dis- 
pute as  to  what  services  the  attorney  actually  performed,  a  ref- 
erence or  trial  is  unnecessary,  for  the  court  has  only  to  fix  a 
reasonable  amount  of  compensation  for  such  services.  Ferdoji  v. 
Ferdon,  i  App.  Div.  629,  36  Supp.  741,  71  St.  Rep.  671.  Even 
if  the  affidavits  by  an  attorney  in  a  summary  proceeding  are 
evasive  and  unsatisfactory,  they  cannot  be  disregarded,  and  if 
they  present  an  issue  as  to  the  capacity  in  which  he  acted,  or  as 
to  the  existence  or  extent  of  a  lien  upon  the  funds,  it  is  the  duty 
of  the  court  to  institute  an  inquiry  by  reference,  and  not  to 
assume  that  there  has  been  professional  misconduct,  solely  be- 
cause the  attorney's  affidavit  is  distrustful.  Matter  of  II.,  an 
Attorney,  87  N.  Y.  521,  14  Wkly.  Dig.  259,  63  How.  Pr.   152. 

On  a  summary  application,  where  the  attorney  is  shown  to  be 
in  possession  of  his  client's  money,  and  was  called  upon  to 
account,  he  is  bound  to  show  in  detail  what  he  has  done  with  it, 
and  to  justify  its  expenditure  or  retention.  Matter  of  Raby,  2<^ 
App.  Div,  225,  51  Supp.  552.  An  attorney  should  not  be  allowed 
to  retain  his  client's  money  for  what  appeared  to  be  excessive 
charges,  when  the  only  evidence  to  support  such  charges  is  his 
opinion  that  they  were  fair.  He  should  be  required  to  produce 
legal  experience  upon  the  question  of  the  value  and  the  neces- 
sity of  the  services.  Matter  of  Raby,  25  Misc.  240,  55  Supp.  87, 
89  St.  Rep.  87.  Where  moneys  were  recovered  for  the  client, 
and  the  attorney  directed  a  referee  to  pay  the  sum  to  one  to 
whom  the  attorney  was  indebted,  the  attorney  cannot  claim  that 
he  has  not  received  such  moneys  on  a  summary  application  by 
the  client  to  compel  him  to  pay  over.  Kent  v.  Rockivcll,  89  Hun, 
88,   34  Supp.    1041.  69  St.   Rep.  13.     If,  on  a  reference  in  a  sum- 
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mary  proceeding,  the  attorney  sustain  a  claim  to  an  unliquidated 
amount  due  him  for  services,  it  is  improper  to  charge  him  with 
interest  on  the  balance  prior  to  the  commencement  of  the  pro- 
ceeding. Grangier  v.  Hughes,  56  Supr.  Ct.  346,  3  Supp.  828. 
It  was  held,  in  Matter  of  Post  v.  Evarts,  31  St.  Rep.  123,  9  Supp. 
370,  that  an  order  for  the  payment  of  money  on  a  suinmary 
application  could  not  be  granted,  unless  the  claim  of  the  petition- 
ers is  free  from  every  reasonable  doubt. 

If  an  attorney  fails  to  pay  over  the  money  to  his  client  he  is 
punishable  as  for  a  contempt  of  court.  Matter  of  Steneirt,  24 
Hun,  246.  If  an  attorney  be  ordered  to  pay  over  money  to  his 
client  in  a  particular  manner,  and  refuse,  he  is  guilty  of  a  con- 
tempt. Matter  of  McBride,  6  App.  Div.  376,  39  Supp.  579. 
Where  an  order  has  once  been  made  requiring  an  attorney  to 
pay  money  to  his  client,  he  cannot  question  the  order  collaterally 
in  a  proceeding  to  punish  him  for  contempt  in  disobeying  the 
order.     Matter  of  Bornemann,  6  App.  Div.  524,  39  Supp.  686. 

Petition  for  Order  Requiring  Respondent  to  Pay  over  Money 
Belonging  to  Petitioner. 

NEW  YORK  SUPREME  COURT— County  of  New  York. 

In    the    Matter    of    the    Application   of     Mary 

Raby  for  an    Order  Requiring  John  Doe   to  \        r\-         a 

pay  over  moneys  received  by  him  belonging  to  i'  ^9  -^PP-  ^iv.  226. 
Mary  Raby. 


To  the  Supreme  Court  of  the  State  of  New  York  ; 

The  petition  of  Mary  Raby  respectfully  shows  : 

First.  That  your  petitioner  resides  at  No.  92  Cherry  Street  in  the  city 
of  New  York.  That  one  John  Doe  is  and  was  at  all  the  times  here- 
inafter mentioned  an  attorney-at-law  with  an  office  at  No.  5  Beekman 
Street  in  this  city.  That  a  short  time  prior  to  the  3d  day  of  July, 
1896,  your  petitioner  was  induced  by  her  husband  William  Raby,  to 
whom  she  had  been  married  for  a  period  of  a  little  over  two  months, 
to  accompany  him  to  the  ofifice  of  the  said  John  Doe  at  No  5  Beekman 
Street,  in  the  city  of  New  York,  for  the  purpose  of  completing  the 
arrangements  for  the  procurement  of  a  loan  of  $9,000  which  he  had 
theretofore  negotiated  through  Divid  Tim,  a  real  estate  agent  of 
West  34th  Street,  in  this  city,  which  said  loan  was  to  be  secured  by 
a  mortgage  on  property  then  owned  by  your  petitioner  at  No.  92 
and  No.  94  Cherry  Street  in  the  city  of  New  York. 

Second,   That  afterwards,  to  wit,  upon  the  3d    day  of  July,  1896, 
the  said  mortgage  was  executed  at  the  office  of  the  said  John  Doe, 
and  the  amount  thereof,  to  wit,  the  sum  of  $9,000,  was  paid  to  your 
93 
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petitioner  and  her  husband,  William  Raby.  That  out  of  the  said 
sum  of  $9,000  the  sum  of  over  $2,000  was  retained  by  the  said  John 
Doe  as  his  fee,  as  he  claimed,  for  services  in  closing  the  loan  and  in 
payment  for  a  lien  or  mortgage  which  he  claimed  was  then  of  rec- 
ord against  the  property.  'Fhat  your  petitioner  knows  now  that 
at  that  time  there  were  no  incumbrances  in  the  way  of  liens  or  mort- 
gages of  the  property.  That  the  only  incumbrance  against  the  said 
property  was  the  taxes  and  water  rates  at  that  time. 

Third.  That  on  the  said  3d  day  of  July,  1896,  your  petitioner's 
husband,  William  Raby,  through  fraud,  trickery,  and  deceit,  and 
through  representations  made  by  him,  that  he  could  better  act  as 
manager  of  said  premises  by  appearing  as  the  owner  thereof,  induced 
your  petitioner  to  convey  to  him  the  said  premises.  No.  92  and  No.  94 
Cherry  Street,  without  any  consideration  having  been  paid  by  him 
therefor,  except  upon  the  understanding  that  your  petitioner  was  to 
continue  as  the  owner  of  said  premises  and  to  collect  all  the  rents,  and 
that  he,  the  said  William  Raby,  was  to  merely  act  as  her  agent,  and 
on  the  further  understanding  that  he,  the  said  William  Raby,  would  not 
sell,  mortgage,  or  lease  the  said  premises,  but  would  on  the  request 
of  your  petitioner  reconvey  the  said  premises  to  her  at  any  time. 

Fourth.  That  the  said  John  Doe  made  a  statement  to  your  peti- 
tioner at  this  time  in  the  presence  of  the  said  William  Raby  that  it 
would  be  for  her  best  interests  to  execute  the  said  deed  and  that 
he  would  arrange  it  so  that  your  petitioner  could  have  the  property 
returned  to  her    at  any  time  that  she  requested  it. 

That  accordingly,  and  relying  upon  the  advice  of  the  said  John 
Doc,  yourpetitionerconveyed  to  the  said  William  Raby  the  said  prem- 
ises, who  thereafter  and  in  violation  of  the  said  agreement  not  to 
sell,  mortgage,  or  lease  the  said  premises,  did  thereafter  fraudulently 
execute  divers  mortgages,  leases,  and  conveyances  of  the  said  prem- 
ises in  fraud  of  the  rights  of  your  petitioner. 

Fifth.  That  shortly  after  the  third  day  of  July,  1896,  to  wit,  on 
or  about  the  i8th  day  of  July,  1896,  your  petitioner  called  at  the 
office  of  the  said  John  Doe,  and  had  a  consultation  with  him  in 
relation  to  certain  matters,  and  that  while  there  the  said  John  Doe 
informed  your  petitioner  that  he  had  been  advised  that  the  said 
Wiliam  Raby  had  mortgaged  and  conveyed  the  said  premises  in  vio- 
lation of  the  said  agreement,  but  that  if  he  were  paid  the  sum  of  S500 
he  would  see  to  it  that  the  property  was  returned  to  your  petitioner. 
That  your  petitioner  then  delivered  to  the  said  John  Doe  a  one  thou- 
sand-dollar bill,  and  requested  him  to  return  to  her  the  sum  of  $500. 
He  responded  that  the  money  would  be  more  secure  in  his  safe. 
That  at  anytime  your  petitioner  wanted  the  money  he  would  deliver 
it  to  her.  Your  petitioner  accordingly  allowed  the  said  John  Doe  to 
retain  the  sum  of  $500. 

Sixth.  That  subsequently  and  prior  to  the  29th  day  of  September, 
1896,  your  petitioner  sold  certain  property  of  which  she  was  then 
the  owner,  situated  at  No.  294  Dean  Street,  in  the  city  of  Brooklyn. 
That  the  said  John  Doe  received  from  the  purchaser  as  the  attorney 
for  your  petitioner  the  sum  of  $4,000  as  the  purchase  price  therefor, 
but  that  he  failed  to  pay  over  the  said  sum   to  your  petitioner,  and 
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out  of  the  said  sum  your  petitioner  has  received  but  the  sum  of 
$60,  which  she  used  to  pay  taxes  on  certain  other  property  then  be- 
longing to  her.  That  subsequently  when  your  petitioner  called  upon 
the  said  John  Doe  for  the  delivery  of  the  said  sum  of  money  the 
said  Doe  informed  your  petitioner  that  he  had  the  sum  deposited 
with  the  Farmers'  Loan  &  Trust  Company  to  the  credit  of  your  peti- 
tioner. 

That  afterwards  your  petitioner  called  at  the  office  of  the  said 
Farmers'  Loan  &  Trust  Company,  and  was  there  informed  that  there 
was  no  money  whatever  on  deposit  there  to  her  credit.  That  when 
she  returned  to  the  office  of  the  said  Doe  and  advised  him  of  the  in- 
formation she  had  received  at  the  office  of  the  Farmers'  Loan  & 
Trust  Company  he  gave  to  your  petitioner  a  certain  paper  purport- 
ing to  be  a  receipt,  in  the  words  and  figures  following,  to  wit  : 
$3,692.  73-iooths  (Thirty-si.x  hundred  and  ninety-two  dollars  and 
73-100)  on  deposit  with  the  Farmers'  Loan  &  Trust  Company,  Dated. 
New  York,  September  29th  1896.     John  Doe. 

Seventh.  That  your  petitioner  has  neither  received  any  part  of 
either  the  said  $3,692.73,  or  of  the  said  sum  of  $500.  That  no 
services  whatever  were  rendered  therefor.  That  the  said  John 
Doe  has  received  ample  remuneration  for  whatever  services  he 
rendered  to  your  petitioner,  he  having  received  for  the  serv- 
ices performed  for  your  petitioner  the  sum  of  $2, 500. 

Eighth.  That  the  said  John  Doe  has  refused  and  neglected  and 
still  refuses  and  neglects  to  pay  over  to  your  petitioner  the  said  sum 
of  $3,692. 73,  and  the  said  sum  of  $500,  respectively,  or  any  part 
thereof,  although  payment  thereof  has  been  duly  demanded,  and 
your  petitioner  therefore  prays  that  an  order  issue  requiring  the  said 
John  Doe  to  pay  over  to  your  petitioner  the  said  sum  of  money  now 
in  his  possession  belonging  to  your  petitioner,  and  your  petitioner 
will  ever  pray. 

That  no  other  or  previous  application  has  been  made  for  an  order 
in  the  premises. 

Dated  New  York,  June  25th,  1898. 

GRUBER  &  BONYNGE, 

(Add  verification.^  Attorneys  for  Petitioner,  etc. 

Order  to  Show  Cause. 

SUPREME  COURT— Erie  County. 


In  the  Matter  of  the  Application  of  the  Heirs  of 

Rosanna  Carlton  to  Compel  the    Payment  by  I  isr  V    e67 

her  Attorney  of  Moneys  received  by  him   as  j  ^5°  ^'  "'•  5"/« 
such. 


Upon  reading  and  filing  the  affidavit  of  William  Foster,  verified 
on  the  ist  day  of  May,  1895,  the  affidavit  of  George  Clinton,  verified 
the  3d  day  of  May,  1895,  the  affidavit  of  Vernon  Cole,  verified  the 
3d  day  of  March,  1895,  the  affidavit  of  Samuel  M.  Welch,  Jr., 
verified  the  3d  day  of  May,  1896,  and  after  hearing  George  Clinton, 
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attorney  for  Thomas  Carletoii.  Samuel  Carleton,  etc,  etc.,  and  Irv- 
ing  Cole,  attorney  for  J.    F.   Dorthy. 

Now,  on  motion  of  George  Clinton,  it  is 

Ordered,  that  John  F.  Dorthy  show  cause  at  a  Special  Term  of  this 
court  to  be  held  at  the  city  of  Buffalo  at  the  city  and  county 
hall,  at  ten  o'clock  in  the  forenoon  of  the  6th  day  of  May,  1895, 
why  he  should  not  be  compelled  to  pay  to  the  heirs  of  Rosanna 
Carleton  the  sum  of  $2,059.40,  with  interest  thereon  from  the  17th 
day  of  November,  1892,  or  to  pay  said  sum  in  court  or  to  the 
referee  herein,  Samuel  M.  Welch,  Jr.,  and  for  such  other  and  further 
relief  as  may  be  proper. 

Let  service  of  this  order  be  made  by  depositing  a  copy  of  the 
same  in  the  postoffice  at  Buffalo,  N.  Y. ,  enclosed  in  a  securely 
sealed  wrapper  postage  prepaid,  directed  to  John  F.  Dorthy,  1106 
Granite  Building,  Rochester,  N.  Y. ,  on  the  3d  day  of  May,  1895. 
That  service  so  made  will  be  sufficient. 

Order  of  Reference. 

At  a  Special  Term  of  the  Supreme  Court  held  in  and  for  Erie  County, 
N.  Y.,  at  the  city  and  county  hall  in  the  city  of  Buffalo,  on  the 
8th  day  of  May,  1895  : 

Present  : — Hon.  Manley  D.  Green,  Justice,  Presiding. 


In  the  Matter  of  the  Application  of  the  Heirs  of 
Rosanna  Carleton  to  Compel  the  Payment  by 
her  Attorney  of  Moneys  received  by  him  as 
such. 


1 50  N.  Y.  567. 


Upon  reading  and  filing  the  affidavit  of  William  Foster,  verified  on 
the  ist  day  of  May,  1895,  the  affidavit  of  George  Clinton,  veri- 
fied on  the  3d  day  of  May,  1895,  the  affidavit  of  Vernon  Cole, 
verified  on  the  3d  day  of  May,  1895,  the  affidavit  of  Samuel  Welch, 
Jr.,  verified  on  the  3d  day  of  May,  1895,  the  order  to  show  cause 
herein  made  at  a  Special  Term  of  this  court  held  on  the  3d  day  of 
May,  1895,  and  after  hearing  George  Clinton,  attorney  for  Thomas 
Carleton,  Samuel  Carleton,  etc.,  and  Irving  W.  Cole,  attorney  for 
John  F.  Dorthy. 

Now,  on  motion  of  George  B.  Clinton,  it  is 

Ordered,  that  Charles  B.  Wheeler  be  and  he  is  hereby  appointed 
referee  herein  to  hear  and  determine  the  amount  and  the  value  of 
the  services  of  John  F.  Dorthy  and  his  lien  upon  the  sum  of  $2,059.40 
now  in  the  possession  of  the  said  John  F.  Dorthy,  and  which  sum 
was  paid  to  him  on  the  19th  day  of  November,  1892. 

That  the  hearing  on  the  issues  to  be  determined  by  said  referee 
shall  take  place  before  the  said  referee  at  his  office  in  the  P>ie  County 
Bank  Building  in  the  city  of  Buffalo,  N.  Y.,  on  the  13th  day  of  May, 
1895,  and  at  such  other  times  and  places  as  such  referee  may  adjourn 
such  proceedings.  That  said  referee  shall  report  the  evidence  ad- 
duced before  him  and  his  decision  thereon,  to  this  court,  and  that 
within   twenty-four  hours  after  a  copy  of  the   decision  of  the  court 
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herein  has  been  served  upon  said  John  F.  Dorthy,  said  John  F.  Dor- 
thy  shall  pay  to  the  referee  herein,  Samuel  M.  Welch,  Jr.,  whatever 
amount  shall  be  found  due  from  said  John  F.  Dorthy  over  and  above 
his  said  alleged  lien. 

Notice  of  Application  to  Confirm  Referee's  Report. 

SUPREME  COURT— Erie  County. 


In  the  Matter  of  the  Application  of  the   Heirs 

of  Rosanna  Carleton  to  Compel  the  Payment     .  i  -q  N  Y    K&7 
by  her  Attorney  of  Moneys  received   by  him    '     "*       '     '  ^ 
as  such. 

Please  take  notice:  that  upon  the  affidavit  of  Vernon  Cole,  veri- 
fied on  the  12th  day  of  July,  1895,  the  report  and  opinion  of  the 
referee,  Charles  B.  Wheeler,  herein,  which  has  been  filed  in  the 
office  of  the  clerk  of  this  court  on  the  12th  day  of  July,  1895,  ^ 
copy  of  which  report  and  opinion  are  hereto  annexed,  the  heirs'  of 
Rosanna  Carleton,  Thomas  Carleton,  Samuel  Carleton,  etc. ,  will 
move  this  court  at  a  Special  Term  thereof  to  be  held  in  the  city  and 
county  hall  in  the  city  of  Buffalo,  New  York,  on  the  21st  day  of 
July,  1895,  at  ten  o'clock  a.  m.,  for  the  confirmation  of  the  report 
of  Charles  B.  Wheeler,  referee,  and  for  an  order  requiring  said 
John  F.  Dorthy  to  pay  to  the  heirs  of  Rosanna  Carleton.  or  their 
attorney,  the  sum  of  $1,909.40,  with  interest  thereon  from  the  ist 
day  of  December,  1892,  besides  the  costs  and  disbursements  in- 
curred by  said  heirs  in  the  proceedings  herein  before  Charles  B. 
Wheeler,  referee,  and  for  such  other  and  further  relief  as  may  be 
proper. 

Dated  Buffalo,  N.  Y.,July  12,   1895. 

Yours,  etc., 

GEORGE  CLINTON, 

Attorney  for,  etc. 

Order  Confirming  Referee's  Report. 

At  a  Special  Term  of  the  Supreme  Court  held  in  and  for  the  county 
of  Erie,  in  the  city  and  county  hall  in  the  city  of  Buffalo,  N.  Y., 
on  the  22d  day  of  July,   1895  : 

Present : — Hon.  Manley  C.  Greer\,  Justice. 


In  the  Matter  of  the  Application  of  the  Heirs 
of  Rosanna  Carleton  to  Compel  the  Payment 
by  her  Attorney  of  Moneys  received  by  him 
as  such. 


-  1 50  N.  Y.  567. 


Upon  reading  and  filing  the  report  of  the  referee,  Charles  B. 
Wheeler,  the  referee's  opinion  and  report  were  filed  in  the  office  of 
the  clerk  of  this  court  the  12th  day  of  July,  1895,  ^^^  affidavit  of  Ver- 
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non  Cole,  verified  the  12th  day  of  July,  1895,  and  notice  of  motion 
herein  dated  July  12th,  1895,  after  hearing  George  Clinton  in  sup- 
port of  the  motion  to  confirm  the  report  of  the  said  referee,  and 
Irvin  V.  Cole  in  opposition  thereto,  and  it  appearing  to  the  satisfac- 
tion of  this  court  that  John  F.  Dorthy  as  attorney  has  in  his  posses- 
sion thesum  of  $1,909.40,  with  interest  from  the  ist  day  of  December, 
1892,  amounting  in  all  to  the  sum  of  $2,205.35,  belonging  to 
Thomas  Carleton,  Samuel  Carleton,  Mary  Ann  Madill,  Esther  Haw- 
thorne, Sarah  Jane  Carleton,  Joseph  Carleton,  William  Carleton,  and 
Rosanna  Tliompson,  heirs  of  Rosanna  Carleton,  deceased,  it  is 

Ordered,  that  said  report  of  the  referee,  Charles  B.  Wheeler,  be 
and  the  same  hereby  is  in  all  respects  confirmed  and  approved  ;  and 
it  is  further 

Ordered,  that  said  John  F.  Dorthy  pay  said  sum  of  $2,205.35,  in 
his  possession  as  attorney  to  George  Clinton  for  and  in  behalf  of  the 
said  heirs  of  Rosanna  Carleton  within  twenty-four  hours  after  the 
service  of  a  copy  of  this  order  upon  said  John  F.  Dorthy,  exclu- 
sive of  Sunday  ;  and  it  is  further 

Ordered,  that  the  costs  and  disbursements  incurred  by  the  said 
heirs  of  Rosanna  Carleton  in  these  proceedings  be  fixed  at  $188.95, 
and  that  said  $188.95  be  paid  to  George  Clinton,  Esq,  ,  within  the 
same  time  as  the  said  sum  of  $2,205.35  ;  and  it  is  further 

Ordered,  that  in  case  said  John  F.  Dorthy  fails  to  pay  said 
amount  of  money  within  the  time  prescribed  he  be  deemed  in  con- 
tempt of  court. 
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ARTICLE  I. 

Power  of  the  Court;  When  Attorneys  may  be  Dis- 
barred.   §§  56,  67-69,  73-80. 

§  56  (in  part.)     [Am'd,  1895]. 

*  *  *  if  the  appellate  division  of  the  Supreme  Court  shall  find  such  person  is  of 
good  moral  character,  it  shall  enter  an  order  licensing  and  admitting  him  to  practise 
as  an  attorney  and  counsellor  in  all  courts  of  the  State.  Race  or  sex  shall  constitute 
no  cause  for  refusing  any  person  examination  or  admission  to  practise.  Any  fraudu- 
lent act  or  representation  by  an  applicant  in  connection  with  his  application  or  admis- 
sion shall  be  sufficient  cause  for  the  revocation  of  his  license  by  the  appellate  division 
of  the  Supreme  Court  granting  the  same.     *    *    * 

L.  1895,  ch.  946. 

§  67.    [Am'd,  1895.]     Suspension  from  practice. 

An  attorney  and  counsellor,  who  is  guilty  of  any  deceit,  malpractice,  crime,  or  mis- 
demeanor, or,  who  is  guilty  of  any  fraud  or  deceit  in  proceedings  by  which  he  was 
admitted  to  practise  as  an  attorney  and  counsellor  of  the  courts  of  record  of  this  State, 
may  be  suspended  from  practice  or  removed  from  office,  by  the  appellate  division  of 
the  Supreme  Court.  Any  person  being  an  attorney  and  counsellor-at-law  who  shall  be 
convicted  of  a  felony,  shall,  upon  such  conviction,  cease  to  be  an  attorney  and  coun- 
sellor-at-law, or  to  be  competent  to  practise  law  as  such.  Whenever  any  attorney  and 
counsellor-at-law  shall  be  convicted  of  a  felony  there  may  be  presented  to  the  appellate 
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Art.   I.     I'ower  of  the  Court ;  When  Attorneys  may  be  Disbarred. 


division  of  the  Supreme  Court  a  certified  or  exempUfied  copy  of  the  judgment  of  such 
conviction,  and  thereupon  the  name  of  the  person  so  convicted  shall,  by  order  of  the 
court,  be  stricken  from  the  roll  of  attorneys.  Upon  a  reversal  of  such  conviction,  or 
pardon  by  the  president  of  the  United  States  or  governor  of  this  State,  the  appellate 
division  shall  have  power  to  vacate  or  modify  such  order  of  debarment. 

L.  1895,  ch.  946. 

§  68.     [Am'd,  1895,  1896.]    Must  be  on  notice. 

Before  an  attorney  or  counsellor  is  suspended  or  removed,  as  prescribed  in  the  last 
section,  a  copy  of  the  charges  against  him  must  be  delivered  to  him,  and  he  must  be 
allowed  an  opportunity  of  being  heard  in  his  defence.  It  shall  be  the  duty  of  any  dis- 
trict attorney  within  the  department,  when  so  designated  by  the  appellate  division  of 
the  Supreme  Court,  to  prosecute  all  cases  for  the  removal  or  suspension  of  attorneys 
and  counsellors  as  aforesaid.  The  presiding  justice  of  the  appellate  division  making 
the  said  order  of  designation  aforesaid,  or  the  order  of  reference  in  such  cases,  may 
make  an  order  directing  the  expenses  of  such  proceedings  to  be  paid  by  the  county 
treasurer  of  the  county  where  the  attorney  or  counsellor  removed  or  suspended,  or 
against  whom  charges  were  made  as  aforesaid,  had  his  last  known  place  of  residence 
or  principal  place  of  business,  which  expenses  shall  be  a  charge  upon  such  county. 

L.  1895,  ch.  946;  L.  1896,  ch.  557.     In  effect  Sept.  i,  1896. 

§  69.  Removal  or  suspension,  how  to  operate. 

The  suspension   or  removal  of  an  attorney  or  counsellor,  by  the  Supreme  Court, 
operates  as  a  suspension  or  removal  in  every  court  of  the  State. 
I  R.  S.  109,  first  clause  of  §  25. 
§  73.  Attorney  not  to  buy  claim. 

An  attorney  or  counsellor  shall  not,  directly  or  indirectly,  buy,  or  be  in  any  manner 
interested  in  buying,  a  bond,  promissory  note,  bill  of  exchange,  book  debt,  or  other 
thing  in  action,  with  the  intent  and  for  the  purpose  of  bringing  an  action  thereon. 

§  74.  [Am'd,  1879.]    Certain  loans  prohibited. 

An  attorney  or  counsellor  shall  not,  by  himself,  or  by  or  in  the  name  of  another 
person,  either  before  or  after  action  brought,  promise  or  give,  or  procure  to  be  prom- 
ised or  given,  a  valuable  consideration  to  any  person,  as  an  inducement  to  placing,  or 
or  in  consideration  of  having  placed,  in  his  hands,  or  in  the  hands  of  another  person, 
a  demand  of  any  kind,  for  the  purpose  of  bringing  an  action  thereon.  Rut  this  section 
does  not  apply  to  an  agreement  between  attorneys  and  counsellors,  or  either,  to  divide 
between  themselves  the  compensation  to  be  received. 

L.  1897,  ch.  542. 

§  75.  Penalty. 

An  attorney  or  counsellor,  who  violates  either  of  the  last  two  sections,  is  guilty  of 
a  misdemeanor ;  and,  on  conviction  thereof,  shall  be  punished  accordingly,  and  must 
be  removed  from  office  by  the  Supreme  Court. 

§  76.  Limitation  of  preceding  sections. 

The  last  three  sections  do  not  prohibit  the  receipt,  by  an  attorney  or  counsellor,  of 
a  bond,  promissory  note,  bill  of  exchange,  book  debt,  or  other  thing  in  action,  in  pay- 
ment for  property  sold,  or  for  services  actually  rendered,  or  for  a  debt  antecedently 
contracted  ;  or  from  buying  or  receiving  a  bill  of  exchange,  draft,  or  other  thing  ni 
action  for  the  purpose  of  remittance,  and  without  intent  to  violate  either  of  those 
sections. 

2  R.  S.  287,  §  74. 
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§  77.  Same  rule  when  party  prosecutes  in  person. 
The  last  four  sections  apply  to  a  person  prosecuting  an  action  in  person,  who  does 
an  act,  which  an  attorney  or  counsellor  is  therein  forbidden  to  do. 
L.  1847,  ch.  470,  part  of  §  47  {4  Edm.  590). 

§  78.  Partner  of  district  attorney,  etc.,  not  to  defend  prosecu- 
tions. 

An  attorney  or  counsellor  shall  not,  directly  or  indirectly,  advise  concerning,  aid,  or 
take  any  part  in,  the  defence  of  an  action  or  special  proceeding,  civil  or  criminal, 
brought,  carried  on,  aided,  advocated,  or  prosecuted,  as  attorney-general,  district 
attorney,  or  other  public  prosecutor,  by  a  person  with  whom  he  is  interested  or  con- 
nected, either  directly  or  indirectly,  as  a  law  partner ;  or  take  or  receive  directly  or 
indirectly,  from  a  defendant  therein,  or  other  person  a  fee,  gratuity,  or  reward,  for  or 
upon  any  cause,  consideration,  pretence,  understanding,  or  agreement  whatever,  either 
express  or  implied,  having  relation  thereto,  or  the  prosecution  or  defence  thereof. 

L.  1846,  ch.  120,  §  I  (4  Edm.  554),  am'd. 

§  79.  Attorney  not  to  defend  when  he  has  been  public  pros- 
ecutor. 

An  attorney  or  counsellor,  who  has  brought,  carried  on,  aided,  advocated,  or  prose- 
cuted, or  has  been  in  any  wise  connected  with,  an  action  or  special  proceeding,  civil  or 
criminal,  as  attorney-general,  district  attorney,  or  other  public  prosecutor,  shall  not,  at 
any  time  thereafter,  directly  or  indirectly,  advise  concerning,  aid,  or  take  any  part  in, 
the  defence  thereof  ;  or  take  or  receive,  either  directly  or  indirectly,  from  a  defendant 
therein,  or  other  person,  a  fee,  gratuity,  or  reward,  for  or  upon  any  cause,  consider- 
ation, pretence,  understanding,  or  agreement,  either  express  or  implied,  having  relation 
thereto,  or  to  the  prosecution  or  defence  thereof. 

Id.  §  2,  am'd. 

§  80.  Penalty. 

An  attorney  or  counsellor,  who  violates  either  of  the  last  two  sections,  is  guilty  of 
a  misdemeanor ;  and,  on  conviction  thereof,  shall  be  punished  accordingly,  and  must 
be  removed  from  office  by  the  Supreme  Court. 

Id.  §  3- 

The  court  may  and  ought  to  cause  charges  to  be  preferred 
against  an  attorney,  whenever  satisfied  from  what  has  occurred 
in  its  presence,  or  from  any  satisfactory  proof,  that  a  case  existed 
where  public  good  and  ends  of  justice  call  for  it.  Upon  the 
return  of  the  order  the  court  will  proceed  properly  to  investigate 
the  charges.  In  re  Percy,  36  N.  Y.  652.  See  this  case  for  a  dis- 
cussion of  the  power  of  the  court  in  removing  attorneys  and 
counsellors.  At  common  law  the  courts  had  nothing  to  do  with 
the  admission  of  attorneys  or  counsellors  to  practise.  (Citing 
In  re  Cooper,  22  N.  Y.  67.)  This  power  of  admitting  attorneys 
to  practise  must  therefore  be  conferred  either  by  the  constitution 
or  statute.  The  court  then  goes  on  to  discuss  the  provisions  of 
the  Revised  Statute,  conferring  on  the  court  the  power  to  admit 
persons  to  practise  as  attorneys,  and  also  the  power  of  removal 


1482  DISBARMENT   OF  ATTORNEYS. 

Art.   I.     Power  of  the  Court ;  When  Attorneys  may  be  Disbarred. 

of  such  attorneys,  as  it  existed  under  the  Revised  Statutes.  The 
court  said  :  "  From  the  above  statute  the  power  of  removal  by 
the  court  is  derived.  *  *  *  It  will  be  seen  that  the  exercise  of 
this  power  is  dependent  upon  the  general  conduct  of  the  person, 
and  is  not  confined  to  the  class  of  cases  where  particular  individ- 
uals have  suffered  injury  from  such  misconduct."  It  was  insisted 
by  the  appellant  in  this  case,  that  the  misconduct  which  would 
justify  a  removal  must  be  some  malpractice,  or  misdemeanor, 
practised  or  committed  in  the  exercise  of  the  profession  only, 
and  that  general  bad  character  or  misconduct  would  not  sustain 
a  proceeding.  The  court  says  :  "  I  cannot  concur  in  this  position. 
It  has  been  seen  that  the  right  of  admission  to  practise  is  made, 
both  by  the  constitution  and  statute,  to  depend  upon  the  posses- 
sion of  a  good  moral  character,  joined  with  the  requisite  learning 
and  ability.  It  is  equally  important  that  this  character  should 
be  preserved  after  admission,  while  in  the  practice  of  the  profes- 
sion, as  that  it  should  exist  at  the  time.  It  would  be  an  anomaly 
in  the  law  to  make  good  moral  character  a  prerequisite  to  admis- 
sion to  an  ofifice  of  a  life  tenure,  while  no  provision  for  removal 
is  made  in  case  such  character  is  totally  lost.  *  *  *  It  is  true 
that  to  warrant  a  removal  the  character  must  be  bad  in  such 
respects  as  shows  the  party  unsafe  and  unfit  to  be  intrusted  with 
the  powers  of  the  profession.  There  are  many  vices  which 
render  the  character  more  or  less  bad,  that  have  no  such  tendency. 
But  a  want  of  credibility  upon  oath  does  not  come  within  this 
class.  When  there  can  be  no  reliance  upon  the  word  or  oath  of 
a  party,  he  is  manifestly  disqualified,  and  when  such  fact  satis- 
factorily appears,  the  courts  not  only  have  the  power,  but  it  is 
their  duty,  to  strike  the  party  from  the  roll  of  attorneys.  The 
various  cases  of  removal,  after  conviction  of  crime,  which  have 
been  made  can  only  be  sustained  upon  this  view."  It  was  said 
in  the  Supreme  Court  of  the  United  States  that  the  power  to 
remove  attorneys  from  the  bar  is  possessed  by  all  courts  which 
have  authority  to  admit  attorneys  to  practise.  Fradlcy  v.  Fisher, 
13  Wall.  344. 

In  Matter  of  Peterson,  3  Pai.  512,  the  chancellor  said  in  relation 
to  proceedings  for  disbarment,  that,  "  solicitors,  attorneys,  and 
counsellors  are  admitted  to  practise  and  are  entitled  to  special 
privileges  under  the  laws  of  the  State  for  the  purpose  of  enabling 
them  to  be  useful  to  their  fellow-citizens  in  the   ascertainment, 
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prosecution,  and  defence  of  their  legal  and  equitable  rights.  And 
if  such  officers  abuse  the  trust  which  has  thus  been  reposed  in 
them,  and  conduct  themselves  in  such  a  manner  as  to  become  a 
nuisance  rather  than  a  benefit  to  the  community  in  which  they 
reside,  it  is  the  duty  of  the  court  in  which  they  practise,  to  re- 
move them  from  their  office  ;  as  well  for  the  protection  of  the 
office,  as  to  preserve  the  character  of  the  honorable  and  useful 
profession.  And  this  court,  so  long  as  I  have  the  honor  to  pre- 
side in  it,  will  not  hesitate  to  discharge  that  duty  fearlessly  when- 
ever a  proper  case  for  the  exercise  of  the  power  is  presented." 

Upon  proper  proof  of  the  dishonest  conduct  of  an  attorney 
in  his  professional  capacity,  it  is  the  duty  of  the  court  to  punish 
him  by  disbarment.  Matter  of  Ryan,  143  N.  Y.  528,  62  St.  Rep. 
822.  But  it  is  not  necessary  that  the  malpractice  which  will 
justify  the  disbarment  of  an  attorney  should  have  been  committed 
in  a  suit  actually  pending.  It  is  enough  if  it  be  done  in  his  char- 
acter of  attorney  ;  and  thus  where  a  solicitor  forged  a  certificate 
to  a  paper,  purporting  to  be  an  order  declaring  a  marriage  void, 
for  the  purpose  of  enabling  the  husband  to  induce  his  wife  to 
believe  that  she  had  been  legally  divorced,  it  is  held,  to  be  a 
proper  cause  for  removing  the  solicitor.  Matter  of  Peterson,  3 
Pai.  510.  The  word  "deceit  "  as  used  in  §  dj ,  Code  Civil  Pro- 
cedure, implies  concealment  or  false  suggestion  by  an  attorney 
to  injure  a  party,  or  mislead  the  court  while  he  is  acting  in  his 
professional  capacity.  Matter  of  Post,  26  St.  Rep.  641,  7  Supp. 
438,  4  Silv.  248. 

An  attorney  may  be  disbarred  when  he  makes  charges  of  cor- 
ruption against  an  officer  of  his  own  court  while  sitting  in  a  case  ; 
in  so  doing  he  is  guilty  of  unprofessional  and  improper  conduct, 
when  upon  being  given  an  opportunity  he  fails  to  apologize,  and 
shows  neither  signs  of  regret,  nor  retracts  his  statements,  nor 
states  anything  in  extenuation  thereof.  Matter  of  Miirray,  33 
St.  Rep.  831,  II  Supp.  336.  It  has  been  held  that  an  attorney 
is  an  officer  of  the  court  in  which  he  is  admitted  to  practise,  and 
not  an  officer  of  the  State.  Matter  of  BureJiard,  27  Hun,  429, 
citing  Hamilton  v.   Wright,  37  N.  Y.  502. 

An  attorney  convicted  of  an  infamous  crime  is  disqualified  to 
practise,  and  the  fact  that  the  alleged  order  disbarring  him  can- 
not be  found  does  not  avail  him.  Matter  of  Niles,  5  Daly, 
465.     A  conviction    of   felony   against   an    attorney    forfeits   his 
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right  to  practise,  and  if  he  be  disbarred,  a  pardon  does  not  en- 
title him  to  restoration,  though  the  court  may  examine  the  proofs 
of  alleged  innocence  in  order  to   determine  whether  or  not   he 

ought  to  be  restored.     Matter  of  E ,  65   How.  Pr.  171  ;  see 

Code  Civ.  Pro.  §  67. 

A  license  to  practise  as  an  attorney  obtained  by  one  without 
authority  of  law  is  subject  to  inquiry  and  examination  by  the 
Supreme  Court  at  General  Term,  and  such  license  may  be  revoked 
in  a  summary  proceeding,  and  it  is  not  necessary  that  the  party 
making  the  application  should  be  injuriously  affected  by  the 
license.  Matter  of  Burchard,  27  Hun,  429.  A  suggestion  that 
the  license  of  an  attorney  to  practise  has  been  illegally  granted, 
or  obtained  by  such  attorney,  calls  upon  the  court  to  inquire 
why  such  license  should  not  be  revoked,  and  it  is  not  a  valid 
objection  to  the  proceeding  that  it  is  brought  by  another 
attorney.  Matter  of  O' Neil,  27  Hun,  599,  90  N.  Y.  584  ;  see 
Code  Civ.  Pro.  §  56, 

In  Matter  of  Baum,  30  St.  Rep.  174,  8  Supp.  771,  5  Silv.  462, 
it  is  said  that  malpractice  as  a  lawyer  means  evil  practice  in  a 
professional  capacity,  and  a  resorting  to  methods  and  practices 
unsanctioned  and  prohibited  by  law.  A  proper  case  for  disbar- 
ment is  made  out  when  facts  found  by  a  referee  prove  that  the 
attorney  was  guilty  of  unbecoming  professional  conduct  of  fraud 
and  deceit  towards  his  clients,  offensive  to  the  criminal  law. 
Matter  of  Titus,  50  St.  Rep.  636,  21  Supp.  724. 

For  a  case  where  tampering  with  witnesses  was  held  to  be  a 
fraud  upon  the  court,  and  professional  misconduct,  see  Matter 
of  Eldridge,  82  N.  Y.  161.  As  to  unconscionable  charges  which 
were  held  to  indicate  a  depraved  professional  morality,  see 
Matter  of  Powers,  13  Wkly.  Dig.  476.  An  attorney  may  be  dis- 
barred for  converting  his  client's  moneys  which  have  been  given 
him  to  pay  a  bond  and  mortgage.  Matter  of  Burd,  9  Wkly.  Dig. 
562.  An  attorney  may  be  disbarred  for  professional  misconduct 
in  manufacturing  evidence  to  procure  a  divorce.  Matter  of 
Gale,  75  N.  Y,  526.  It  is  held  to  be  professional  misconduct 
for  an  attorney  to  alter  an  undertaking  used  in  an  unsuccessful 
application,  and  again  use  it  in  an  application  to  another  court, 
without  re-execution  or  acknowledgment.  Matter  of  Goldberg, 
79  Hun,  616,  61  St.  Rep.  277,  29  Supp.  972.  An  attorney  who 
furnishes  the  opposite  party  with  copies  of  papers  intrusted  to 
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him  by  his  client,  even  though  it  be  after  the  relation  is  at  an 
end,  will  be  disbarred.  Ex  parte  Hahn,  11  Abb.  N.  C.  423.  An 
attorney  has  been  stricken  from  the  rolls  for  altering  a  verifica- 
tion. Matter  of  Loezv,  5  Hun,  426,  50  How.  373.  As  to  whether 
an  attorney  in  engaging  in  vexatious  proceedings  merely  to  under- 
mine the  final  judgment  of  the  court,  and  to  defeat  the  law, 
is  amenable  to  the  disciplinary  power  of  the  court,  see  People  v. 
Jugigo,  128  N.  Y.  589,  38  St.  Rep.  746.  It  was  held  in  the 
Supreme  Court  of  the  United  States  that  the  obligations  which 
attorneys  assume  on  admission  to  the  bar,  are  not  simply  obedi- 
ence to  the  Constitution  and  laws,  but  also  the  obligation  to 
maintain,  at  all  times,  respect  due  courts  of  justice  and  judiciary 
officers.  This  obligation  is  not  discharged  by  merely  observing 
the  rules  of  courteous  demeanor  in  open  court,  but  also  include 
the  abstaining,  out  of  court,  from  insulting  language  and  offensive 
conduct  towards  the  judges  personally,  for  their  judicial  act ; 
and  thus  a  threat  of  personal  chastisement  made  by  an  attorney 
to  a  judge  out  of  court,  for  his  conduct  during  a  trial,  is  good 
ground  for  striking  the  name  of  the  attorney  from  the  rolls. 
Bradley  v.  Fisher,  13  Wall.  344. 

If  an  attorney  or  counsellor  conducts  himself  in  his  office  dis- 
honestly, he  may  be  removed  on  a  summary  process  by  the 
court.  A  felony  or  an  infamous  offence  will  work  forfeiture  of 
■office,  although  not  committed  in  his  official  capacity  [see  Code 
Civ.  Pro.  §  6'j\  but  a  criminal  act,  although  indictable,  will  not 
work  a  forfeiture  of  office,  unless  the  offence  be  one  which  would 
disqualify  him  as  a  witness,  or  was  committed  by  him  in  his 
official  capacity.  Bank  of  New  York  v.  Stryker,  i  Wheel.  Cr.  Cas. 
330.  And  thus  it  was  held  that  where  an  attorney  drew  a  check 
upon  a  bank  in  which  he  had  no  money,  and  delivered  it  in  pay- 
ment, that  the  act,  though  highly  culpable,  was  not  such  an  act 
as  to  warrant  striking  him  from  the  roll.     Id. 

It  seems  that  an  attorney  cannot  be  disbarred  for  acts  com- 
mitted as  a  party  to  an  action.  Matter  of  Post,  26  St.  Rep.  641, 
7  Supp.  438  ;  compare  Code  Civ.  Pro.  §  yj.  An  attorney  guilty 
of  misconduct  in  an  action  or  proceeding  conducted  in  his  own 
behalf,  is  as  liable  to  disbarment  as  if  the  disbarment  were  in  the 
case  of  another.  Matter  of  Loew,  5  Hun,  462,  50  How.  373  ;  see 
also  Code  Civ.  Pro.  §  ^y,  to  the  same  effect. 


i486  DISBARMENT   OF   ATTORNEYS. 

Art.   2.      Practice,  runishment,  Costs,  Appeals. 

ARTICLE  II 
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It  was  said  in  the  United  States  Supreme  Court  that,  except 
where  the  acts  for  which  an  attorney  is  disbarred  occur  in  open 
court  in  the  presence  of  the  judges,  the  power  of  the  court  so  to 
disbar  should  not  be  exercised  without  notice  to  the  offending 
party  of  the  ground  of  the  comphiint,  and  without  affording  him 
ample  opportunity  of  inspection  and  defence.  Bradley  v.  Fisher^ 
13  Wall.  344.  A  solicitor  cannot  be  stricken  from  the  rolls  on 
motion  without  filing  regular  charges,  and  without  a  previous 
order  to  show  cause.  Saxtonv.  Stozvcll,  ii  Pai.  526;  compare 
Code  Civ.  Pro.  §  68. 

A  notice  of  motion  is  not  the  proper  practice  in  instituting 
a  proceeding  for  disbarment.  The  proper  course  is  for  the  com- 
plaining party  to  present  the  evidence  of  the  facts  relied  upon, 
and  thereupon  the  court  will  look  into  them,  and  if  it  come  to 
the  conclusion  that  the  interests  of  the  public,  or  honor  of  the 
profession,  require  the  proceeding,  they  will  direct  a  rule  to  show 
cause.  Anon.,  22  Wend.  656.  It  seems  that  the  proper  practice 
in  bringing  the  proceeding  before  the  court  to  remove  an  attor- 
ney from  the  rolls  of  the  court,  is  by  an  order  to  show  cause 
founded  upon  papers  presented,  to  be  served,  together  with  the 
papers,  personally  upon  the  attorney.  In  re  Percy,  36  N.  Y.  651, 
citing  Anonymous,  22  Wend.  656;  In  re  Peterson,  3  Pai.  510.  A 
proceeding  to  disbar  an  attorney  should  be  instituted  before  the 
General  Term  of  the  Supreme  Court,  either  on  affidavits  contain- 
ing the  charge  to  be  investigated,  or  by  an  order  of  some  other 
court,  alleging  the  misconduct.  Upon  such  initiation  of  the 
proceeding,  the  court  will  investigate,  on  its  own  motion,  as  to 
the  sufficiency  of  the  charges.  The  proceedings  cannot  be  insti- 
tuted by  notice  of  motion.     Matter  of  Br eivster,  12  Hun,  109. 

If  charges  of  misconduct  have  been  preferred  against  an  attor- 
ney, the  court,  upon  the  giving  in  of  the  report,  may  fix  a  date 
for  the  hearing,  and  issue  attachment  for  the  purpose  of  securing 
the  attorney's  attendance.  Ex  parte  Steinert,  24  Hun,  246.  In 
proceedings  to  disbar  an  attorney  for  professional  misconduct, 
his  denial  of  the  charges,  and  his  affidavits  and  papers  upon 
which  the  proceedings  are  instituted,  are  not  evidence  upon  the 
issues,  but  merely  perform  the  office  of  pleadings,  or  a  statement 
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of  the  charges  relied  upon.  On  the  trial  of  the  issue,  the  com- 
mon-law rules  of  evidence  must  be  observed.  Matter  of 
Eldridgc,  82  N.  Y.  161.  The  right  of  an  attorney  in  proceedings 
to  disbar  him  to  be  tried  by  the  court  on  common-law  evidence 
is  a  personal  right,  and  may  be  waived  by  appearance  on  due 
notice  without  objection.     Anon.,  86  N.  Y.  563. 

It  is  no  defence  to  the  proceeding  to  remove  an  attorney  that 
the  court  calls  upon  him  to  give  evidence  against  himself,  because 
such  attorney  is  not  compelled,  to  be  sworn  at  all, unless  he  chooses, 
and  may  introduce  other  evidence  tending  to  show  his  inno- 
cence, and  submit  the  matter  to  the  court  without  being  sworn. 
In  re  Percy,  36  N.  Y.  754. 

As  the  proceeding  is  a  penal  one,  the  charges  must  be 
sustained  by  evidence  free  from  serious  doubt.  Matter  of  an 
Attorney,  i  Hun,  321.  In  proceedings  to  disbar,  a  commission 
cannot  issue  to  take  testimony  without  the  State,  except  upon 
the  defendant's  consent  Matter  of  an  Attorney,  83  N.  Y.  164, 
23  Albany  L.  J.  129. 

If  an  attorney  has  been  pardoned  after  conviction  for  a  felony, 
the  court  may,  in  proceedings  to  disbar  him,  take  into  consider- 
ation his  conduct  in  committing  the  crime,  and  estimate  his 
character  and  fitness  to  practise  therefrom.  Matter  of  Pozvers, 
13  Wkly.  Dig.  476.  An  attorney  charged  with  professional  mis- 
conduct may  be  disbarred  by  the  appellate  division  without 
regard  to  a  pending  indictment,  and  he  is  not  entitled  to  a  stay 
until  the  charges  can  be  tried  by  a  jury.  Rochester  Bar  Association 
V.  Dorthy,  152  N.  Y.  596. 

The  punishment  to  be  inflicted  upon  an  attorney  for  mal- 
practice depends  upon  the  facts  of  the  particular  case.  Matter 
ofValentinCy  10  App.  Div.  491,  76  St.  Rep.  268,42  Supp.  268. 
Where  an  attorney  is  young  and  inexperienced,  the  court  need 
not  disbar  him  for  misconduct,  but  may  suspend  him  from 
practice  for  a  substantial  period.  Matter  of  Goldberg,  79  Hun, 
616,  61  St.  Rep.  277,  29  Supp.  972. 

It  was  held  under  the  old  chancery  practice  that  the  afTect  of 
a  removal  of  a  solicitor  to  the  Court  of  Chancery  deprived  him 
of  the  power  of  practising  as  solicitor,  attorney,  or  counsellor  in 
any  other  court.  Matter  of  Peterson.  3  Pai.  512  ;  compare  Code 
Civ.  Pro.  §  69. 

In    proceedings    by    an    attorney    to    disbar     another,    the 
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court  lias  power  independent  of  the  Code  to  order  the  disburse- 
ments and  costs  of  motion  to  be  paid  by  the  applicant,  when  it 
is  determined  that  the  proceedings  were  instituted  in  bad  faith. 
Matter  of  Kelly,  59  N.  Y.  595.  And  upon  the  non-payment  of 
such  costs,  it  is  such  misconduct  as  will  allow  imprisonment  for 
such  non-payment.  Matter  of  Kelly,  (32  N.  Y.  198,  af^rming  3 
Hun,  636,  6T.  &  C.  117. 

An  order  suspending  an  attorney  from  practice  is  reviewable 
in  the  Court  of  Appeals.  Even  though  the  measure  of  punish- 
ment is  a  matter  of  discretion  in  the  court  below,  the  adjudi- 
cation of  guilt  or  innocence  upon  the  facts  presented  is  a  matter 
for  review.     Matter  of  Eldridgc,  82  N.  Y.  161. 

Order  to  Show  Cause. 

At  a  General  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  in  and  for  the  5th  Judicial  Department  at  the  city  of  Buffalo, 
N.  v.,  on  the  7th  day  of  June,  1895  : 
Present  : — Hon.  Loran  L.  Lewis,  Presiding  Justice. 
"       Geor^-e  B.  Bradley,  ^ 
"       Hamilton  Ward,        >    Associate  Justices. 
"       John  AT.   Davy,  ) 


In  the  Matter  of  the  Charges  of  the  Rochester 
Bar  Association, 

John    F.    Dorthy,  Attorney    of    the    Supreme 
Court  of  the  State  of  New  York. 


-   152  N.  Y.  596. 


On  reading-  and  filing-  the  charges  of  the  Rochester  Ear  Association 
dated  the  6th  day  of  June,  1895,  duly  verified  on  that  day,  of  Porter 
M.  French,  its  president,  and  by  Hiram  R.  Wood,  its  secretary,  and 
the  affidavits  referred  to  in  said  verification  made  by  Hiram  Wood, 
secretary,  and  on  motion  of  Edward  Harris,  of  counsel  for  said 
Rochester  Bar  Association,  it  is 

Ordered,  that  said  John  F.  Dorthy  show  cause  before  this  court  at 
this  term  thereof  at  the  court-house  in  the  city  of  Buffalo,  N.  Y. ,  on 
the  14th  day  of  June,  1895,  at  the  opening  of  court  on  that  day,  or 
as  soon  thereafter  as  counsel  can  be  heard,  why  said  John  F.  Dorthy 
should  not  be  suspended  from  practice  and  removed  from  office  as 
an  attorney  of  this  court. 

Service  of  copies  of  this  order  and  of  the  said  charges  and  the 
verification  thereto,  and  the  said  affidavits  upon  which  this  said 
order  is  granted,  on  the  said  John  F.  Dorthy,  personally,  by  leaving 
the  same  at  his  residence  in  the  city  of  Rochester,  N.  Y.,  on  or  be- 
fore the  8th  day  of  June,  1895,  shal  be  sufficient. 

JOHN  A.  GORDON,  C/erU. 
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Order  of  Reference. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York 
held  at  the  court-house  in  the  city  of  Buffalo  on  the  i8th  day  of 

June,   1895  : 

Present  : — Hon.  Loran  L.  Lewis,  Justice  Presiding. 

''       Hammou  Ward,^^'  }    ^''ociate  Justices. 


In  the  Matter  of  the  charges  of  the  Rochester 
Bar  Association, 

agst. 

John  F.  Dorthy,  an  Attorney  of  the  Supreme 
Court  of  the  State  of  New  York. 


152  N.  Y.  596. 


The  Rochester  Bar  Association  having  heretofore  and  on  the  7th 
day  of  June,  1895,  presented  to  this  court  charges  against  John  F. 
Dorthy,  an  attorney  and  counsellor-at-law  of  the  said  court,  residing 
and  practising  in  the  city  of  Rochester,  in  the  county  of  Monroe, 
duly  verified,  wherein  the  said  John  F.  Dorthy,  as  such  attorney 
and  counsellor-at-law,  is  charged  with  having  been  guilty  of 
deceit,  malpractice,  crime,  and  misdemeanor  in  his  ofifice  as 
such  attorney  ;  and  the  court  having  on  that  day  made  an  order 
directing  the  service  of  a  copy  of  such  charges  on  the  said  John  F. 
Dorthy,  and  requiring  him  to  show  cause  why  he  should  not  be  sus- 
pended from  practice  and  removed  from  office  as  an  attorney  of  this 
court,  and  the  said  John  F.  Dorthy  having  this  day  appeared  before 
this  court  and  answered  said  charges,  and  he  having  filed  his  answer 
denying  the  same  ; 

Now,  after  hearing  Edward  Harris,  counsel  for  the  Rochester  Bar 
Association,  and  John  Van  Voorhis,  as  attorney  and  counsel  for  said 
John  F.  Dorthy,  it  is 

Ordered,  that  it  be  and  hereby  is  referred  to  Hon.  Clarence  A. 
Farnum,  attorney  of  this  court,  residing  in  the  village  of  Wellsville, 
in  the  county  of  Alleghany,  to  take  such  proofs  and  evidence  as  the 
respective  parties  may  have  to  offer  in  regard  to  such  charges,  and 
to  report  the  same  with  his  opinion  thereof  to  the  General  Term  of 
this  court  to  be  held  in  the  city  of  Rochester  on  the  first  Tuesday  in 
October  next,  at  the  opening  of  court  on  that  day  or  as  soon  there- 
after as  counsel  can  be  heard,  to  which  time  and  place  further 
hearing  in  this  matter  by  this  court  is  continued.     And  it  is  further 

Ordered,  that  the  evidence  of  the  charges  aforesaid  be  taken  at 
the  city  of  Rochester  at  such  time  as  the  referee  shall  appoint  on 
eight  days'  notice  by  either  party  to  the  other,  and  either  party  may 
bring  on  the  hearing  on  such  notice,  and  said  referee  file  the  evidence 
so  taken  by  him  and  his  opinion  thereon  with  the  clerk  of  the  county 
of  Monroe  on  or  before  ten  days  previous  to  the  first  Tuesday  of 
October  next,  and  that  this  matter  be  brought  to  a  further  hearing 
before  this  court  on  the  first  Tuesday  of  October  next  at  the  opening 
94 
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of  court  on  that  day  or  as  soon  thereafter  as  counsel  can  be  heard. 
It  is  further 

Ordered,  that  the  expenses  of  this  proceeding  be  paid  by  the  treas- 
urer of  the  county  of  Monroe  out  of  any  moneys  appHcable  thereto. 

JOHN  A.  GORDON, 
Special  Deputy  Co.  Clerk. 

Order  of  Disbarment. 

At  a  term  of  the  appellate  division  of  the  Supreme  Court  of  the  State 
of  New  York  held  in  and  for  the  Fourth  Judicial  Department  at 
the  city  of  Rochester,  on  the  17th  day  of  June,  1896: 

Present: — Hon.  George  A.  Hardin,  Presiding  Justice. 
"       David  L.  Follet,  J 

"       William  H.  Adams,  .         •  ,     r    ,• 

"       Manly  C.  Green,  f   Associate /ustices. 

"       Hamilton  Ward, 

In  the  Matter  of  the  Proceeding  to  Disbar     I  i  C2  N.  Y.  qod 
John  F.  Dorthy,  an  Attorney.  '  *     ' 


J 


The  Rochester  Bar  Association  having,  on  the  7th  day  of  June, 
1895,  presented  to  the  General  Term  of  the  Supreme  Court,  then  in 
session  at  the  city  of  Buffalo,  eight  separate  charges,  duly  verified, 
charging  the  said  John  F.  Dorthy  with  having  been  guilty  of  eight 
several  acts  of  deceit,  malpractice,  and  crime  in  the  practice  <5f  his 
profession  as  an  attorney  and  counsellor'of  the  Supreme  Court  at  the 
city  of  Rochester,  and  the  said  court  thereupon  having  made  an 
order  requiring  the  said  John  F.  Dorthy  to  show  cause  why  he  should 
not  be  disbarred,  and  a  copy  of  the  said  charges  and  order  having 
been  served  upon  the  said  John  F.  Dorthy,  and  he  having  appeared 
before  the  said  General  Term  in  answer  thereto  on  the  18th  day  of 
June,  1895,  and  having  then  and  there  filed  an  answer  under  oath 
denying  said  charges  and  each  of  them  ;  and  the  said  court  there- 
upon having  duly  made  an  order  referring  it  to  Hon.  Clarence  A. 
Farnum,  an  attorney  and  counsellor-at-law,  residing  in  the  village  of 
Wellsville,  in  the  county  of  Alleghany,  to  take  the  evidence  of  the 
respective  parties  and  to  report  the  same  with  his  opinion  thereon 
to  the  said  court : 

And  an  order  having  been  made  by  the  said  General  Term  in 
session  at  the  city  of  Rochester  on  the  26th  day  of  December,  1895, 
transferring  all  proceedings  in  this  matter  to  this  appellate  division 
of  the  Supreme  Court ;  and  the  report  of  the  said  referee  having  been 
filed  in  the  ofitice  of  the  clerk  of  this  court  at  the  city  of  Rochester  on 
the  27th  day  of  February,  1896,  together  with  the  said  charges  and 
the  evidence  taken  by  the  said  referee,  by  which  report  the  referee 
finds  that  the  second,  third,  fourth,  fifth,  sixth,  seventh,  and  eighth 
charges  as  set  forth  in  the  said  report  were  proved  ;  and  this  matter 
having  been  duly  brought  on  for  a  hearing  upon  said  charges,  report 
-and  evidence,  at  a  term  of  this  court  held  at  the  city  of  Rochester, 
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on  the  14th  day  of  April,  1896,  and  having  been  fully  argued  by  Mr. 
Edward  Harris,  of  counsel  in  support  of  said  report,  and  by  Hon. 
John  M.  Van  Voorhis,  of  counsel  for  said  John  F.  Dorthy,  and  this 
court  having  duly  considered  the  same,  finds  and  determines  that 
the  evidence  sustains  the  findings  of  fact  contained  in  the  said 
referee's  report,  and  the  said  report  is  hereby  confirmed. 

And  this  court  adjudges  that  the  said  John  F.  Dorthy  is  guilty  of 
the  seven  acts  of  deceit,  malpractice,  and  crime  in  manner  and  form 
as  the  same  are  set  forth  in  said  report. 

Now,  therefore,  on  motion  of  Edward  Harris,  of  counsel,  it  is 

Ordered,  that  said  John  F.  Dorthy  be  and  he  hereby  is  disbarred 
and  removed  from  the  office  of  attorney  and  counsellor-at-law  of 
this  court,  and  that  the  license  granted  to  him  to  practise  as  an 
attorney  and  counsel  in  this  court  be  and  it  is  hereby  revoked  and 
annulled. 

Allowed  and  the  clerk  will  enter. 

GEORGE  A.  HARDIN, 
Presiding  Justice  Fourth  Department. 
NEWELL  C.  FULTON, 
Clerk. 


-i 


INDEX. 


The  references  are  to  pages. 

A  very  full  table  of  contents  will  be  found  at  the  beginning  of  the  first  volume. 

The  index  contains  under  each  topic  references  to  the  Code,  statutes,  text,  and 
forms.  In  addition,  each  section  of  the  Code  is  separately  indexed  in  its  numerical 
order  under  the  title  "  Code  of  Procedure,"  and  each  form  under  the  head  "  Prece- 
dents."    Cross  references  are  very  fully  given  to  the  subjects  treated. 

No  attempt  is  made  at  alphabetical  arrangement  in  giving  the  references  to  pages 
under  the  subjects,  as  it  tends  rather  to  confuse  than  to  assist,  and  therefore  each 
topic  should  be  followed  in  the  index  until  the  desired  point  is  found. 

Under  title  Special  Proceedings,  reference  is  made  to  the  first  page  of  each  subject 
treated.     The  two  volumes  are  paged  consecutively. 


PAGE. 


Admission  of  attorneys. 

See  attorneys,  admission  of 1 146 

Adoption  of  children. 

Definition  of  adoption  and  who  may  adopt  child 1440 

Whose  consent  necessary 1440 

Requisites  of  voluntary  adoption , 1440 

Order  in  voluntary  adoption  by  judge  or  surrogate 14 co 

Effect  of  adoption 141:0 

Adoption  from  charitable  institutions 14CO 

Abrogation  of  voluntary  adoption 14C1 

Application  in  behalf  of  the  child  for  abrogation  of  adoption  from  charita- 
ble institution lAti 

Application  of  foster  parent  for  abrogation  of  such  an  adoption 1452 

Adoption  unknown  to  common  law 14 1-2 

Provided  for  by  Domestic  Relations  Law 141-7 

Constitutionality  of  acts  relative  to  adoption 14  C3 

When  adoption  valid J4  ,4 

Former  statute  had  no  retrospective  effect 145^ 

Precedents  for  proceeding  for  adoption  in  county  court 1455 

Precedent  for  parents'  consent 14  eg 

Precedent  for  minor's  consent J4 1-5 

Precedent  for  agreement  to  adopt 14  r7 

Precedent  for  order  of  adoption 141-8 

Precedents  for  proceedings  in  surrogate's  court 14  eg 

Precedent  for  affidavit 14  eg 

Precedent  for  parents'  consent 14  eg 

Precedent  for  agreement  to  adopt 1460 

Precedent  for  order  of  adoption 1451 

Advertisement,  foreclosure  by. 

See  foreclosure  by  advertisement 813 

Appeals. 

Appeals  in  habeas  corpus j-,r 

1493 


1454  I-NDEX. 

Appeal — Continued.  page. 

Appeals  in  special  proceedings 29 

When  appeal  cannot  he  taken 30 

Appeal  lies  only  when  order  affects    substantial  right 3r 

Order  under  election  law  appealable 3t 

Order  in  condemnation    proceedings  appealable ^^ 

What  order  not  appealable 33-37 

Appeal  in  bastardy  proceedings,  now  allowed 35 

What  brought  up  by  appeal  in  special  proceedings 36 

Stay  on  appeal  in  special  proceedings 36 

Appeals  in  mandamus,  when  and  how  taken 272 

Appeals  in  prohibition 3^3~3^4 

Appeals  in  certiorm-i 417 

Appeals  in  summary  proceedings 565 

Appeals  in  proceedings  to  punish  for  contempt 633-648 

Appeals  in  arbitration 809 

Appeals  in  summary  proceedings 985 

Appeal  in  condemnation  proceedings 1104 

Appeals  from  court  of  claims II57— 1170 

Appeals  under  bankruptcy  law 1275 

Appeals  in  investigation  of  expenditures  of  towns  and  villages 1445 

Appeals  in  disbarment  of  attorneys i486 

Appointment  of  trustee. 

See  trustee,  appointment  of,  etc 1 182 

Arrest,  exemption  of  insolvent  debtor. 

See  insolvent  debtor,  etc 468 

Assessment  of  damages,  writ  of. 

See  writ  of  assessment  of  damages 315 

Attorneys,  ad.mission  of. 

Features  of  this  proceeding 1 146 

Is  a  special  proceeding 1 146 

Power  to  admit  attorneys  is  given  by  statute 1 146 

Reference  to  requirements  by  board  of  regents 1147 

Code  provisions  relative  to  admission  of  attorneys 1148 

Examination  and  admission  of  attorneys 1 1 48 

Rules  of  Court  of  Appeals,  how  changed 1 148,  1149 

Exemption  of  graduates  of  certain  law  schools 114S 

Attorney's  oath  of  ofifice  and  certificate  of  admission 1 149 


Rules  of  Court  of  Appeals  and  Supreme  Court  on  subject. 

Admission  and  license  of  attorneys 

Admission  after  practising  three  years  in  another  State  or  country. . 

Pre-requisites  to  admission  to  examinations 

Pre-requisites  to  examination  by  State  Board  of  Law  Examiners . . . . 

Regent's  examination  and  certificate 

Proof  of  compliance  with  preliminary  requirements 

Filing  certificates  nunc  pro  tunc 

State  Hoard  of  Law  Examiners 

Times  and  places  of  holding  examinations 

Exemptions  to  students  engaged  in  military  or  naval  service 

Applicants  for  admission  as  attorneys 


149 
149 

149 
149 

150 
150 

151 
152 
152 

'53 


INDEX.  1495 

Attorneys,  disbarment  of.  page. 

Rules  adopted  by  Board  of  Law  Examiners 1 1 53 

Provisions  of  Code  relative  to  disbarment 1479 

Duty  of  court  as  to  disbarment 1481 

When  attorney  should  be  disbarred 1483 

Attorney  convicted  on  infamous  crime  should  be  disbarred 1483 

License  obtained  by  fraud  should  be  revoked 1484 

Meaning  of  "  malpractice  "  defined 1484 

Practice,  punishment,  costs,  and  appeals i486 

Attorney  to  have  notice  of  proceedings 14S6 

Proper  practice  by  order  to  show  cause 1486 

Proceedings   should   be   instituted   before   appellate  branch  of    the 

court i486 

Commission  cannot  issue  to   take  testimony 14^7 

Power  of  court  as  to  disbursements  and  costs 1488 

Order  suspending  attorney  reviewable  in  Court  of  Appeals 1488 

Precedent  for  order  to  show  cause 1488 

Precedent  for  order  of  reference 14^9 

Precedent  for  order  of  disbarment I49° 

Attorney,  proceedings  to  compel  payment  over  of  moneys 1463 

General  powers  of  the  court 1463 

Remedy  by  summary  proceedings 1463 

Supreme  Court  may  give  plaintiff   relief 1463 

Theory  upon  which  proceedings  are  based 1364 

Proceedings  in  discretion  of  court 1364 

Who  may  bring  proceedings;  relation  of  attorney  and 

client  must  exist > 1465 

What  constitutes  relation  of  attorney  and  client 1465 

Pendency  of  action  sufficient  ground  for  refusal  of  summary  remedy.  136S 

Status  of  assignee  of  cHent 1368 

Procedure,  claim  of  lien,  reference,  etc 1469 

How  papers  entitled  in  proceedings 1469 

Demand  is  necessary 1469 

Claim  of  attorney  in  good  faith  no  ground  for  refusing  remedy 1470 

Court  may  fix  amount  of  compensation  for  attorney 1470 

Precedent  for  petition  for  order  requiring  attorney  to  pay  over 1473 

Precedent  for  order  to  show  cause  to  compel  payment 1475 

Precedent  for  order  of   reference ^476 

Precedent  for  notice  of  application  to  confirm  report  of  referee 1477 

Order  confirming  report  of  referee '477 

Arbftrations. 

Scope  and  effect  of  provisions  on  this  subject 772 

Common-law  arbitrations  and  their  effect 773 

Binding  offers  or  agreements  to  arbitrate 774 

Limitation  of  powers  of  arbitrators 77° 

What    controversies    may    be    submitted  and  in    what 

manner 775 

When  submission  cannot  be  made 77° 

What  controversies  may  be  submitted,  and  how 77" 


1496  INDEX. 

Arbitrations — Continued.  page. 

What    controversies    may  be    submitted  and    in    what 
manner 

Attorney  cannot  hind  his  client  by  submission  to  arbitration 777 

How  far  partners  bound  by  agreement  to  arbitrate 777 

The  submission    77^ 

Powers  conferred  on  arbitrators  must  be  strictly  followed 778 

Scope  and  extent  of  submission 779 

Precedent  for  form  of  submission 779-780 

Precedent  for  arbitration  bond 781 

The  arbitrators 781 

Appointment  of  additional  arbitrator 781 

Powers  of  additional  arbitrators 783 

Efiect  of  agreement  to  arbitrate 784 

What  constitutes  agreement  to  arbitrate 7^5 

Rights  and  duties  of  arbitrators 786 

Powers  and  duties  of  arbitrators 787 

Time  of  hearing,  adjournment,  etc 7^7 

Arbitrators  to  be  sworn 7^7 

Attendance  of  witnesses,  etc 7^7 

All  the  arbitrators  to  meet  ;  when  majority  may  award  ;  fees 788 

Award  to  be  authenticated 7^8 

Precedent  for  appointment  of  time  and  place  of  hearing  and  notice  to 

parties 7^9 

Precedent  for  form  of  notice 7^9 

Precedent  for  form  of  oath 79° 

When  award  must  be  under  seal 791 

No  power  in  arbitrators  to  make  second  award 792 

In  what  cases  award  void 79^ 

Precedent  for  form  of  award 793~794 

Effect  of  failure  to  acknowledge  award 794 

Effect  of  valid  award 795 

Motion  to  confirm,  vacate,  modify,  or  correct  award 796 

Motions,  when  to  be  made 797 

Costs  on  vacating  award 797 

Precedent  for  form  of  notice  of  motion  to  confirm  award 797 

Precedent  for  order  upon  motion  to  confirm  award 798 

Precedent  for  order  confirming  award 79^ 

Precedent  for  form  of  notice  of  motion  to  vacate  or  modify  award,  etc  799 

Precedent  for  order  to  stay  proceedings .' 799 

Precedent  for  order  vacating  award 799 

Power  of  court  on  application  to  vacate  award 800 

What  is  necessary  to  authorize  vacation  of  award 801 

Rules  applicable  to  awards  stated 802 

Awards  cannot  be  impeached  collaterally 802 

Award  must  be  certain  and  definite 804 

When  award  void  for  uncertainty 805 

Reservation  by  arbitrators  of  power  over  question  submitted  render 

arbitration  void 805 
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Judgment  on  award  and  appeal  therefrom 808 

Judgment,  when  and  how  entered  ;  costs 808 

Judgment  roll 808 

Effect  of  j  udgment ;  how  enforced 808 

Appeal 809 

Precedent  for  judgment  upon  award 809 

Bevocation  of  award ;  death  of  party 810 

Liability  of  party  who  revokes 810 

Limitation  of  recovery  against  him 810 

Effect  of  party's  death,  lunacy,  etc 810 

Bakkruptcy  law 

Belation  of  the  act  to  State  laws 1308 

Bankruptcy  Law  paramount  to  State  laws ^3^ 

General  Assignments  not  suspended  by  Bankruptcy  Law 1310 

Citations  from  Federal  act.  1310 

Acts  of  bankruptcy,  what  are. 1310 

Who  may  become  bankrupts 131 1 

Partners 1311 

When  partners  may  become  bankrupts   1311 

Title  to  property 131 1 

Board  of  claims, 

See  Court  of  Claims ^  1 55 

Books,  proceedings  to  compel  delivery  to  public  officer. 

See  public  officer,  proceedings,  etc 1009 

Care  of  property  of  person  confined  for  crime. 

See  property  of  persons  confined  for  crime 494 

Certiorari,  writ  of 317 

OfiELce  of  writ  of  certiorari 316 

Common  law  and  statutory  writ  distinguished 317 

Note  of  revisors  as  to  statutory  writ 318 

Certiorari  not  a  writ  of  right 319 

When  writ  cannot  issue , , 319 

When  writ  issues  and  to  what  body  or  oflacer 320 

Issuing  writ  rests  in  discretion  of  court 321 

Writ  lies  to  review  extra-judicial  acts 321 

Will  not  lie  to  review  ministerial  acts 321 

Wni  not  lie  to  try  title  to  office 323 

Lies  against  board  of  railroad  commissioners 324 

Is  proper  mode  to  review  decision  of  board  of  assessors 325 

Lies  to  review  decision  of  comptroller  in  tax  case 326 

Lies  to  review  action  of  board  of  supervisors  which  is  judicial  in  its 

nature 329 

When  it  lies  to  review  proceedings  of  court-martial 331 

Does  not  lie  to  review  action  of  board  of  supervisors  legislative  or 

ministerial  in  its  character 331 

Granted  to  review  assessment  for  municipal  purposes 333 

Certiorari  to  review  assessments. 

See  Tax  Law 1234 


1498 


INDEX. 


Certiorari  to  review  assessment  of  cori'or.\tions.  page. 

See  Tax  Law ^^91 

When  it  lies  to  review  audit  by  supervisor 331-326 

What  court  may  issue  writ  and  within  what  time 338 

When  issued  from  Supreme  Court 33^ 

When  from  any  other  court  of  record 338 

Limitation  of  time  to  review 338-339>  34° 

Incidental  matters  heard  at  Special  Term 339 

Petition  and  notice  of  application  for  writ 342 

Application  when  and  how  made 342 

When  notice  of  application  necessary  ;  service  thereof 342 

Remedy  where  allegations  of  petition  indefinite  or  uncertain 345 

Precedent  for  petition  for  writ  to  review  action  of  supervisors 345 

Precedent  for  petition  for  writ  to  board  of  health 348 

Precedent  for  writ  to  fire  commissioners 35* 

Precedent  for  writ  to  highway  commissioners 352 

Precedent  for  petition  for  writ 353 

Notice  not  usually  required  on  application  for  writ 354 

Precedent  for  affidavit  and  answer  to  application 355 

Precedent  for  order  to  show  cause  why  writ  should  not  be  granted 357 

The  writ 35^ 

To  whom  directed 35^ 

Precedent  for  order  for  writ  with  stay 362,  363,  364,  365 

Precedent  for  writ 365-366 

Proceedings  upon -writ 368 

When  and  where  returnable 368 

Mode  of  service 368 

Stay  of  proceedings 368 

When  third  person  may  be  brought  in  as  party 369 

Proceedings  to  review  assessment  must  follow  State  and  not  Code 369 

Precedent  for  order  staying  proceedings 37" 

Motions  to  quash  and  other  proceedings  on  return 37* 

Precedent  for  order  quashing  writ 372 

JB^turn  to  writ  and  proceedings  thereon 374 

Proceedings  after  writ  has  been  issued  same  as  in  an  action 374 

Return  when  and  how  made 374 

Return,  how  compelled,  fees  for  making 374 

Return,  after  term  of  office  expired 374 

Return  upon  affidavits 374 

Conclusive  as  to  facts 37 S-3°*»  383 

Affidavits  cannot  be  considered 37^ 

Certiorari  to  review  assessment  exception  to  this  rule 37^ 

Whole  return  need  not  be  verified 377 

Form  and  contents  of  return 378 

Precedent  for  return ....    379-3"^ 

When  further  return  compelled 3°- 

Remedy  by  action  for  false  return 3°^ 

Further  return  compelled  if  return  evasive 382 

What  is  sufficient  return 383 

No  provision  permitting  matter  to  be  stricken  out  from  return 384 
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Return  to  writ  and  proceedings  thereon 

Present  incumbent  of  office  may  make  return 385 

"When  additional  affidavits  may  be  considered 385-3^6,  387,  389 

Hearing  and  questions  to  be  determined 3^6,  387 

Extent  to  which  court  is  bound  by  return 390 

Nature  and  extent  of  jurisdiction  on  certiorari 39' 

How  far  court  may  look  into  affidavits 39' 

Effect  of  decision  of  comptroller  on  certiorari^ 4^4 

Review  of  decision  of  police  commissioners 4^5 

Practice  as  to  quashing  writ 4°? 

Pinal  order  and  its  effect 408 

Final  order  upon  hearing 4^8 

When  restitution  may  be  awarded 4^8 

Entry  and  enrollment  of  final  order . .    •  •  4^9 

Effect  of  final  order 4^9 

Costs  and  allowances  on  certiorari 409-413 

Precedent  for  order  dismissing  writ 4^4 

Precedent  for  order  dismissing  writ 4^5 

Restriction  on  right  to  the  writ 416 

Application  to  certain  special  cases 4^6 

Applicable  to  civil  cases  only 4*6 

AppUcation  to  review  assessment  not  included  in  Code  provisions —  416 

Appeals 417 

Appeals  to  Court  of  Appeals 4^7 

Change  of  name  of  individual  or  corporation. 

See  Name,  change  of,  etc 845 

Children,  adoption  of. 

See  Adoption  of  children 1449 

Civil  contempt. 

See  Contempt,  Civil 57^ 

Claims,  Court  of ^'^Sl 

15s 
15s 
155 
156 
156 
156 
156 
156 
157 
157 
157 
157 
157 
157 
157 
157 


Code  Provisions 

Board  of  claims  to  be  known  as  Court  of  Claims 

Jurisdiction  of  court 

Rules  of  procedure 

Officers 

Seal  of  court 

Sessions  of  court ;  duty  of  sheriff 

Judgment  of  court 

Duty  of  attorney-general  and  superintendent  of  public  works. 

Record  of  proceedings  ;  report 

Expenses  of  procuring  testimony  on  commission 

Annual  report  to  comptroller 

Costs,  not  to  be  taxed 

Appeals 

Time  and  manner  of  taking  appeal , 

Case  on  appeal   
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Code  Provisions 

Salaries  of  otticers  of  Court  of  Claims 1 1 5^ 

Bules  of  practice  in  Court  of  Claims "5^ 

Precedents  for  notice  of  claim "63 

Precedent   for  injury  to  realty  by  canal 1 163 

Precedent  for  claim  for  personal  injury  by  workman  on  canal 1 165 

Precedent  for  work  done  under  direction  of  State  officers  filed  under 

special  act '  1 66 

Precedent  for  claim  under  special  act  of  Legislature  for  extra  work.  .  1168 

Procedure  and  appeals "70 

Power  of  Legislature  as  to  Court  of  Claims 1 170 

Effect  of  Statute  of  Limitations 1 172 

Code  of  Procepure. 

Special  proceedings  generally  considered. 

§  25.  No  discontinuance  by  reason  of  vacancy,  etc 7 

26.  In  New  York  one  judge  may  continue  proceedings  commenced 

before  another 7 

37.  Causes  tried  elsewhere  than  at  court-house 8 

44.  No  action  or  special  proceeding   abated,  etc.,  by  failure   or 

adjournment  of  court 8 

52.  Substitution  of  one  officer  for  another  in  special  proceedings.  8 

53.  Proceedings  before  substituted  officers 8 

190.  Jurisdiction  of  the  Court  of  Appeals  in  civil  actions 30 

191 .  Limitations,  exceptions,  and  conditions 30 

340.  Sub.  4.   Jurisdiction 6 

342.  Actions,  etc.,  wherein  county  judge  is  incapable  to  act 7 

348.  When  jurisdiction,  etc.,  co-extensive  with  Supreme  Court 7 

414.  Cases  to  which  this  chapter  applies 10 

433.  Service  of  process,  etc.,  to  commence  a  special  proceeding. . .  II 

I  716.  Certain  receivers  may  hold  real  property II 

81 5.  Bonds,  etc.,  not  affected  by  change  of  parties II 

825.  Papers  in  special  proceedings,  where  to  be  filed II 

860.  Witness  exempt  from  arrest 1 1 

867.  Production,  etc.,  of  books  of  account II 

1356.  Appeal  from  order  made  in  the  same  court 29 

1357-  If'- ;  when  made  by  another  court  or  judge 29 

1358.  Preceding  order  may  be  reviewed 29 

1359.  Limitation  of  time  to  appeal 29 

1360.  Stay  of  proceedings ;  hearing  of  appeal ;  decision  thereupon. .  29 

1361.  This   title   qualified.     Application  of  provisions  relating  to 

actions 3'^ 

1688.  When  special  proceedings  to  recover  possession  of  real  prop- 
erty not  allowed 12 

1777.  Misnomer,  when  waived 12 

1814.  Actions,  etc.,  by  and  against  executor,  etc.,  to  be  brought  in 

representative  capacity *  2 

1900.  Action  for  suing,  etc.,  in  name  of  another,  made  also  a  mis- 
demeanor   *2 

2516.  Proceedings  to  be  commenced  by  citation 12 
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Special  proceedings  generally  considered 

2517.  Proceedings  within  tlie  Statute  of  Limitations 13 

2861.  Justice's  jurisdiction  must  be  specially  conferred  by  law 13 

2868.  Justices  to  hold  courts;  general  powers 13 

3150.  Transfer  of  action  when  justice's  term  expires,  etc 13 

31 52.  Proceedings  upon  transfer 13 

3240.  Costs  in  a  special  proceeding 20 

3258.  When  defendant  entitled  to  increased  costs 20 

3259.  Increased  disbursements  not  allowed 20 

3279.  This  title  applies  to  special  proceedings 20 

3316.  Jurors'  fees  in  special  proceedings 13 

3333.  Definition  of  "  action  " 2 

3334.  Id. ;  of  "  Special  Proceeding  " 3 

3343.  Sub.  20.  Miscellaneous  general  definitions  and  rules  of  con- 
struction    3 

3252.  Effect  of  this  act   upon   proceedings  taken  or  rights  accrued, 

etc.,  under  former  statutes 14 

State  Writs. 

§  1991.  .State  writs  enumerated 38 

1992.  To  be  under  seal  of  court 43 

1993.  State  writ  at  the  instance  of  the  People 43 

1994.  Relator,  when  joined  with  People ;  parties,  how  styled 43 

1995.  Parties  may  appear  by  attorneys 43 

1996.  Allowance  to  be  indorsed  and  signed 43 

1997.  Final  order ;  certain  proceedings  same  as  in  actions 49 

1998.  When  writ  returnable 44 

1999.  How  served 46 

2000.  Habeas  corpus,  how  served,  fees  and  undertaking,  when  re- 

quired    46 

2001 .  Fees  to  persons  not  officers 46 

2002.  Last  two  sections  qualified 46 

2003.  Mode  of  serving  writ,  when  person  conceals  himself,  etc 47 

2004.  Person  served  to  obey  habeas  corpus 47 

2005.  Id. ;  as  to  ecrtiorari 47 

2006.  Time  of  returning  habeas  corpus 47 

2007.  Punishment  for  non-payment  of  costs 49 

Habeas  corpus  to  bring  up  person  to  testify. 

§  2008.   Habeas  corpus  to  testify;  when  allowed  by  court  or  judge. .. .  51 

2009.  Id. ;  when  allowed  by  judge 51 

2010.  Id. ;  in  suit  before  justice  of  peace,  etc 51 

201 1 .  The  last  three  sections  qualified 52 

201 2.  Application,  how  made 52 

201 3.  Certain  prisoners  to  be  remanded 52 

2014.  Officers  to  obey  and  return  writ 5- 

Habeas  corpus  and  certiorari  to  inquire  into  cause  of  de- 
tention. 

§  2015.  Who  entitled  to  prosecute  the  writs.     Habeas  corpus  may  \ss\xq 

on  Sundays 5^ 

2016.  When  neither  writ  shall  be  allowed 61 

2017.  How  and  to  whom  application  for  habeas  corptis  or  certiorari 

made 77 
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Habeas  corpus  and  certiorari  to  inquire  into  cause  of  de- 
tention 

§  201S.  Application  in  another  country ;  proof  required 77 

2019.  Contents  of  petition 77 

2020.  When  writ  must  be  granted ;  penalty  for  refusing 92 

202 1 .  Form   of  writ  of  habeas  corpus 78 

2022.  Form  of  writ  of  certiorari 130 

2023.  When  writ  returnable  before  another  judge 78 

2024.  When  writ  sufficient 93 

2025.  When  writ  to  issue  without  application 92 

2026.  Return ;   its  contents 93 

2027.  Habeas  corpus  ;  body  of  prisoner  to  be  produced  unless,  etc. .  93 

2028.  Proceedings  on  disobedience  to  writ 126 

2029.  Id. ;   precept  to  bring  up  prisoner 126 

2030.  Id. ;  power  of  county  may  be  called 126 

2031 .  Proceedings  on  return  of  habeas  corpus 103 

2032.  When  prisoner  to  be  remanded 103 

2033.  When  to  be  discharged  in  civil  cases 103 

2034.  The  last  section  qualified 104 

2035.  Proceedings  on  irregular  commitment 124 

2036.  Id. ;  when  prisoner  may  be  committed  to  another  officer 104 

2037.  Custody  of  prisoner  pending  the  proceedings 93 

2038.  Notice  to  persons  interested  in  detention 93 

2039.  Prisoner  may  controvert  return,  proofs  thereupon 104 

2040.  Proceedings  upon  sickness,  etc.,  of  prisoner 104 

2041.  When  certiorari  to  issue  on  application  for  habeas  corpus 130 

2042.  Proceedings  upon  its  return 130 

2043.  Id. ;   when  discharge    to    be    granted ;  when  proceedings  to 

cease 131 

2044.  When  certiorari  does  not  prevent  habeas  corpus. ..'. 58 

2045.  Bail  on  certiorari,  when  and  how  ordered 124 

2046.  Id. ;  by  whom  and  how  taken 124 

2047.  Discharge  of  prisoner  bailed 124 

2048.  Order  substituted  for  writ  of  discharge ;   service  and  effect 

thereof 122 

2049.  Enforcing  order  for  discharge,  penalty,  etc 122 

2050.  When  prisoner  discharged  not  to  be  reimprisoned ;  when  he 

may  be 122 

2051.  Penalty  for  violating  the  last  section 92 

"052.  Id.  ;  for  concealing  prisoner,  etc.,  to  avoid  writ 92 

2053.  Id. ;  for  aiding,  etc 92 

2054.  Warrant  to  bring  up  prisoner  about  to  be  removed 125 

2055.  When  offender  to  be  arrested 126 

2056.  Execution  of  warrant,  proceedings  to  relieve  prisoner 126 

2057.  Id. ;  proceedings  to  punish  offender 1 26 

2058.  When  appeal  may  be  taken  in  cases  under  this  article 135 

2059.  Id. ;  by  People 135 

2060.  Prisoner  who  appeals  may  be  admitted  to  bail 136 

2061.  Id.;  recognizance,  etc 136 

2062.  Id. ;  on  appeal  to  Court  of  Appeals 136 

2063.  Custody  of  prisoner  until  he  gives  bail 136 
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Habeas  corpus  and  certiorari  to  inquire  into  cause  of  de- 
tention. 

§  2064.  Recognizance  valid  for  adjourned  term 136 

2065.  Penalty  for  refusing  copy  of  process,  etc 93 

2066.  Application  of  this  article  to  other  writs  of  habeas  corpus 58 

Mandamus. 

§  2067.  Kinds  of  writ ;  how  alternative  writ  granted 191,  227 

2068.  When  writ  granted  at  Special  Term 186 

2069.  Id. ;  at  term  of  appellate  division  of  the  Supreme  Court 186 

2070.  When  peremptory  mandamus  to  issue  in  first  instance 204 

2071.  Alternative  writ,  how  served 232 

2072.  Writ,  how  returnable 223,  232 

2073.  Return  or  demurrer  to  first  writ 223 

2074.  Return,  how  made 223-232 

2075.  Motion  to  set  aside  writ 223,  233 

2076.  Contents  of  alternative  writ ;  demurrer  thereto 231 

2077.  Form  and  contents  of  return 232 

2078.  Further  return  cannot  be  compelled ;  demurrer  to  return 232 

2079.  Issue  of  fact ;  when  it  arises 241 

2080.  Application  of  certain  provisions  of  chapter  six 24a 

2081.  Service  of  notice  of  filing;  return  and  demurrer 241 

2082.  Subsequent  proceedings  the  same  as  in  an  action 241 

2083.  Issue  of  fact,  how  triable 241 

2084.  Id. ;  where  triable 241 

2085.  Issue  of  law  upon  General  Term  mandamus,  how  and  where 

triable   242 

2086.  Costs 269 

2087.  Appeals 272 

2088.  When  relator  to  recover  damages 265 

2089.  Stay  of  proceedings ;  enlargement  of  time 265 

2090.  Fines  in  certain  cases 265 

Prohibition. 

§  2091.  Kinds  of  writ ;  how  granted 287 

2092.  When  writ  granted  at  Special  Term 286 

2093.  Id. ;  by  the  appellate  division  of  Supreme  Court 286 

2094.  Alternative  writ  must  issue  first ;  its  contents 287 

2095.  Id. ;  when  returnable,  how  served 287 

2096.  Absolute  writ  issues,  unless  return  made 301,  307 

2097.  Legal  objections,  how  taken ;  motion  to  quash  or  set  aside 

writ 3^3 

2098.  Return  by  party ;  proceedings  when  he  adopts  judge's  return. .  302 

2099.  Proceedings  after  return  ;  trial  by  jury 302 

2100.  Final  order ;  costs 3°7 

2101.  Appeals 3'3 

2102.  Stay  of  proceedings ;  enlargement  of  time 314 

Certiorari,  writ  of. 

§  2 1 20.  Cases  where  writ  may  issue 3-^ 

2121,  2122.  Cases  where  it  cannot  issue 320 

2123.  When  issued  from  Supreme  Court 33S 

2124.  When  from  another  court 338 
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Certiorari,  writ  of 

§  2125.  Limitation  of  time  for  review 338 

21 26.  Id. ;  in  case  of  disability 339 

2127.  Application  for  writ ;  where  and  how  made 342 

2128.  When  notice  necessary,  service  thereof 342 

2129.  To  whom  writ  directed 358 

2130.  Mode  of  service 368 

2131.  Stay  of  proceedings   368 

2132.  When  and  where  writ  returnable 368 

2133.  Subsequent  proceedings  as  in  an  action 374 

2134.  Return ;  when  and  how  made 374 

2135.  Id. ;  how  compelled  ;  fees  for  making 374 

2136.  Id.;  after  term  of  office  expired 374 

2137.  When  third  person  may  be  brought  in 369 

2138.  Hearing  upon  return 387 

2139.  Id.;   upon  affidavit 374 

2140.  Questions  to  be  determined 386 

2141.  Final  order  upon  the  hearing 408 

2142.  Restitution  may  be  awarded 409 

2143.  Costs 409 

2144.  Entry  and  enrollment  of  final  order 409 

2145.  Effect  thereof 409 

2146.  "  Body  or  officer  " ;  "determination,"  what  they  include 320 

2147.  Application  of  this  article  to  certain  special  cases 416 

2148.  Id. ;  to  civil  cases  only 416 

3253.  Additional  allowances  to  either  party  in  difficult  cases,  etc. . . .  409 

Insolvent  debtor.    Discharge  of  from  his  debts. 

§  2149.   Who  may  be  discharged 421 

2150.  To  what  court  application  to  be  made 421 

2151.  Contents  of  petition 422 

2152.  Consent  of  creditors  to  be  annexed 423 

2153.  Consent  of  executor,  administrator,  receiver,  etc 423 

2154.  Id. ;   of  corporations,  etc 423 

2155.  Id. ;  of  partnership 423 

2156.  Effect  of  consent  where  petitioner  is  a  joint  debtor 423 

2157.  Consent  of  purchaser  of  debt,  etc 423 

2158.  Consenting  creditor  must  relinquish  security 424 

21 59.  Penalty  if  creditor  swears  falsely 424 

2160.  Affidavit  of  consenting  creditor 424 

2161.  When  non-resident  creditor  to  annex  account,  etc 424 

2162.  Petitioner's  schedule 425 

2163.  His  affidavit 425 

2164.  Order  to  show  cause 439 

2165.  How  order  published  and  served 439 

2166.  Hearing 44° 

2167.  Putting  cause  on  calendar 44° 

2168.  Opposing  creditors    to   file   specifications  and  may   demand 

jury  trial 44° 

2169.  Id. ;  to  file  proofs,  if  not  named  in  .schedule 440 

2170.  Proceedings  if  jurors  do  not  agree 44° 

217 1.  When  insolvent  required  to  produce  his  non-resident  wife. . .  .  440 
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Insolvent  debtor.    Discharge  of  from  his  debts. 

§  2172.   Examination  of  insolvent 441 

2173.  When  insolvent  cannot  be  discharged 448 

2174.  When  assignment  to  be  directed 448 

2175.  Assignment ;  contents  and  to  whom  made 448 

2176.  Id. ;  trustees,  how  designated 449 

2177.  Effect  of  assignment 449 

2178.  When  discharge  to  be  granted 449 

2179.  2180.  Proceedings  where  trustee  refuses  to  give  certificate,  etc.  449 

2181.  Discharges,  etc.,  to  be  recorded 457 

2182.  Effect  of  discharge 458 

2183.  Id. ;  exceptions  as  to  foreign  contracts  or  creditors 458 

2184.  Id. ;  as  to  debts,  etc.,  to  the  United  States,  and  the  States. . .  458 

2185.  Insolvent  to  be  released  from  imprisonment 459 

2186.  Discharge,  when  void 459 

2187.  Invalidity  may  be  proved  on  motion  to  vacate  order  of  arrest.  459 

Insolvent  debtor.    Exemption  from  arrest  or  discharge  from^ 
imprisonment  of. 

§  2188.  Who  may  be  exempted  and  by  what  court 468 

2189.  Contents  of  petition 468 

2190.  Petitioner's  schedule 469 

2191.  His  aliidavit 469 

2192.  Order  to  show  cause 470 

2193.  Hearing,  etc 471 

2194.  Order  directing  assignment ;  assignment  pursuant  thereto 472 

2195.  When  discharge  to  be  granted  ;  effect  thereof 472 

2196.  Discharge  to  be  recorded,  etc 472 

2197.  Petitioner  to  be  released  from  imprisonment,  etc 472 

2198.  Debts  not  affected,  etc. : 473 

2199.  Discharge,  when  void 473 

Imprisoned  debtor,  discharge  of  from  imprisonment. 

§  2200.  Who  may  be  discharged 47  c 

2201.  To  what  court  application  to  be  made 475 

2202.  When  petition  may  be  presented 478 

2203.  Contents  of  petition  ;  schedule 478 

2204.  Atfidavit  of  petitioner 478 

2205.  Notice  to  creditors 479 

2206.  Id. ;  when  service  cannot  be  made 479 

2207.  Id. ;  when  State  a  creditor 479 

2208.  Proceedings  on  presentation  of  petition 483 

2209.  Adjournment 484 

2210.  Proceedings  on  adjourned  day 484 

221 1 .  Assignment ;  effect  thereof 484 

221 2.  Discharge  ;  when  to  be  granted 484 

2213.  Petitioner's  property  still  liable 484 

2214.  When  creditor  may  issue  new  execution  against  person 484 

221 5.  Powers  and  duties  of  trustees 491 

2216.  Creditor  may  notify  debtor  to  apply  for  discharge 476 

2217.  Effect  of  failure  so  to  apply 476 

2218.  Debtor  to  United  States,  etc.,  not  to  be  discharged 476 
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Property  of  person  confined  for  crime,  care  of. 

§  2219.  When  and  to  what  court  apphcation  to  be  made 494 

2220.  Who  may  apply 494 

2221.  Creditor  must  relinquish  security 494 

2222.  Contents  of  petition 494 

2223.  Copy  of  sentence  and  affidavit  to  be  presented 495 

2224.  Proceedings  upon  presentation  of  papers 495 

2225.  Id. ;  on  return  of  order  to  show  cause 495 

2226.  Effect  of  order  appointing  trustee 495 

2227.  Removal  of  trustee  ;  appointment  of  new  trustee 495 

2228.  Prisoner's  property ;  how  applied 49^ 

2229.  Id. ;  to  be  delivered  to  him  on  his  discharge 496 

2230.  Application  of  this  article  to  persons  heretofore  sentenced..  496 

Summary  proceedings. 

§  2231.  When  tenant  may  be  removed 5°^ 

2232.  Person  holding  over  land  sold,  etc.,  may  be  removed 51 1 

2233.  Id. ;  in  case  of  forcible  entry  or  detainer 512 

2234.  Application  ;  to  whom  made 5'7 

2235.  Petition  by  person  entitled  to  possession 518 

2236.  Notice  to  be  given  in  certain  cases 5'9 

2237.  Petition  by  neighbor  of  bawdy-house,  etc 519 

2238.  Precept 535 

2239.  Id. ;  in  New  York  City 535 

2240.  Id. ;  how  served 535 

2241.  Duty  of  person  to  whom  copy  of  precept  is  delivered 536 

2242.  When   precept    to   be   served   on   landlord   of  bawdy-house, 

etc 536 

2243.  Proof  of  service  of  precept 53" 

2244.  Answer 543 

2245.  Issues  upon  forcible  entry  or  detainer 543 

2246.  In  N.  Y.  district  court  cause  may  be  transferred  to  another 

court  for  trial 547 

2247.  Trial 547 

2248.  Adjournment 54° 

2249.  Final  order  upon  trial 55- 

2250.  Amount  of  costs  ;  how  collected 55- 

2251.  Warrant  to  dispossess  defendant 555 

2252.  Execution  of  warrant 555 

2253.  When  warrant  cancels  lease  ;  exception 555 

2254.  Warrant ;  when  and  how  stayed 555 

2255.  Undertaking  ;  how  disposed  of 55" 

2256.  Redemption  by  lessee 5"- 

2257.  Id. ;  by  creditor  of  lessee 5"- 

2258.  The  last  two  sections  qualified 5"3 

2259.  Orders  to  be  made  thereupon  ;  liability  of  person  redeeming.. .  563 

2260.  Appeal 5"5 

2261.  Effect  of  appeal  limited  in  certain  cases 5^5 

2262.  Warrants  ;  how  stayed  on  appeal S"5 

2263.  Appellate  court  may  award  restitution  ;  action  for  damages 566 

2264.  Application  of  this  title  ;  effect  of  final  order 552 

2265.  How  proceedings  under  this  title  to  be  stayed 556 
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Contempt,  civil. 

§  14.  Contempts;  punishable  civilly 579 

15.  No  punishment  for  non-payment  of  interlocutory  costs 580 

16.  Id. ;  moneys  due  upon  a  contract 580 

1241.  When   judgment    may   be   enforced   by   punishment  for  dis- 
obeying it 595 

2266.  Cases  to  which  this  title  applies 578 

2267.  When  punishment  may  be  summary 602 

2268.  When  warrant  to  commit  may  issue  without  notice 602 

2269.  Order  to  show  cause  or  warrant  to  attach  offender 607,  613 

2270.  Notice  to  delinquent  officer  to  show  cause 607 

2271.  Order  or  warrant ;  when  granted  out  of  court 605 

2272.  Id.;  when  contempt  was  committed  before  a  referee 606 

2273.  Effect  of  order  to  show  cause,  and  of  warrant 607 

2274.  Copy  affidavit,  etc.,  to  be  served  with  warrant 613 

2275.  Indorsement  upon  warrant 614 

2276.  Warrant ;  how  executed 614 

2277.  Undertaking  to  procure  discharge 614 

2278.  When  habeas  corpus  may  issue 613 

2279.  Sheriff  to  file  undertaking  with  return 614 

2280.  Interrogatories  and  proofs 619 

2281.  When  and  how  accused  to  be  punished 623 

2282.  Id. ;  upon  return  of  habeas  corpus 623 

2283.  Id. ;  upon  return  of  order  to  show  cause 623 

2284.  Amount  of  fine 623 

2285.  Length  of  imprisonment 624 

2286.  When  court  may  release  offender 624 

2287.  Offender  liable  to  indictment 644 

2288.  Proceedings  when  accused  does  not  appear 645 

2289.  Undertaking  ;  when  prosecuted  by  person  aggrieved 645 

2290.  Id. ;  by  attorney-general,  etc 645 

2291.  Sheriff  liable  for  taking  insufficient  sureties 645 

2292.  Punishment  for  misconduct  at  trial  term 579 

2457.  Disobedience  to  order ;  how  punished 598 

2555.  Enforcement  of  decree  ;  by  punishment  for  contempt 598 

Ctontempt,  criminal  and  legislative. 

§  8.  Criminal  contempts  defined 649 

9.  Punishments  for  criminal  contempts 649 

10.  Such  contempts  in  view  of  court ;  how  punished 650 

11.  Requisites  of  commitment * 650 

12.  Preceding  sections  limited 650 

13.  Indictment,  if  offence  is  indictable 650 

Pine,  proceedings  to  collect. 

§  2293.  Clerk  to  make  schedule  of  fines  imposed 674 

2294.  Warrant  to  be  issued  by  him 674 

2295.  Id. ;  when  delinquent  resides  m  another  county 674 

2296.  Execution  of  warrant 674 

2297.  Return  thereof 675 

2298.  Proceedings  if  fine  not  collected 67  5 

2299.  Who  to  be  mcluded  in  schedule 675 

2300.  Liability  of  sheriff 675 
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Pine,  proceedings  to  collect. 

v^   -jOi.   Appliciition  of  this  title 675 

Tenant  for  life,  proceedings  to  discover  death  of. 

§  2302.  Petition  for  production  of  tenant  for  life 678 

2303.  Contents  of  petition 678 

2304.  Service  of  petition  and  notice 678 

2305.  Proceedings  upon  presentation  of  petition 679 

2306.  Service  of  order ;  powers,  etc.,  of  referee 679 

2307.  Habeas  Corpus 679 

2308.  Report  of  referee 679 

2309.  Dismissal  of  petition  when  order  complied  with 679 

2310.  When  life  tenant  deemed  dead,  and  petitioner  let  into  posses- 

sion    680 

231 1.  Commission  to  be  issued  if  life  tenant  without  State 680 

2312.  General  provisions  respecting  the  commission 680 

2313.  Petitioner  to  give  notice  of  its  execution 680 

2314.  Execution  thereof 680 

2315.  Proceedings  on  return  of  commission 681 

2316.  Costs 681 

2317.  Property;  when   restored 681 

2318.  Remedy  of  person  evicted  for  profits,  etc 681 

2319.  Order  not  conclusive  in  ejectment 681 

Committee  of  person  or  property  of  lunatic,  idiot,  or  habit- 
ual drunkard,  proceedings  for  appointment  of. 

§  2320.  Jurisdiction,  concurrent  jurisdiction 686 

2321.  Duty  of  court  having  jurisdiction 686 

2322.  Committee  may  be  appointed 686 

2323.  Application  for  committee  ;  by  whom  made 686 

2323a.  Application  when  incompetent  person  is  in  State  institution  ; 

petition  by  whom  made;  contents  and  proceedings  upon 

presentation  thereof 695 

2323b.  Costs  of  proceedings 695 

2324.  Duty  of  certain  officers  to  apply 696 

2325.  Contents,   etc.,   of  petition,   proceedings    upon  presentation 

thereof 696 

2326.  When  foreign  committee  may  be  appointed 697 

2327.  Order  for  tommission,  or  for  trial  by  jury 697 

2328.  Contents  of  commission 698 

2329.  Commissioners  to  be  sworn  ;  vacancies,  how  filled 706 

2330.  Jury  to  be  procured,  proceedings  thereupon 706 

2331.  Proceedings  upon  the  hearing 707 

2332.  Return  of  inquisition  and  commission 707 

2333.  Expenses  of  commission 707 

2334.  Proceedings  upon  trial  by  jury  in  court 698 

2335.  Subject  of  inquiry  in  cases  of  lunacy 707 

2336.  Proceedings  upon  return  of  commission  or  verdict 711 

2336a.  Sections   of  this  title  not  applicable    when    application   for 

committee  made  under  the  authority  of  State 696 

2337-  Security  to  be  given  by  committee 711 

2338.  Compensation  of  committee 7'^ 

2339.  Committee  under  control  of  court  ;  limitation  of  powers 716 
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Committee  of  person  or  property  of  lunatic,  idiot,  or  habit- 
ual drunkard,  proceedings  for  appointment  of 

§  2340.  Committee  of  property  may  maintain  actions,  etc 716 

2341.  Id. ;  to  file  inventory  and  account 716 

2342.  Id. ;  may  be  compelled  to  file  the  same  or  render  an  additional 

account,  etc 717 

2343.  Property,  when  to  be  restored 717 

2344.  Id. ;  disposition  in  case  of  death 718 

B«al   Property  of   an  infant,  lunatic,  idiot,  or  habitual 
drunkard,  proceedings  for  disposition  of. 

§  2345.  Action  to  compel  conveyance 732 

2346.  Who  may  maintain  action 732 

2347.  Judgment ;  effect  thereof 733 

2348.  Application  to  dispose  of  real  property;  in  what  cases 735 

2349.  Id. ;  by  whom 735 

2350.  Contents  of  petition 735 

2351.  Bond  of  committee  of  lunatic,  etc 745 

2352.  Id. ;  of  guardian  of  infant 746 

2353.  Bond ;  how  prosecuted   746 

2354.  Reference  to  inquire  into  the  application 748 

2355.  F"inal  order 749 

2356.  Report  of  sale,  etc 757 

2357.  Certain   sales,  prohibited 735 

2358.  Effect  of  conveyance,  etc 757 

2359.  Proceeds  of  sale  deemed  real  property  763 

2360.  Infant  deemed  a  ward  of  court 763 

2361.  Disposition  of  proceeds ;  accounting 763 

2362.  Particular  estates  ;  when  included  in  sale 764 

2363.  Id. ;  when  belonging  to  infant,  etc 764 

2364.  Debts  of  infant,  etc.,  to  be  paid  equally 764 

Arbitrations. 

§  2365.  When  submission  to  arbitration  cannot  be  made 776 

2366.  What  controversies  may  be  submitted,  and  how 776 

2367.  Appointment  of  additional  arbitrator  or  umpire 781 

2368.  Time  for  hearing,  adjournment,  etc 787 

2369.  Arbitrators  to  be  sworn 787 

2370.  Attendance  of  witnesses,  etc 787 

2371.  All  the  arbitrators  to  meet ;  when  majority  may  award.     Fees.  78S 

2372.  Award  ;  to  be  authenticated,  etc 788 

2373.  Motion  to  confirm  award 796 

2374.  Id.,  to  vacate  award 796 

2375.  Id.,  to  modify  or  correct  award 797 

2376.  Motions,  when   to  be  made 797 

2377.  Costs  on  vacating  award 797 

2378.  Judgment  on  award ;  when  and  how  entered.     Costs 808 

2379.  Judgment  roll 808 

2380.  Effect  of  judgment  ;  how  enforced 808 

238 1 .  Appeal 809 

2382.  Effect  of  party's  death,  lunacy,  etc. ;  proceedings  thereupon..  810 

2383.  Revocation  of  submission 810 

23S4.  Liability  of  party  who  revokes Sio 
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Arbitrations. 

§  2385.   Limitation  of  recover)'  against  him 810 

2386.  Application  of  this  title 772 

Foreclosure  by  advertisement. 

§   23S7.   When  mortgage  may  be  foreclosed 813 

23S8.   Notice  of  sale,  how  given 816 

2389.  Id.,  how  served 817 

2390.  Duty  of  county  clerk 817 

2391.  Contents  of  notice  of  sale 816 

2392.  Sale,  how  postponed 823 

2393.  Id.,  how   conducted 823 

2394.  Mortgagee,  etc.,  may  purchase 823 

2395.  Effect  of  sale 823 

2396.  Affidavit  of  sale  and  of  posting,  serving,  etc.,  of  notices 824 

2397.  When  one  affidavit  suffices;  printed  notices  to  be  annexed. . .  824 

2398.  Affidavit  may  be  filed  and  recorded 824 

2399.  Note  upon  record  of  mortgage 825 

2400.  Deed  not  necessary 825 

2401 .  Costs  allowed 834 

2402.  Expenses  allowed 834 

2403.  Taxation  thereof 834 

2404.  Surplus  money  to  be  paid  into  Supreme  Court 836 

2405.  Claimant  of  surplus  money  to  file  petition 836 

2406.  Application  for  surplus  money ■ 836 

2407.  Order  for  distribution 837 

2408.  Limitation  of  last  four  sections 837 

2409.  Application  of  this  title  to  mortgages  to  State 841 

Name  of  corporation  or  individual,  proceeding  to  change. 

§  2410.   Petition  by  individual 845 

2411.  Petition  by  corporation 845 

241 2.  Contents  of  petition 845 

2413.  Notice  of  presentation  of  petition 846 

2414.  Order ^5° 

2415.  When  change  to  take  effect 851 

2416.  Substitution  of  new  name  in  pending  action  or  proceeding.. . .  851 

2417.  Reports  by  clerks  to  state  officers 853 

Corporation,  proceedings  for  voluntary  dissolution  of 

§  2419.  When  a  majority  of  directors  may  petition  for  cUssolution 854 

2420.  Id.,  when  they  are  equally  divided 855 

2421.  Contents  of  petition ^"- 

2422.  Affidavit  to  be  annexed '^^- 

2423.  Presentation  of  petition,  etc.     Order 87 1 

2424.  Order  to  be  published 872 

2425.  Id.,  to  be  served  on  creditors  and  stockholders 872 

2426.  Hearing ^ 

2427.  Id.,  original   papers  may  be  used 883 

2428.  Application  for  final  order 883 

2429.  Final  order ^^^ 

2430.  Certain  sales,  etc.,  void 9'  2 

2431.  Certain  corporations  excepted  from  this  title 912 
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Supplementary  proceedings. 

§  2432.  The  different  remedies  under  this  title 915 

2433.  Nature  of  remedies.     Review  of  orders 91 5,  985 

2434.  What  judge  may  entertain  proceedings 919 

2435.  Order  to  examine  debtor  after  return  of  execution 924 

2436.  Id.,  before  return  of  execution 938 

2437.  Warrant  of  arrest  instead  of  order 955 

2438.  Id.,  after  order  has  been  made 955 

2439.  Warrant ;  how  vacated,  etc 955 

2440.  Undertaking  may  be  required,  etc 956 

2441.  Order  to  examine  persons  having  property,  etc.,  of  the  judg- 

ment debtor 939 

2442.  Either  order  may  require  attendance  before  a  referee 948 

2443.  Reference  may  be  ordered  at  any  time 949 

2444.  Proceedings  upon  examination  ;  adjournment 951 

2445.  Referee  to  be  sworn 949 

2446.  Order  permitting  person  indebted  to  pay  debt  to  the  sheriff.. .  958 

2447.  Order  requiring  delivery  of  money  or  property  to  sheriff  or 

receiver.. 958 

2448.  Duty  of  sheriff 959 

2449.  How  money  or  property  applied  to  pay  judgment 959 

2450.  Balance  to  be  paid  or  delivered  to  judgment  debtor,  etc 959 

2451.  Judge  may  enjoin  transfer,  etc.,  of  property 946 

2452.  Mode  of  service  of  certain  orders 947 

2453.  Service  of  warrant 948 

2454.  How  proceedings  discontinued  or  dismissed 967 

2455.  Costs  to  judgment  creditor 969 

2456.  Id.,  to  judgment  debtor,  etc 969 

2457.  Disobedience  to  order ;  how  punished 971 

2458.  Upon  what  judgment,  and  to  what  county,  the  execution  must 

have  issued 9^6 

2459.  In  what  county  judgment  debtor,  his  bailee,  etc.,  must  attend.  920 

2460.  No  person  excused  from  answering  on  ground  of  fraud 984 

2461.  Proceedings  where  judgment  is  against  joint  debtors 916 

2462.  Proceedings  commenced  before  one  judge  may  be  continued 

before  another 9-° 

2463.  Cases  where   this  chapter  is  not  applicable ;    what  property 

cannot  be  reached 9^0 

2464.  When  and  how  receiver  appointed 987 

2465.  Notice  to  other  creditors 9^8 

2466.  Only  one  receiver  to  be  appointed.     Former  receivership  may 

be  extended 9^8 

2467.  Order  to  be  filed  and  recorded 988 

2468.  When  property  is  vested  in  receiver 995 

2469.  How  receiver's  title  to  personal  property  extended  by  relation  995 

2470.  County  clerk  to  record  orders  ;  penalty  for  neglect 988 

2471.  Receiver  subject  to  control  of  court 1006 

Public  ofllcer,  proceedings  to  compel  delivery  of  books  to. 

§  2471a.  Delivery  of  books  and  papers,  how  enforced 1009 

Beal  property,  proceedings  for  condemnation  of. 

§  3357-  Title 1033 
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Real  property,  proceedings  for  condemnation  of 

§  3358.  Definitions 1033 

3359.  Proceedings  to  be  taken  as  prescribed  in  this  title 1033 

3360.  Petition  ;  what  to  contain 1041 

3361.  Notice  to  be  annexed  to  petition ;  service  of 1042 

3362.  Service  of  notice  and  petition 1042 

3363.  Appearance  of  infant,  idiot,  lunatic,  etc 1054 

3364.  Appearance 1054 

3365.  Answer ;  what  to  contain 1054 

3366.  Verification  of  petition  or  answer 1042 

3367.  Trial  of  issues 1058 

3368.  Certain  provisions  applicable 1 1 1 5 

3369.  Judgment,  costs  when  to  defendant;  commissioners 1058 

3370.  Duties  and  powers  of  commissioners 1062 

3371.  Confirmation  or  setting  aside  report ;  deposit,  when  payment, 

etc 1084 

3372.  Offer  to  purchase ;  costs ;  additional  allowance 1097 

3373.  Judgment,  how  enforced;    delivery  possession  of  premises; 

when  writ  of  assistance  to  issue 1 102 

3374.  Abandonment  and  discontinuance  of  proceeding 1 104 

3375.  Appeal  from  final  orders ;  stay 1 104 

3376.  Appeal  from  judgment  by  plaintiff 1 104 

3377.  When  general  term  may  direct  new  appraisal 1 104 

3378.  Conflicting  claimants 1 1 13 

3379.  Party  in  possession  may  stay  on  giving  security 1 1 1 3 

3380.  Temporary  possession  pending  proceedings 1 1 1 3 

3381.  Notice  of  pendency  of  action  to  be  filed 1 1 13 

3382.  Power  of  court  to  make  necessary  orders 1115 
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Right  of  receiver  to  apply  to  court 896 

When  receiver  personally  liable  upon  contract  as  such 897 

Suing  receiver  without  leave  of  court  is  contempt 898 

What  parties  must  allege  when  bringing  action 898 

Corporation  cannot  sue  receiver 899 

When  foreign  receiver  may  be  sued  in  this  State ,  . .  899 

Summary  power  of  court  over  receivers 911 

Precedent  for  affidavit  to  obtain  preference  for  employe 903 

Precedent  for  order  to  pay  employe 904 

Title  of  receiver  dates  back  to  time  of  appointment 907 

When  lien  of  execution  valid  against  receiver 908 

When  attorney  must  pay  back  fees , 908 

Expenses  of  administration  is  lien  on  funds  in  hands  of  recdver 910 

Commissions  of  receiver,  how  computed 910 

Costs 910 

Miscellaneous  provisions  and  exceptions 912 

Certain  corporations  exempted  from  this  title 913 

Corporation,  change  of  name  of. 

See  name,  change  of,  etc 845 

Costs. 

Costs  in  habeas  corpus .....•«.•......       117 

Costs  in  special  proceedings 20 

When  increased  costs  allowed 20 

Costs  in  special  proceedings  in  discretion  of  court 20,   22 


1522  INDEX. 

Costs — Continued.  PAGE. 

Costs  not  allowed  in  proceedings  for  criminal  contempt 21 

Extra  allowance  not  granted 21 

Costs  awarded  under  General  Railroad  Act 21 

Costs  under  Assignment  Act 22 

Disbursements  allowed  in  special  proceedings 22 

Summary  proceedings,  rule  as  to  costs  not  applicable  to 23,  552,  969 

Costs  on  surplus  moneys  in  foreclosure 23 

When  costs  allowed  on  certiorari 24 

Costs  on  mandamus 26 

Costs  discretionary  in  mandamus 27 

Costs  in  proceedings  to  compel  payment  of  personal  tax 27 

Costs  on  appeal  in  special  proceedings 27 

Costs  on  State  writs,  how  enforced 49 

Costs  in  mandamus,  when  and  how  granted 269 

Costs  in  prohibition 307 

Costs  in  certiorari 409,  413 

Costs  in  summary  proceedings 552,  23,  969 

Costs  in  proceedings  to  discover  death  of  life  tenant 681 

Costs  in  proceedings  for  appointment  of  committee  of  person  or  property 

of  lunatic,  habitual  drunkard,  etc 696,  718,  730 

Costs  on  arbitration 797,  808 

Costs  on  sale  of  infant's  real  estate,  etc 770 

Costs  on  foreclosure  by  advertisement 834 

Costs  on  voluntary  dissolution  of  corporation . .  910 

Costs  in  proceedings  in  Court  of  Claims 1 1 57 

Costs  in  condemnation  proceedings  1058,  1084,  1097 

Costs  in  proceedings  under  Bankruptcy  Law 1 274 

Costs  on  general  assignments 1433 

Costs  on  investigation  of  expenditures  of  towns  and  villages. 445 

Costs  on  disbarment  of   attorneys i486 

Court  of  Claims. 

See  Claims,  court  of 1155 

Court  of  Claims,  rules  of  practice  in. 

See  rules  of  practice  in  Court  of  Claims 1 1 58 

Criminal  Code. 

827,  sub.  2,  when  writ  of  habeas  corpus  granted  in  extradition  cases 75 

Criminal  contempt. 

See  contempts,  criminal 57^ 

Crime,  person  confined  for,  care  of  property  of. 

See  property  of  person  confined  for  crime 494 

Dam.\ges,  writ  of  assessment  of. 

See  writ  of  assessment  of  damages 315 

Death  of  life  tenant,  proceedings  to  discover 678 

Debtor,  imprisoned,  discharge  from. 

See  insolvent  debtor,  etc 468 

Debtor,  insolvent,  discharge  from  his  debts. 

See  insolvent  debtor,  etc 421 

Debtor,  insolvent,  discharge  from  imprisonment. 

See  insolvent  debtor,  exemption  from  arrest,  etc 468 
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Debtor,  judgment.  page. 

See  supplementary  proceedings 915 

Disbarment  of  attorneys. 

See  attorneys,  disbarment  of 1479 

Discharge  OK  imprisoned  debtor. 

See   insolvent  debtor,  etc 468 

Discharge  of  insolvent  debtor  from  his  debts. 

See  insolvent  debtor,  etc 421 

Discharge  of  insolvent  debtor  from  imprisonment. 

See  insolvent  debtor,  exemption  from  arrest,  etc 468 

Discharge  of  mortgages  of  record. 

See  mortgages  of  record,  etc 1 174 

Dissolution  of  corporations,  voluntary,  etc. 

See  corporations,  etc 854 

Election  law,  proceedings  under. 

Special  proceedings  under  Election  Law  considered 1196 

Adding  and  erasing  names  on  register 1 197 

Power  of  judge  at  chambers  to  strike  names  from  register 1198 

Intention  of  student  to  change  residence  insufficient 1 198 

Upon  whom  notice  of  application  must  be  served 1 199 

Precedent  for  order  to  show  cause  why  name  should    not  be   stricken 

from  register 1 200 

Precedent  for  petition 1 200 

Precedent  for  order  to  strike  names  from  register 1201 

Party  nominations,  objections  to  certificates  of  nomination  1 202 

Choice  of  emblem  for  ballot 1 202 

Objections  to  certificates  of  nomination 1202 

Oral  evidence  and  affidavits  admissible  on  hearing 1203 

Party  usage  and  custom  generally  followed  by  the  court 1204 

Duties  of  county  clerk 1 205 

Independent  organizations  must  conform  to  statutes 1205 

Precedent  for  petition 1 207 

Precedent  on  order  for  hearing 1 208 

Precedent  for  final  order 1 209 

Judicial  investigation  of  ballots 1210 

Mandamus  may  issue  to  inspectors  of  election  to  perform  their  duty. .  1210 

Irregular  for  inspectors  to  sign  statement  in  blank 1 211 

Mandamus  lies  to  compel  inspectors  to  correct  clerical  errors 121 1 

Mandamus  will  not  lie  where   ballots  were  not  objected  to  as  marked 

for  identification 1 21 2 

When  order  directing  opening  of  ballot  box  granted 1212 

Certiorari  will  not  lie  to  review  acts  of  election  board 121-5 

Effect  of  alternative  writ   of  mandamus , .  1 2 1  -• 

Duty  of  inspectors  of  election 1 2  j  -. 

Precedent  for  affidavit 1214-121S 

Precedent  for  alternative  writ  of  mandamus 1216 

Precedent  for  order  to  show  cause 1 220 
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Correction  in  State  or  county  board   canvassers'  state- 
ment 1221 
Proceedings  of  State  board  of  canvassers  upon  corrected  statements.  .  1221 

When  board  of  canvassers  will  not  be  held  guilty  of  contempt 1222 

State  board  of  canvassers  acts  ministerially 1 222 

Board  of  county  canvassers    an   administrative  body 1223 

What  ballots  may  be  counted 1 224 

Precedent  for  petition 1 225-1 230 

Precedent  for  order  to  show  cause 1228-1 230 

Precedent  for  final  order 1 232 

Order  under  Election  Law,  when  appealable 31 

When  mandamus  granted  against  election  ofificers 170 

When  mandamus  will  not  lie  to  compel  re-canvass 173 

Eminent  domain. 

See  condemnation  of  real  property 1020 

Execution  against  property. 

See  supplementary  proceedings 91 5 

Expenditures  of  town  and  villages,  investigation  of. 

See  towns  and  villages,  investigation  of,  etc 1445 

Fine,  proceedings  to  collect 674 

Clerk  to  make  schedule  of  fines  imposed 674 

Warrant  to  be  issued  by  clerk 674 

Warrant  to  when  delinquent  resides  in  another  county 674 

Execution  of  warrant 674 

Return  of  warrant 675 

Proceedings  if  fine  not  collected 675 

Who  to  be  included  in  schedule 675 

Liability  of  sheriff 675 

Application  of  title 67  5 

Precedent  for  warrant ...  676 

Precedent  for  schedule 676 

Precedent  for  return  by  sheriff 677 

Foreclosure  by  advertisement. 

When  statutory  remedy  may  be  enforced 813 

When  mortgage  may  be  foreclosed 813 

Remedy  exclusively  creature  of  statute 814 

Notice  of  sale  ;  contents ;  filing  and  service 817 

Duty  of  county  clerk 818 

Notice  shall  be  given  to  those  interested 818 

Length  of  time  notice  of  sale  must  be  published ;  how  computed 818 

Who  must  be  served  with  notice 819 

Effect  of  failure  to  serve  notice 820 

Defect  in  notice  renders  sale  void 820 

What  defects  render  sale  invalid 821 

Precedent  for  notice  of  foreclosure 822 

Sale ;  its  eflfoct  and  record  thereof 823 

Sale,  how  postponed 823 

Sale,  how  conducted 823 

Mortgagee  may  purchase 823 
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Sale ;  its  eflect  and  record  thereof. 

Effect  of  sale 824 

Affidavit  of  sale,  posting  of  notices,  etc 824 

Affidavits  may  be  filed  and  recorded 825 

Note  upon  margin  of  mortgage  to  be  made  by  clerk 825 

Deed  not  necessary 825 

Precedent  for  notice  of  postponement 826 

When  sale  conveys  good  title 826-827 

Precedent  for  affidavit  of  affixing  by  clerk. 830 

Precedent  for  affidavit  by  auctioneer 830 

Precedent  of  affidavit  of  affixing  on  court-house  door 831 

Precedent  for  affidavit  of  publication 831 

Precedent  for  form  of  affidavit  serving  notice 832 

Precedent  for  note  by  clerk  upon  margin  of  mortgage 833 

Costs 834 

Amount  of  costs  allowed 834 

Expenses  allowed 834 

Taxation  of  costs  and  expenses 835 

Precedent  for  bill  of  costs 836 

Surplus  money  and  proceedings  with  regard  thereto 837 

Surplus  money  to  be  paid  into  Supreme  Court 837 

Claimant  of  money  to  file  petition 837 

Application  of  surplus  money 837 

Order  for  distribution 837 

Proceedings  when  surplus  money  paid  into  surrogate's  court 837 

Precedent  for  payment  of  surplus  moneys 838 

Precedent  for  notice  of  motion  for  surplus  moneys 839 

Precedent  for  order  of  reference  as  to  surplus  moneys 839 

Precedent  for  report  of  referee  as  to  priority  of  liens 839 

Precedent  for  order  upon  referee's  report 940 

Loan  commissioners'  mortgages 841 

Application  of  this  title  to  mortgages  to  the  State 841 

Rights,  duties,  and  powers  of  commissioners  on  foreclosure 842 


General  assignments. 

Common-law  and  statutory  regulations  relative  to 

Title  of  act 

General  assignments  are  special  proceedings 

Validity  of  legislation  with  regard  to  general  assignments. . . 

Nature  and  effect  of  general  assignments 

Elements  of  general  assignments 

Must  be  voluntary  conveyance  of  all  debtor's  property 

Assent  of  general  creditors  to  general  assignment  presumed. 

Voluntary  assignments,  why  so-called 

History  of  legislation  on  subject,  where  found 

Requisites  of  assignment     

Assignment  must  be  in  writing 

Contents  of  assignment 

Acknowledgment  of  assignment 

Recording  of  assignment , 
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Requisites  of  assignment. 

Assent  of  assignees 1318 

Assignment  of  co-partners 1319 

Assignment  after  dissolution  of  partnership 1319 

Riglit  of  surviving  partner  to  make  assignment 1319 

Partnership  property  must  first  be  applied  to  pay  firm  debts 1320 

Individual  debt  cannot  be  paid  out  of  firm  assets  until  firm  debts  are 

paid 1320 

Effect  of  oral  assent  of  partners  to  assignment 1321 

Ratification  by  partner 1321 

Ratification  by  infant 1321 

Assignment  by  residents  of  other  States 1322 

Right  of  corporation  to  make  assignment ^3-3 

Assignee  must  be  named  in  assignment 1324 

Right  of  foreign  corporation  to  make  assignment 1325 

Who  may  be  made  assignee 1325 

Forms  and  contents  of  assignment 1327 

Consideration  not  necessary 1327 

What  is  required  for  valid  assignment 1327 

General  assignment  vests  title  to  land  in  assignee 1328 

Must  not  reserve  authority  or  control  over  any  property 1328 

Assent  of  the  assignee 1328 

Acknowledgment  necessary 1328 

Requirement  that  assignment  shall  state  time  and  place  of  business  of 

assignor  is  directory 1329,  1331 

Acknowledgment  of  assignment,  requisites  of 1329,  1331 

Provisions  as  to  payment  of  counsel  fees,  effect  of ^33^ 

Assignee  must  accept  trust ^330,  1331 

Assignment,  when  required  to  be  recorded.    1332 

Precedent  for  assignment 1 332,  1335 

Validity  and  effect  of  assignment 1338 

Any  reservation  in  assignment  is  fatal 13381  1339 

What  is  and  what  is  not  allowable  in  assignments 1338 

Compensation  of  assignee  cannot  be  increased 1338 

What  specific  provisions  do  not  affect  validity  of  assignment 1339 

Court  inclined  to  construe  assignments  so  as  to  render  them  operative.  1339 

Effect  of  authority  to  mortgage  or  lease  assigned  property  1340 

Right  to  empower  assignee  to  complete  unfinished  work 1340 

Whatever  tends  to  hinder,  delay,  or  defraud  creditors  vitiates  assign- 
ment   1341 

Authority  to  dispose  of  assets  for  other  than  cash  invalidates  assign- 
ment   1 341 

Provision  with   regard  to  payment  of  firm   debts  out  of  partnership 

assets,  effect  of 1341 

What  construed  as  provision  to  pay  firm  debts  out  of  firm  property.. .  1342 

Assignment  can  be  attacked  only  by  creditor  having  judgment ^343 

Assignor's  schedule,  omission  of  property  from  schedule,  raises  infer- 
ence of  fraud '343)  '345 

Debtor  must  devote  all  his  property  to  payment  of  debts i344 

Action  to  set  aside  assignment  not  maintainable  after  fund  has  been 

distributed 1344 
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Validity  and  efiect  of  assignment. 

Creditor  must  resort  to  action  to  set  aside  assignment 1345 

Fraudulent  assignment,  wiien  no  protection  to  assignee 1345 

Assignment  invalidated  by  sale  on  credit 1345 

Assignee  may  sue  to  set  aside  fraudulent  conveyance 1346 

Authority  to  assignee   to  compromise  with   creditors  renders  assign- 
ment void 1 347 

When  assignment  by  partners  void  as  to  their  individual  creditors. .  . .  1347 

Assignment  takes  effect  from  delivery 1348 

Acts  of  assignor  after  assignment  affecting  its  validity 1 349 

When  fraud  must  be  shown  to  vitiate  assignment 1349 

Assignor  cannot  retain  benefits  to  himself 1350 

When  assignment  invalidated  by  authority  to  compromise 135^ 

Subsequent  illegal  acts  on  assignor's  part  will  not  invalidate  assignment  1353 
Injunction  in  assignment  by  creditor  against  payment  to  judgment 

creditor 1354 

Omission  of  provisions  for  expenses  of  trust  and  claims  for  labor  does 

not  invalidate  assignment '354 

What  constitutes  recognition  of  validity  of  assignment  by  creditor.. . .  1355 

Interpretation  and  construction  of  assignment 1356 

Intent  of  assignor  is  immaterial 1356 

Effect  of  assignor's  remaining  in  possession  of  assigned  property.    . . .  1356 

Effects  of  declaration  of  assignor  while  in  possession '35^ 

Declarations  of  assignor  subsequent  to  execution,  effect  of '357 

Providing  for  payment  of  fictitious  debts  fraudulent ^357 

What  is  regarded  as  foreign  assignment 1358 

Assignment  must  be  construed  like  other  instruments ^3S^ 

Provision  exempting  assignee  from  legal  liability  renders  assignment 

void 1359 

Fraud  by  one  partner  when  it  vitiates  assignment '359 

What  acts  construed  to  be  fraudulent 1360 

Assignment  must  be  followed  by  immediate  delivery  of  property 1361 

Meaning  of  assignor  to  be  gathered  from  entire  instrument 1362 

Assignee  no  right  to  compel  creditor  to  give  release ^3^3 

Preferences 1365 

Preferences  valid  only  to  amount  one-third  of  assigned  estate ^3^S 

Wages  of  employes  preferred  claim 1 365 

Omission   to   make  preference  allowed  by  law  does  not  invalidate  as- 
signment   ^3^ 

Effect  of  preferences  considered 1367 

When  preference  outside  assignment  invalid 1367 

Effect  of  statute  relative  to  preferences  considered 1372 

Preference  to  employes  for  wages 1372 

Preference  of  employe  not  affected  by  his  holding  promissory  note...  1373 
Construction  of   provisions    for    payment  of    creditors   in   different 

classes '373 

Jurisdiction  of  courts 1375 

County  court  has  general  jurisdiction  in  assignments 1376 

County  court  exercises  equity  powers  in  assignments 1376 

Authority  with  reference  to  assignments  conferred  upon  justices  of 

Supreme  Court 1376 
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Jiirisdictions  of  courts. 

Action  for  accounting  may  be  brought  in  court  of  equity 1377 

Inventory,  when  and  how  made 1378 

Correction  of  inventory  and  schedule 1379 

What  passes  under  general  assignment 1379 

All  property  to  be  included  in  schedule 1379 

Failure  to  file  schedule  does  not  affect  general  assignment 1379 

Debtor  should  verify  schedule I379 

Inventory,  with  whom  filed 1379 

Effect  of  assignor's  schedule 13^° 

Schedule  made  by  assignee  does  not  show  intent  of  assignor 1 380 

Right  to  inspect  books  by  creditors 1380 

Schedule  to  be  read  in  connection  with  assignment 1381 

Effect  of  omission  of  assets  from  inventory 1382 

Precedent  for  schedule  and  inventory 1383 

Bond  of  assignee  and  further  security 1387 

Filing  of  bond  not  a  condition  precedent ^3^7 

Property  cannot  be  conveyed  by  assignee  until  bond  filed I387»  139^ 

Validity  of  assignment  not  affected  by  failure  to  file  bond 1387 

Precedent  for  bond ^388 

Assignee  not  purchaser  for  value '  389 

Assignee  bound  by  terms  of  assignment 1389 

Powers  of  assignee  under  statute  of  1858 1389 

Power  of  assignee  to  employ  persons  to  assist  him 1389 

Provisions  for  release  of  sureties  on  assignee's  bond 1 39* 

Application  of  surety '39' 

Advertisement  for  claims *392 

Effect  of  omission  to  advertise I39- 

Precedent  for  petition  for  order  to  advertise I393 

Precedent  for  order ^394 

Precedent  for  notice  to  present  claims '394 

Kemoval  or  death  of  assignee '395 

Appointment  of  successor -  -  -  '395 

Death  of  assignee 1 395 

Effect  of  misconduct  on  part  of  assignee 139^ 

When  assignee  may  be  removed '39° 

Cannot  be  discharged  without  accounting • '  39" 

Assignee  may  be  compelled  to  execute  trust I39" 

When  assignee  held  guilty  of  misconduct '397 

Assignee  removed  who  fails  to  collect  assets '39" 

As  to  whether  trust   estate  vests  in   Supreme    Court   on    death  of 

assignee '398,  '399 

Procedure  on  removal  of  assignee •39'^ 

Precedent  for  order  to  show  cause  why  substituted  trustee  should  not 

be  appointed '  399 

Interlocutory  proceedings '  4°° 

Examination  of  parties  interested 1400 

When  answer  may  incriminate 1400 

Sale,  compromise,  or  compounding  of  claims '40i 
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Interlocutory  proceedings. 

Tnal  of  disputed  claims;  commission  of  assignee 1401 

When  examination  of  party  granted 1401 

Examination  may  be  had  at  any  time 1402 

When  examination  under  Code  and  not  under  general  assignment  act  1402 

Boolcs  may  be  examined  by  expert 1402 

When  assignee  may  compromise  claim 1403 

Precedent  for  order  to  sell  accounts 1404 

Precedent  for  petition  for  leave  to  compromise .....  1404 

Precedent  for  order  to  compromise 1405 

Trial  of  disputed  claims  by  jury  or  referee ;  when  had. 1405 

Duty  of  assignee  is  to  uphold  trust 1405 

Miscellaneous  matters  of  practice 1406 

Effect  of  orders  and  decrees 1406 

County  court  always  open  for  transaction  of  business 1406 

Certain  proceedings  in  New  York  City  under  act 1407 

Powers  and  duties  of  assignees 1407 

Proceedings  to  obtain  accounting 1413 

How  parties  cited 1414 

Citation,  how  and  on  whom  served 1414 

Time  of  service  of  citation 1414 

Service  by  publication 1414 

Personal  service  without  State 141 5 

Service  on  minors  or  joint  creditors 1414 

Effect  of  appearance  without  service 1414 

Suit  not  exclusive  of  suit  in  equity 141 4 

Practice  where  creditors  have  brought  suit  for  accounting 1414 

What  constitutes  presentation  of  claims 1415 

Precedent  for  petition  for  accounting 1415 

Precedent  for  petition  by  assignee 1416 

Precedent  for  order  for  citation 141 7 

Precedent  for  citation  to  attend  accounting 1418 

Accounting  and  distribution 1418 

Power  of  county  court  on  distribution 1418 

Practice  on  accounting 1418 

Actions  in  equity  not  encouraged 1419 

Must  be   an   accounting  before   assignee   and  his  bond  can  be  dis- 
charged   1421 

What  is  not  ground  for  denying  application  of  creditor 1421 

Assignee  continuing  business  chargeable  with  loss 1421 

All  creditors  must  have  notice 1422 

When  creditors  entitled  to  share  in  distribution 1422 

Assignee  must  account  after  composition 1423 

Accounting  on  appointment  of  substituted  assignee 1424 

What  claims  may  be  preferred  on  accounting 1425 

Objections  to  accounting  must  be  specific 1426 

Effect  of  death  of  assignor  pending  accounting 1426 

Party  not  served  not  barred  by  accounting 1427 

Vouchers  required  from  assignee 1427 

Practice  before  referee  under  former  Court  of  Common  Pleas 1427 
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Accotinting  and  distribution. 

Precedent  for  form  of  account 1428 

Precedent  for  order  of  reference 143° 

Precedent  for  report  of  referee  on  accounting 1431 

Costs  and  commissions 1433 

Allowance  granted  to  counsel  only  on  final  hearing 1433 

Commissions  may  be  withheld  for  misconduct 1433 

Costs  allowed  on  accounting I434 

Allowance  to  assignee  for  counsel  fees  when  assignment  is  set  aside.     1434 

Counsel  not  allowed  general  retainer 1435 

Rules  as  to  allowance  on  final  accounting 1435 

What  charge  for  expenses  proper  to  be  made  by  assignee 1436 

General  rules  governing    allowances  for  expenses   and  counsel   fees 

1437.     1438 

Decree  and  discharge  therefrom  1440 

Precedent  for  decree  for  distribution 1440 

Precedent  for  order  cancelling  bond  of  assignee 1441 

Rules  of  the  first  department  relative  to  insolvent  assign- 
ments       ^442 
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Petition 1299 

Order  for  writ  of  certiorari I3°5 

Writ  of  certiorari. I3°S 

Return  to  writ 1307 

Trustee,  resignation  or  removal  of,  and  appointment  of 

successor "82 

Petition 1 185-87 

Order "86 

Notice  of  motion 1 186 

Order  of  reference 1 19° 

Order  finally  discharging  trustee "9^ 

Order  substituting  trustee 1 192 

Proceedings  to  collect  fine. 

See  fine,  proceedings  to  collect 674 

Proceedings  to  discover  death  of  tenant  for  life. 

See  tenant  for  life,  etc • 678 

Proceedings  for  voluntary  dissolution  of  corporation. 

See  corporations,  proceedings  for  dissolution  of,  etc 854 

Proceedings,  supplementary. 

See  supplementary  proceedings 9*  S 

Proceedings  to  compel  delivery  of  books  to  public  officer. 

See  public  officer,  proceedings  to  compel  delivery  of  books  to 1009 

Proceedings  under  election  law. 

See  Election  Law,  proceedings  under II96 

Proceedings  to  compel  an  attorney  to  pay  over  moneys. 

See  attorney,  proceedings  to  compel,  etc 1463 

Property  of  lunatic,  etc. 

See  committee  of  person  and  property,  etc 685 
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Property,  execution  against.  page. 

See  supplementary  proceedings 915 

Prohibition. 

Character  and  purpose  of  the  writ 278 

Is  extraordinary  writ  issuing  out  of  court  of  general  jurisdiction 278 

Can  be  resorted  to  only  where  ordinary  forms  of  remedy  are  insuffi- 
cient    279 

Questions  of  jurisdiction  only  to  be  tried 279 

Reasons  why  writ  retained  in  present  Code 280 

When  writ  lies 281 

Will  lie  to  prevent  enforcement  of  void  decree 282 

Will  lie  to  restrain  prosecution  of  void  process 282 

Granted  only  in  cases  of  extreme  necessity 283 

Not  to  be  used  to  interfere  with  orderly  practice  of  courts 283 

Will  not  lie  on  point  of  practice  where  court  has  jurisdiction 284 

Only  granted  where  court  has  no  jurisdiction,  and  its  proceeding  is  in 

excess  of  jurisdiction 286 

By  what  court  granted 286 

When  granted  at  Special  Term 286 

AHien  granted  by  appellate  division 286 

Alternative  writ  and  proceedings  thereon 287 

Must  issue  in  first  instance 287 

When  returnable  and  how  served 287 

Precedent  for  petition  for  writ 289-291 

Precedent  for  order  for  alternative  writ  by  Special  Term 292 

Precedent  for  order  to  show  cause,  with  stay 292 

Precedent  for  order  to  show  cause,  with  stay,  full  recitals 293 

Precedent  for  alternative  writ 295,  296 

Precedent  for  affidavit  for  writ  in  appellate  division 298 

Precedent  for  order  in  appellate  division 299 

Precedent  for  alternative  writ  by  appellate  division 299 

When  order  to  show  cause  serves  purpose  of  alternative  writ 301 

Proceedings  on  return 301 

Absolute  writ  issues  unless  return  made 3°^ 

Effect  of  return  by  party 3°^ 

Proceeding  when  party  adopts  judge's  return 3°^ 

Proceedings  after  return,  trial  by  jury 3°^ 

Precedent  for  return  by  court  below 30^ 

Precedent  for  return  by  party 3°3 

Precedent  for  return  by  board  of  supervisors 305 

Absolute  writ,  when  granted 3°7 

Absolute  writ  issues  unless  return  made 3°7 

Final  order  and  costs  thereon 3°7 

Precedent  for  final  order 3°^ 

Precedent  for  order  denying  writ 309'  3^° 

Final  order  granting  writ 3^° 

Precedent  for  order  for  peremptory  writ 3^  * 

Peremptory  writ 3^2 

Quashing  writ,  stay  of  proceedings  and  appeal 313 

Legal  objections,  how  taken 3^3 
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Quashing  writ,  stay  of  proceedings  and  appeal. 

Appeal 313 

Motion  to  quash  or  set  aside -ji -j 

Stay  of  proceedings -114 

Property  of  person  confined  for  crime. 

When  and  to  what  court  application  to  be  made 494 

Who  may  apply 494 

Creditor  must  relinquish  security 494 

Contents  of  petition 494 

Contents  of  sentence  and  affidavit  to  be  presented 495 

Proceedings  upon  presentation  of  papers 495 

Proceedings  on  return  of  order  to  show  cause 495 

Effect  of  order  appointing  trustee 495 

Removal  of  trustee  ;  appointment  of  new  trustee 495 

Prisoner's  property,  how  applied 496 

Property  to  be  delivered  to  him  on  his  discharge 496 

Application  of  this  article  to  person  heretofore  sentenced 496 

Precedent  for  petition  by  creditor 496 

Precedent  for  affidavit  of  applicant  showing  imprisonment 497 

Precedent  for  order  to  show  cause 498 

Precedent  for  order  appointing  trustee  on  return  of  order  to  show  cause. .  498 

Public  officer,  proceedings  to  compel  delivery  of  books  to. 

Delivery  of  books  and  papers,  how  enforced 1009 

Proceedings  under  Code  substantially  same  as  under  Revised  Statutes  . . .  1009 

Proceedings  not  intended  to  try  title  to  office 1009 

W^hat  petitioner  is  required  to  show 1009 

Party  cannot  retain  books  on  frivolous  grounds loio 

When  application  can  be  made loi  I 

Precedent  for  affidavit 1013 

Precedent  for  order  to  show  cause 1016 

Precedent  for  order 1018 

Real  estate,  sale  of  corporate,  etc. 

See  corporate  real  estate 1 118 

Real  property,  condemnation  of. 

See  condemnation  of  real  property 1021 

Real  property  of  infant,  lunatic,  idiot,  or  habitual  drunkard,  pro- 
ceedings for  disposition  of 

View  of  codiflers 73^ 

Actions  to  compel  conveyance 73^ 

Who  may  maintain  action 73^ 

Judgment,  effect  of 733 

Application  to  dispose  of  real  property  and  petition 735 

Certain  sales  prohibited 735 

Application  to  dispose  of  real  property  ;  in  what  cases 735 

By  whom  application  made 735 

Contents  of  petition 735 

Statutory  provisions  with  reference  to  sale  of  real  property,  of  lunatic, 

etc 73^ 

Effect  of  release  given  by  infant 73* 
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Real  property  of  infant,  lunatic,  idiot,  or  habitual  drunkard,  pro- 
ceedings FOR  disposition  OF — Continued.  PAGE. 
Application  to  dispose  of  real  property  and  petition. 

Proceedings  must  be  taken  in  conformity  with  statute 740 

Court  cannot  authorize  an  exchange  of  real  property  of  an  infant 740 

Precedent  for  petition  by  committee,  of  lunatic 74^ 

Precedent  for  sale  of  infant's  real  estate 743 

Appointment  of  guardian  and  bond 745 

Bond  of  committee 745 

Bond  of  guardian  of  infant 74" 

Bond,  how  prosecuted 740 

Precedent  for  bond 742 

Requirements  of  valid  bond 747 

Keferee  to  inquire  into  application  and  order  thereon 748 

Final  order 749 

Precedent  for  order  appointing  special  guardian,  by  referee  750 

Precedent  for  referee's  report 75^ 

Precedent  for  order  for  guardian  to  contract 75^ 

Agreement  for  conveyance ;  conveyance  and  its  effect 757 

Report  of  sale,  etc 757 

Effect  of  conveyance 757 

Precedent  for  report  of  special  guardian  of  agreement  to  sell 758 

Precedent  for  agreement  to  sell 758 

Precedent  for  order  of  confirmation,  sale  of  idiot's  real  estate 759 

Precedent  for  an  order  of  confirmation ;  sale  of  infant's  real  estate. .  760 

Precedent  for  guardian's  deed Jol 

Proceeds  of  sale,  how  distributed 763 

Proceeds  of  sale  deemed  real  property 7^3 

Infant  deemed  ward  of  court 7^3 

Disposition  of  proceeds,  accounting 763 

Particular  estates,  when  included  in  sale 7^3 

Particular  estates,  when  belonging  to  infant,  etc 764 

Debts  of  infants,  etc.,  to  be  paid  equally 764 

Proceeds  of  sale,  disposition  of 7^5 

Supreme  Court  exercises  general  jurisdiction  over  infants 765 

Court  will  allow  principal  to  be  appHed  to  support  of  infant 767 

Precedent  for  petition  to  draw  money  out  of  court 768 

Precedent  for  order  to  draw  money,  etc 769 

Costs 770 

Precedent  for  final  report  of  special  guardian 77° 

Precedent  for   final   order  of    confirmation  of    sale  of  infant's  real 

estate 771 

Receivers,  temporary. 

See  corporation,  proceedings  for  dissolution 854 

Receivers. 

See  supplementary  proceedings 9^7 

Removal  of  trustee. 

See  trustee,  removal  of,  etc ^^82 
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Resignation  of  trustee,  etc.  page.. 

See  trustee,  resignation  of,  etc 1 182 

RULES. 

Kules  of  board  of  law  examiners 1 153 

See  rules  adopted  by  law  examiners 1 1 53 

Bules  of  the  Court  ot  Appeals,  on  the  admission  of  attor- 
neys   1149 

1.  Admission    and  license 1 149 

2.  Admission  after  practicing  three  years  in  another  state  or 

country,  etc 1149 

3.  Pre-requisites  for  admission  to  examinations "49 

4.  Tre-requisites   to    examination  by  state    board   of   law   ex- 

aminers ;  periods  of  law  study ;  admission  in  another  State 

or  country I150 

5.  Study  of  law ;  regent's   examination  and  certificate ;   vaca- 

tions ;  clerkship  certificate   1 1 50 

6.  Proof  of  compliance  with  preUminary  requirements 11 51 

7.  Filing  certificate  nunc  pro  tunc ;  certain  regent's  certificates 

validated 11 52 

8.  State  Board  of  Law  Examiners 1152 

9.  Times  and  places  of  holding  examinations.     Department...  1152 
10.  Exemptions  of  students  engaged  in  naval  or  mihtary  service  11 52 

Bules  of  the  Court  of  Claims 

1 .  Piling  claims 1 1 58 

2.  Form  and  contents 1 1 58 

3.  Pleadings 1 1 59 

4.  Counterclaims 1 1 59 

5.  Pleadings  must  be  verified 11 59 

6.  Numbering  claims 1 1 59 

7.  Copies  of  claims '  1 59 

8.  Amendments    1160 

9.  Dismissing  claim 11 60 

10.  Hearing  and  notice  thereof ...  11 60 

1 1 .  Tiial  calendar 1 160 

1 2.  Dismissing  for  want  of  prosecution 1 1 60 

13.  Claims  passed 1160 

14.  Infant  claimant .  .  11 61 

1 5.  Discontinuance 1 161 

17.  Depositions 1 161 

18.  Subpoenas  and  attachments 1161 

19.  Substitution  of  attorney 1 1 61 

20.  Inspection  of  papers ii6i 

21.  Arguments.     Briefs 11 61 

22.  Judgments.     , 1 161 

23.  Judgment  roll 1 1 61 

24.  Appeals,  how  taken 1 162 

25.  Case  on  appeal 1 162 

26.  Filing  case 1 162 

27.  When  case  is  not  filed 1 163 

28.  Order  and  judgment  upon  r^;«//^;V«<r/  costs 11 63 
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Bules  of  the  Court  of  Claims. 

29.  Papers  followed ,, 1163 

30.  Time  may  be  extended 1 163 

31.  Notice,  service  of 1 163 

32.  Rules  of  the  Supreme  Court 1 163 

^^.  When  rules  take  effect 1 163 

Hules  of  the  Supreme  Court 

55.  Sale  of  real  estate  of  infants,  lunatics,  etc.,  contents  of  petition  736 

57.  Bond  of  special  guardian 746 

56.  Referee's  report  on  petition  to  sell,  etc 749 

58.  Proceeds  of  s^ile  must   be  brought  into  court ;    costs 765 

59.  When  proceeds  to  be  paid  to  general   guardian;    petition 

therefor 765 

78.  Suits  by  receivers  ;    costs 996 

1.  Apphcants  for  admission  as  attorneys 1 1 53 

Sale  of  corporate  real  estate. 

See,  corporate  real  estate,  etc ' 1 1 18 

Sale  of   real   property  of   infant,   lunatic,   idiot,   and   habitual 
drunkard. 

See,  real  property  of  infant,  etc 73I 

SPECIAL  PROCEEDINGS,  WHAT  ARE. 

Chapter  1.  Special  proceedings  generally  considered i 

2.  State  writs 38 

3.  Writ  of  habeas  corpus  to  bring  up  a  person  to 

testify 51 

4.  Writ  of  habeas  corpus  and  writ  of  certiorari  to 

inquire  into  the  cause  of  detention 57 

5.  Mandamus , 141 

6.  Prohibition 278 

7.  Writ  of  assessment  of  damages 315 

8.  Writ  of  certiorari 317 

9.  Discharge  of  insolvent  debtor  from  his  debts  . .  420 

10.  Exemption  from  arrest  and  discharge  from  im- 

prisonment of  an  insolvent  debtor 468 

11.  Discharge  of  imprisoned  debtor  from  imprison- 

ment    473 

12.  Care  of  the  property  of  a  person  confined  for 

crime 494 

13.  Summary  proceedings  to  recover  possession  of 

land 500 

14.  Civil  contempt 572 

15.  Criminal  and  legislative  contempts 649 

16.  Proceedings  to  collect  a  fine 674 

17.  Proceedings  to  discover  death  of  tenant  for  life  678 

18.  Proceedings  for  the  appointment  of  committee 

of  the  person  and  property  of  a  lunatic,  idiot, 
or  habitual  drimkard.    General  powers  and 

duties  of  the  committee 685 
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Chapter  19.  Proceedings  for  the  disposition  of  the  real  prop- 
erty of  an  infant,  lunatic,  idiot,  or  habitual 
drunkard 731 

20.  Arbitrations 772 

21.  Foreclosure  by  advertisement 813 

22.  Proceedings  to  change  name  of  an  individual 

or  corporation 845 

23.  Proceedings  for  voluntary  dissolution  of  a  cor- 

poration        854 

24.  Proceedings     supplementary      to      execution 

against  property 914 

25.  Proceedings  to  compel  delivery  of  books  to  a 

public  ojSB.cer 1009 

26.  Proceedings  for  the  condemnation  of  real  prop- 

erty    1020 

27.  Proceedings  for  sale  of  corporate  real  estate iiiS 

28.  Admission  of  attorneys 1146 

29.  Court  of  Claims  1155 

30.  Discharge  of  mortgages  of  record  in  certain 

cases 1174 

31.  Resignation  or  removal  of  trustees,  and   ap- 

pointment of  successors 1182 

32.  Proceedings  under  Election  Law 1196 

33.  Proceedings  under  Tax  Law 1234 

34.  National  Bankruptcy  Law 1308 

35.  G-eneral  assignments 1313 

36.  Towns  and  villages,  investigation  of  expendi- 

tures of. 1445 

37.  Adoption  of  children 1449 

38.  Proceedings  to  compel    attorney  to  pay  over 

moneys 1463 

39.  Disbarment  of  attorneys 1463 

Special  proceedings  generally  considered. 

Special  proceedings  defined 2 

Definition  of  action  and  special  proceedings 2,  3 

Distinction  between  actions  and  special  proceedings 34, 

General  provisions  of  Code  relative  to  special  proceedings  6 

Jurisdiction  of  court  in  special  proceedings 6 

When  County  Court  has  jurisdiction 6 

When  incapable  of  acting 7 

When  jurisdiction  of  County  Court  co-extensive  with  that  of  the  Su- 
preme Court 7 

Special  proceedings  not  discontinued  by   vacancy   or  change  of  any 

juclge 7 

When  one  judge  may  continue    proceedings  commenced  before  an- 
other in  New  York 7 

Special    proceedings  may  be  tried  elsewhere   than  at   courthouse  by 

consent  8 
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General  provisions  of  Code  relative  to  special  proceedings 

Special  proceeding  does  not  abate  by  failure  or  adjournment  of  court.  8 

Substitution  of  one  officer  for  another  in  special  proceedings 8 

Proceedings  before  substituted  officer  8 

Miscellaneous  regulations  relative  to  special  proceedings.  9 

When  actions  in  certain  cases  include  special  proceedings 10 

Service  of  process  commencement  of  special  proceeding 11 

Powers  of  receivers  in  special  proceedings 11 

Undertakings  in  special  proceedings 11 

Papers  in  special  proceedings,  where  filed 1 1 

Witness  subpoenaed  to  attend  hearing  of  special  proceeding  exempted 

from  arrest II 

Subpoena  duces  tecntii  for  special  proceedings,  when  must  be  served.. .  11 

When  special  proceedings  to  recover  real  property  not  allowed 12 

Misnomer,  in  special  proceedings,  when  waived 12 

Special  proceedings  by  administrator  or  executor 12 

Action  for  bringing  special  proceeding  in  name  of  another 12 

Special   proceedings   in   surrogates'  courts    must   be  commenced  by 

citation 12 

Special  proceedings,  when  within  Statute  of  Limitations 13 

Justices,  jurisdiction  in  special  proceedings 13 

Jurors  fees  in  special  proceedings 13 

Effect  of  enactment  of  Code  on  special  proceedings  taken  before  enact- 
ment thereof 14 

Special  proceedings  enumerated 14, 15 

Costs  in  special  proceedings 20 

Costs  at  same  rate  as  allowed  in  actions,  at  discretion  of  the  court. . .  20-22 

Increased  costs  in  special  proceedings 20 

Increased  disbursements  not  allowed 20 

Costs  not  allowed  in  proceedings  for  criminal  contempt 21 

Extra  allowance  not  granted 21 

Costs  awarded  under  General  Railroad  Act 21 

Costs  under  Assignment  Act 22 

Disbursements  allowed  in  special  proceedings 22 

Rule  as  to  costs  not  applicable  to  summary  proceedings 23 

Costs  on  surplus  moneys  in  foreclosure 23 

As  to  when  costs  will  be  allowed  on  certiorari 24 

Costs  on  mandamus 25 

Costs  discretionary  in  mandamus 27 

Cost  in  certiorari 24 

Nature  of  discretion  as  to  costs 22 

Costs  in  proceedings  to  compel  payment  of  personal  tax 27 

Costs  on  appeal 27 

Appeals  in  special  proceedings 29 

Appeal  from  an  order  made  in  same  court 29 

Appeal  from  an  order  made  in  another  court 29 

Preceding  order  made  in  special  proceedings  may  be  reviewed 29 

Limitation  of  time  to  appeal 29 

Stay  of  proceedings 29-30 
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Appeals  in  special  proceedings. 

When  appeal  cannot  be  taken -jo 

Jurisdiction  of  Court  of  Appeals  in  special  proceedings 30 

Proceedings  to  punish  for  contempt  appealable 31 

Appeal  lies  only  when  order  affects  a  substantial  right    31 

Order  under  Election  Law  appealable 31 

When  order  in  condemnation  proceedings  appealable ^^ 

What  order  not  appealable 33-37 

Appeal  in  drainage  matter,  when  not  allowed 35 

Appeal  in  bastardy  proceedings  not  allowed 35 

What  brought  up  by  appeal 36 

Stay  on  appeal 36 

STATE  WRITS 38 

Habeas  corpus  to  bring  up  prisoner 51 

Habeas  corpus  to  inquire  into  cause  of  detention 56 

Mandamus 142 

Prohibition 278 

Certiorari 317 

Historical  statement  as  to  writs 4° 

State  writ  at  instance  of  people 43 

Relator  when  joined  with  people 43 

Parties,  how  styled 43 

Writ  to  be  under  seal  of  court 43 

Allowance  to  be  endorsed  and  signed 43 

Parties  may  appear  by  attorneys 43 

When  writ  returnable 43 

Service  of  State  writs  and  obedience  thereto 46 

How  served 4^ 

Habeas  corpus,  how  served  46 

Mode  of  serving  habeas  corpus  and  certiorari  to  inquire  into  cause  of 

detention 47 

Person  served  to  obey  writ  of  habeas  corpus 47 

Person  served  to  obey  writ  of  certiorari 47 

Time  of  return  of  habeas  corpus 47 

Final  order  on  State  writ  and  its  enforcement 49 

Certain  proceedings  same  as  in  an  action 49 

Punishment  for  non-payment  of  fees 49 

Statutes. 

Laws  1847,  chap.  460,  Prison  Law,  §  150,  Convicts  as  witnesses 52 

Laws   1847,  chap.  460,  Pnson  Law,  §  155,   Writ  to  produce  prisoners  as 

witnesses 53 

Bill  of  Rights,  §  ID,  Writ  of  habeas  corpus  not  to  be  suspended 63 

Laws  1896,  chap.  545,  Insanity  Law,  §  73,  Habeas  corpus 64 

Laws  1896,  chap.  272,  Dom.  Rel.  Law,  §  40,  Habeas  corpus,  for  child  de- 
tained by  parents 69 

Laws  1S96,  chap.  272,  Dom.  Rel.  Law,   §  41,  Habeas  corpus  for   child  de- 
tained by  Shakers 69 

Laws  1882,  chap.  303,  §  i,  Monthly  tenant  holding  over 5'9 
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R.  S.   (7th  ed.)  page  1126,  §  7,  Termination  of  tenancy  by  will  or  suffer- 
ance    5'9 

Laws  1892,  chap.  682,  Legislative  Law,  §  4,  Contempts  of  either  house. . .  671 

Constitution,  Art.  L,  §  7,  Eminent  Domain 1027 

Laws    1892,    chap.  685,  General    Municipal  Law,   Condemnation    of   real 

property 1027 

Laws  1898,  chap.  174,  §  i.  Discharge  of  Mortgages  of  record,  etc 1 174 

Laws  1S98,  chap.  174,  §  2,  Where  petition  presented 1 174 

Laws  1S98,  chap.  174,  §  3,  Order  to  show  cause,  publication,  and   service 

thereof "75 

Laws    1898,  chap.  174,  §  4,  commission  to  take  testimony,  order  of   the 

court 1 175 

Laws  1898,  chap  174,  §  5,  Duty  of  county  clerk 1175 

Laws  1896,  chap.  547,  Real   Property  Law,  §  91,  Trust  estate  not  to  de- 
scend   ■  ■  ■  ■ 1 182 

Laws  1896,  chap.  547,  Real  Property  Law,  §  92,  Resignation  or  removal  of 

trustee  and  appointment  of  successor 1 182 

Laws  1897,  chap.  417,  §  8,  Personal   Property  Law,  When  trust  vests  in 

Supreme  Court 1 182 

Laws  1892,  chap.  680,  Election  Law,  Proceedings  under 1 196 

Laws  1896,  chap  908,  Tax  Law 1 234 

Laws  1877,  chap.  466,  General  Assignments 1314 

Laws  1892,  chap.  685,  General  Municipal  Law 1445 

Laws  1896,  chap.  272,  Domestic  Relations  Law  (Adoption) 1449 

.Summary  proceedings  to  recover  possession  of  land. 

Character  of  the  proceeding 500 

Remedy  in  derogation  of  the  common  law 5°^ 

When  tenant  may  be  removed 502 

Statute  applies  only  when  conventional  relation  exists 503 

When  right  to  re-enter  not  assignable S°4 

Sub-tenant  cannot  gainsay  title  of  lessor 505 

What  necessary  to  be  shown  to  entitle  landlord  to  remedy 507 

HVhen  person  continuing  in  possession  of  real  property- 
may  be  removed 5^  i 

When  person  holding  over  may  be  removed 511 

When  summary  proceedings  had  in   case  of  forcible  entry  and  de- 
tainer   512 

Forcible  entry  and  detainer  defined 513 
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Trial 547 

Adjournment •  54^ 

Competency  of  evidence 54S 

When  adjournment  operates  as  discontinuance 551 

Final  order  and  its  effect 552 
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Warrant,  when  and  how  stayed 555 
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Certiorari  to  review  proceedings  of  assessors 

Proceedings  provided  by  Tax  Law 

Effect  of  act  of  1880,  on  which  present  statute  is  based 

Character  and  effect  of  writ 

What  may  be  reviewed  on  certiorari 1 236, 

The  petition 
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Application  to  county  court  where  taxpayer  has  removed 
from  county 
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